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Including  Cases  of  October  Term,  1921,  and  January  Term,  1998. 

KOBEKT  J.  GILL 
vs. 

THOMAS  MULLAN. 

Mechanics'   Lien — Furnishing  Materials- — Coal   and   Oil — De- 
preciation— Time  of  Notice — Completion  of 
Work — Separate  Contracts, 

When  lienable  and  non-lienable  items  are  included  in  one 
entire  contract  for  a  specific  sum,  and  the  value  of  the  lienable 
and  non-lienable  items  is  not  apportioned,  but  is  made  the  basis 
of  a  lumping  charge,  no  lien  can  be  enforced.  p.  6 

Coal  and  oil  used  in  running  the  machinery  employed  by 
the  contractor  in  doing  the  work,  and  depreciation  of  the 
machinery,  do  not  constitute  materials  furnished,  for  the  pur- 
pose of  the  mechanics'  lien  law,  which  gives  no  lien  for  mate- 
rials furnished  in  Baltimore  City,  and  consequently  the  inclu- 
sion of  such  items  in  the  total  contract  price  for  work  to  be 
done  there,  without  any  apportionment  of  the  items,  will  not 
preclude  the  claim  of  a  lien  for  work  so  done.  pp.  6-10 

The  inclusion  of  a  profit  in  the  contract  price,  without  any 
apportionment  of  such  item,  does  not  affect  the  right  to  a  lien 
for  the  amount  due  under  the  contract.  p.  6 

The  delay  of  a  contractor  in  the  final  completion  of  certain 
grading  work  held,  on  the  evidence,  not  to  have  been  for  the 
purpose  of  bringing  his  notice  of  intention  to  claim  a  lien 
within  the  time  fixed  by  statute.  p.  11 

That  certain  notes  were  given  to  a  contractor  on  account  of 
work  done  by  him,  which  notes,  by  the  provision  of  the  con- 
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tract,  were  to  be  given  onlj  on  the  completion  of  the  work, 
was  not  conclusive  that  the  work  was  completed  when  they 
were  given,  for  the  purpose  of  determining  the  time  within 
which  a  lien  claim  could  be  filed.  pp.  11, 12 

That  a  company,  which  was  on  the  bond  of  a  contractor, 
took  over  the  work  for  its  own  protection,  did  not  affect  the 
right  of  a  subcontractor,  subsequently  completing  his  subcon- 
tract, to  file  a  claim  within  the  statutory  period  after  such  com- 
pletion, p.  12 

When  materials  are  furnished,  or  work  done,  under  sepa^ 
rate  contracts,  the  right  to  a  lien  must  date  from  the  time  of 
furnishing  the  different  parcels  of  material,  or  of  doing  the 
different  pieces  of  work,  and  not  from  the  last  item.  p.  13 

Decided  January  10th,  1922. 

Appeal  from  the  Circuit  Court  No.  2  of  Baltimore  City 
(Stump,  J.). 

Bill  by  Thomas  Mullan  against  Eobert  J.  Gill  and  others 
to  enforce  a  mechanic's  lien.  From  a  decree  for  plaintiff, 
defendant  Gill  appeals.    Beversed  in  part. 

The  cause  was  argued  before  Boyd,  C.  J.,  Bbisooe, 
Thomas,  Uenee,  and  Offutt,  JJ. 

Ehen  J.  D.  Cross  and  E.  Ridgely  Simpson,  for  the  appel- 
lant. 

As  to  the  definition  of  materials,  the  true  test  is  whether 
there  is  a  total  or  partial  proximate  consumption  of  values 
resulting  in  a  corresponding  and  inmiediate  enhancement  in 
the  value  of  the  finished  product,  and  at  the  expense  of  the 
contractor,  or  whether  the  supplies  furnished  or  costs  in- 
curred are  mere  contributions  to  the  personal  property  and 
equipment  of  the  contractor.  If  the  former,  they  are  ma- 
terials within  the  meaning  of  the  mechanics'  lien  laws.  John- 
son V.  Starrett,  12Y  Minn.  138;  Barker  &  Stewart  Lumber 
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Co.  V.  Marathon  P.  M.  Co.,  146  Wis.  12 ;  Moritz  v.  Sands 
Lumber  Co.,  168  Wis.  49;  Avery  v.  Woodrujf,  144  Ky. 
227 ;  Darlington  Lumber  Co.  v.  WestlaJce  Co.,  161  Mo.  App. 
723 ;  Chicago  Lumber  Co.  v.  Douglas,  89  Kans.  308. 

Such  is  the  general  rule  in  regard  to  coal  and  oiL  Howard 
£  Berry  v.  National  Surety  Co.,  Cir.  Ct.  for  Charles  County 
(Md.) ;  South  Maryland  Bank  v.  National  Surety  Co.,  126 
Md.  290;  Johnson  v.  Starrett,  127  Minn.  138;  Poetic  Sash 
&  Door  Co.  V.  Bumiller,  162  Cal.  664;  Zipp  v.  Fidelity  & 
Deposit  Co.,  73  App.  Div.  (N.  Y.)  20. 

Although  a  contrary  view  has  been  taken  by  the  courts  of 
?Tew  York  and  Massachusetts,  in  regard  to  coal  furnished  for 
fuel,  the  artificial  distinction  which  was  applied  by  those 
courts  has  been  severely  criticized.  L  R.  A.  1915  E,  foot- 
note, pp.  986-9;  Chicago  Lumber  Co.  v.  Douglas,  89  Kan. 
308.  And  is  inconsistent  with  the  view  taken  by  the  same 
courts  that  explosives  furnished  for  a  piece  of  construction 
work  constitute  materials  furnished  for  the  job.  Schaghti- 
coke  Powder  Co.  v.  Greenwich,  etc.,  Co.,  183  N.  Y.  306; 
Sampson  Co.  v.  Commonwealth,  202  Mass.  326. 

The  rule  that  one  who  furnishes  explosives  for  a  building 
operation  is  entitled  to  a  mechanics'  lien  in  a  proper  case  for 
materials,  is  of  uniform  application.  2  Jones,  Liens  (3rd 
Ed.),  sec  1347A;  Grant  Powder  Co.  v.  Oregon  Pac.  Ry., 
42  Fed.  470 ;  Hazard  Powder  Co.  v.  Byrnes,  12  Abb.  Pr.  (N. 
Y.)  469;  Powder  Co.  v.  Railroad,  113  Tenn.  382;  Keystone 
Mining  Co.  v.  Oallagher,  5  Colo.  23 ;  Orant  Powder  v.  Flume 
Co.,  78  Cal.  193;  Rapauno  v.  Rwy.  Co.,  59  Mo.  App.  6. 

Depreciation  or  shrinkage  in  the  value  of  machinery  or 
equipment  on  a  particular  job  and  to  the  extent  of  such 
shrinkage  or  depreciation  constitutes  pro  tanto  a  consump- 
tion, or  furnishing  of  materials  for  that  job  identical  with  the 
combustion  of  coal  or  the  explosion  of  powder  or  dynamite  or 
the  appropriation  of  an  entire  piece  of  machinery  to  the  con- 
tract. In  each  case  there  is  a  physical  consxmiption  of  values, 
differing  in  degree  only,  which  directly  enhances  the  value  of 
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the  finished  product  on  which  they  are  consumed  or  to  which 
they  are  appropriated.  Where  lumber  is  supplied  in  the 
erection  of  a  building  or  other  construction  work  for  tem- 
porary use  as  moulds  or  forms  for  concrete  or  masonry,  and 
after  having  served  its  purpose  is  removed  by  the  one  supply- 
ing it^  he  is  entitled  to  a  lien  for  materials  furnished  to  the 
extent  of  the  loss  in  value  sustained  by  such  lumber  in  the  jier- 
formance  of  this  temporary  service.  Darlington  Lumber  Co. 
V.  Westlahe  Const  Co.,  161  Mo.  App.  723 ;  Moritz  v.  Lewis 
Const.  Co.,  158  Wis.  49 ;  Chicago  Lumber  Co.  v.  Douglas,  89 
Kan.  308;  Consol.  Lumber  Co.  v.  Bosworth  (Cal.),  180  P 
60;  York  Lumber  Co.  v.  McKnight,  139  Tenn.  687;  Stimp- 
son  Mill  Co.  V.  Feigensbn  Eng.  Co.  (Wash.),  170  Pac  573. 
It  is  immaterial  that  in  the  case  at  bar  the  loss  in  value 
was  sustained  by  machinery,  while  in  the  cases  cited  it  was 
with  reference  to  lumber.  The  principle  is  the  same.  In 
both  cases  there  is  an  immediate  consumption  of  materials 
for  the  benefit  of  the  finished  product.  There  can  be  no  dis- 
tinction predicated  on  the  fact  that  in  the  one  case  the  article 
depreciated  consists  of  wood  and  in  the  other  of  metal.  The 
reasoning  of  the  courts  in  those  cases  applies  with  equal  em- 
phasis to  the  case  at  bar. 

John  D.  Nock,  with  whom  were  Benson,  Xock  £-  Roive  on 
the  brief,  for  the  appellee. 

Boyd,  C.  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  from  a  decree  of  Circuit  Court  No.  2 
of  Baltimore  City,  providing  that  unless  the  defendants  paid 
to  the  plaintiff  (appellee)  within  thirty  days,  the  sum  of 
$975,  with  interest  from  November  18,  1920,  and  the  costs, 
the  property  described  should  be  sold  by  the  trustee  named. 
The  Seaboard  Engineering  Company  contracted  with  Robert 
J.  Gill  to  erect  eight  two-story  brick  houses  in  Baltimore 
City,  and  on  the  24th  of  July,  1920,  that  company  and 
Thomas  Mullan  entered  into  a  contract  by  which  MuUan 
agreed  to  grade  the  lots  from  the  backs  of  the  houses  to  the 
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rear  line  of  the  lot,  for  which  the  company  agreed  to  pay 
him  $2,400  as  therein  set  out.  In  the  agreement  there  was 
this  provision : 

"It  is  understood  that  this  is  to  be  a  rough  steam- 
shovel  job  of  grading,  and  no  trimming  up  or  hand 
work  will  be  necessary/' 

Mullan  gave  Gill  notice  of  his  intention  to  claim  a  me- 
chanics' lien  on  the  eight  houses  for  $975 — designating 
$121.87M>  as  his  claim  against  each  house  and  lot,  and  on 
the  eighteenth  of  November,  1920,  filed  his  lien.  His  ac- 
count was  made  up  of  $2,400  for  excavating,  begun  July 
12th,  1920,  and  completed  October  23,  1920,  as  per  his  con- 
tract with  the  engineering  company,  and  $75  for  grading  be- 
;2run  July  19th,  and  completed  October  23,  1920,  as  per  ver- 
bal agreement  with  that  company,  entered  into  July  17, 
1920 — thus  making,  $2,475.  That  was  credited  with  nine 
payments  amounting  to  $1500 — ^leaving  the  balance  of  $975, 
as  claimed  by  him.  The  $75  was  for  "cutting  away  the 
earth  for  an  alley  alongside  the  houses,"  w^hich  was  outside 
of  the  original  contract,  and  seems  to  have  been  verbally 
made  earlier  than  the  written  contract,  which  is  dated  Jnly 
24th. 

By  section  1  of  article  63  of  the  Code,  entitled  "Mechanics' 
Lien,"  it  is  provided  that:  "Every  building  erected  and 
every  building  repaired,  rebuilt  or  improved  to  the  extent  of 
one-fourth  its  value  in  Baltimore  City  and  in  any  of  the  coun- 
ties shall  be  subject  to  a  lien  for  the  payment  of  all  debts 
contracted  for  work  done  for  or  about  the  same,  and  in  the 
counties,  every  such  building  shall  also  be  subject  to  a  lien 
for  the  payment  of  all  debts  contracted  for  materials  fur- 
nished for  or  about  the  same."  It  is  seen  that  in  Baltimore 
City  there  is  no  provision  for  a  lien  for  materials  furnished. 

It  is  contended  by  the  appellant  that,  as  in  running  the 
steam  shovel  there  was  the  use  of  coal,  lubricating  oil,  etc., 
and  a  depreciation  of  the  shovel,  and  a  profit  on  the  contract, 
which  items  could  not  be  included  in  the  lien  as  work  done 
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but  should  for  the  most  part  be  treated  as  materials,  there 
can  be  no  lien  filed  for  the  limip  sum  of  $2400 — the  items 
being  in  no  way  subdivided  or  apportioned.  It  is  well  settled 
that :  "When  lienable  and  non-lienable  items  are  included  in 
one  entire  contract  for  a  specific  sum,  and  the  value  of  the 
lienable  and  non-lienable  items  is  not  apportioned,  but  is 
made  the  basis  of  a  liimping  charge,  no  lien  can  be  enforced.'^ 
20  Amer.  &  Eng,  Enc,  of  Law  359,  quoted  with  approval 
in  Evuns  MarMe  Co.  v.  Iniermai,  Trust  Co,,  101  Md.  210, 
215.  See  also  Dunn  v.  Brager,  116  Md.  242;  Maryland 
Casualty  Co.  v.  Lacios,  121  Md.  686.  As  there  can  be  no 
mechanics'  lien  in  Baltimore  City  for  materials  furnished, 
this  lien  could  not  be  enforced  if  the  appellant's  contention 
was  correct  that  it  included  what  must  be  treated  as  materials, 
but  we  cannot  admit  that  the  great  weight  of  authority  is  in 
favor  of  the  appellant's  contention,  or  that  there  is  any  deci- 
sion in  this  State  sustaining  his  position  in  this  case.  There 
are  cases  outside  of  the  State  which  tend  to  support  his  con- 
tention, but  the  terms  of  some  of  the  statutes  are  different 
from  ours,  and  we  cannot  approve  of  the  reasoning  that 
would  thus  make  such  items  materials  within  the  meaning  of 
our  statute,  instead  of  being  included  in  the  cost  of  work 
done.  In  Basshor  &  Co,  v.  Balto.  &  0.  R.  Co,,  65  Md.  99, 
the  railroad  company  contracted  with  the  Hoopes  Artificial 
Stone  Company  to  build  its  bridges  over  the  Gunpowder 
River.  The  masonry  work  was  to  be  built  of  artificial  stone, 
fo  be  made  of  ground  stone,  sand,  and  cement.  The  Hoopes 
Company  bought  certain  machinery  of  Basshor  &  Company 
for  grinding  the  stone,  and  also  bought  appliances  to  carry 
the  stone  when  made  to  the  piers  of  the  bridges.  It  was  con- 
tended that  the  machinery  and  appliances  sold  to  the  con- 
tractor were  materials  furnished  in  the  construction  of  the 
bridges,  within  the  meaning  of  the  mechanics'  lien  law,  but 
that  contention  was  denied,  and  Judge  Robinson  said: 
*'When  the  law  says  the  material  man  shall  have  a  lien  for 
all  materials  furnished  for,  or  used  in  and  about  the  con- 
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\ 
struction  of  bridges,  it  means  such  materials  as  ordinarily 
enter  into,  or  are  used  in  the  construction  of  bridges,  and 
which  are  fairly  within  the  express  or  implied  terms  of  the 
contract,  between  the  owner  and  contractor.  It  does  not  mean 
the  machinery  that  may  be  used  for  the  manufacture  of  the 
materials  themselves/' 

In  Evans  Marble  Co,  v.  Intemat,  Trust  Co,,  supra,  after 
saying  that,  when  a  party  supplies  material  and  also  does 
work  on  a  building  under  an  entire  contract,  and  ^^the  com- 
pensation to  be  paid  therefor  is  one  entire  price  or  lump  sum 
for  both  labor  and  material,  so  as  to  make  it  indistinguish- 
able what  is  intended  to  be  paid  for  labor  and  what  for  ma- 
terials," he  is  not  entitled  to  any  lien  in  Baltimore  City, 
where  a  lien  can  only  be  filed  for  the  payment  of  debts  con- 
tracted for  work  done,  Judge  Jones  went  on  to  say :  "It  is 
also  claimed  that  the  contract  of  Bevan  embraced  materials 
as  well  as  work  to  be  furnished  in  that  it  provided  that  he 
should  furnish  models  for  the  work  to  be  done  thereunder. 
The  furnishing  of  these  models,  however,  was  not  a  furnish- 
ing of  materials  for  the  building.  These  were  not  material 
to  go,  or  to  be  incorporated  therein.  They  were  intended  as 
a  means  of  guiding  and  fashioning  the  work  to  be  done  and 
as  an  aid  to  the  proper  execution  of  the  work;  and  could 
therefore  be  properly  taken  into  account  in  fixing  a  suitable 
price  for  the  same.  The  contract  was  for  work  only.  The 
models  were  but  an  instnimentality  for  its  accomplishment." 

There  is  nothing  in  the  case  of  Southern  Md.  Bank  v.  Nat, 
Surety  Co,,  126  Md.  290,  which  throws  any  light  on  this 
ciise.  That  was  a  suit  by  the  State,  use  of  the  bank,  against 
the  surety  company,  for  money  loaned  by  the  bank  to  a  con- 
tractor who  engaged  to  build  a  section  of  the  public  highway. 
It  was  contended  that  the  money  was  used  in  paying  for  labor 
and  materials,  but  it  came  before  the  court  on  a  demurrer 
and  there  was  no  allegation  in  the  declaration  that  the  loan 
was  made  upon  that  condition,  or  that  the  contractor  could 
not  with  entire  propriety  have  used  it  for  any  other  purposes, 
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and  the  Court  affirmed  a  judgment  entered  upon  the  ruling 
of  the  lower  court  on  the  demurrer.  The  condition  in  the 
bond  sued  on  in  that  case  was  that  the  contractor  "shall 
promptly  pay  in  full  all  just  debts  of  labor  and  materials 
incurred  by  such  contractor  in  the  construction  and  improve- 
ment of  the  road  contracted  for,"  and  while  the  Court  did 
not  find  it  necessary  to  pass  on  the  ruling  said  to  have  been 
made  by  Judge  Briscoe  in  the  circuit  court  to  the  eflFect 
that  recoveiy  could  be  had  against  a  bond  similar  to  the  one 
in  that  case  for  an  indebtedness  incurred  by  the  contractor 
for  coal  with  which  to  operate  his  machinjery,  it  is  manifest 
that  the  provision  in  the  bond  was  very  different  from  that  in 
the  statute  now  before  us.  In  the  case  of  Maryland  Casualty 
Co,  V.  Lacios,  supra,  the  court  found  under  the  evidence  that 
there  was  a  contract  to  do  the  work  of  painting  and  also  to 
furnish  material,  and  there  being  an  indivisible  contract,  in- 
cluding the  furnishing  of  materials  and  labor,  there  could  be 
no  lien  for  the  payment  of  labor  or  the  material  supplied. 
That  was  a  wholly  different  case  from  this.  It  may  well  be 
that  a  painter  may  make  bids  for  painting  a  house,  includ- 
ing furnishing  the  material  at  a  simi  named,  or  to  paint  the 
house  for  a  less  sum  if  the  owner  furnishes  the  material. 

We  find  nothing  in  the  above  or  any  other  Maryland  cases 
which  tend  to  support  the  appellants'  contention  as  to  the 
coal,  oil,  etc.,  and  there  is  still  less  reason  for  holding  that 
the  depreciation  of  the  steam  shovel  is  to  be  taken  into  con- 
sideration in  determining  such  a  question  as  is  before  us.  A 
prudent  contractor  or  other  owner  of  such  a  machine  may,  in 
keeping  his  accounts,  very  properly  allow  some  depreciation 
on  it  from  time  to  time,  as  he  might  very  well  want  to  know 
what  a  machine  which  cost  him  $10,000,  as  this  shovel  did, 
was  worth,  and,  in  making  a  contract  for  doing  work,  he 
would  take  into  consideration  a  proper  depreciation  of  his 
shovel  when  the  price  was  agreed  upon,  just  as  he  does  when 
he  estimates  the  profits  he  can  make  out  of  a  job  of  work,  but 
there  can  be  no  valid  reason  why  he  would  have  to  lose  the 
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amount  of  such  depreciation  or  his  profits,  if  he  protected 
himself  by  filing  a  mechanics*  lien.  A  contractor  or  sub-con- 
tractor can  of  course  employ  others  to  help  him  in  the  work, 
and  he  can  use  such  instrumentalities  in  doing  this  as  he  may 
find  desirable,  as  is  shown  by  what  we  said  in  Evans  Marble 
Co,  V.  Intemat,  Tr,  Co.,  supra. 

There  can  be  no  more  reason  for  holding  that  the  value  of 
the  coal  or  lubricating  oil  used  in  connection  with  running  a 
steam  shovel  would  prevent  a  lien  under  this  statute  for  work 
done,  than  the  cost  of  feed  for  horses  would,  if  they  were 
used  for  shovels  or  other  instruments  in  such  work  as  grad- 
ing, excavating,  etc.  In  the  note  to  Oilbert  Hunt  Co,  v. 
Parry,  59  Wash.  646,  in  Ann.  Cas.  1912  B  227,  it  is  said 
that :  "As  announced  in  the  reported  case  the  general  rule 
is  that  articles  furnished  for  use  merely  as  tools  and  appli- 
ances in  carrying  on  the  work  of  construction  are  not  ma- 
terials for  which  a  mechanic's  lien  may  be  claimed," — citing 
decisions  from  twelve  states  in  this  country  and  one  from 
Canada.  It  is  said  in  that  note  that :  "The  reason  for  the 
rule  is  that  the  statutes  are  intended  to  give  a  lien  for  ma- 
terials and  other  things  which  enter  into  and  form  part  of  the 
completed  structure" — citing  some  cases  and  quoting  at  length 
from  Basshor  v.  Balto,  &  0.  R,,  supra.  Many  cases  are  cited 
in  that  note  imder  the  application  of  the  rule,  amongst  others 
Niagara  Oil  Co,  v.  McBee,  45  Ind.  App.  576,  where  a  lien 
was  denied  for  fuel  furnished  a  contractor  and  used  in  drill- 
ing an  oil  well;  Cincinnati ,  etc,  R.  R,  Co,  v.  Shera,  36  Ind. 
App.  315,  where  a  lien  was  denied  for  fuel  used  to  operate  a 
steam  shovel  in  the  construction  of  a  railroad.  In  Shultz  v. 
C.  n.  Quereau  Co,,  210  X.  T.  257,  Ann.  Cas.  1915  B,  965, 
it  was  held  that  imder  a  statute  providing  that  a  person  fur- 
nishing materials  to  a  contractor  for  the  construction  of 
a  public  improvement  shall  have  a  lien,  coal  sold  to  a  state 
highway  contractor,  and  used  in  generating  steam  in  the 
lx)ilers  of  road-rollers  and  traction  engines,  used  in  fulfill- 
ment of  the  contract,  is  not  "materials"  furnished  for  the 
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construction  of  the  highway  within  such  provisions,  and 
hence  claimant  was  not  entitled  to  a  lien.  The  court  distin- 
guished that  case  from  Schaghticohe  Powder  Co,  v.  Oreen- 
xoich,  etc,  R.  R.  Co.,  183  N.  Y.  306,  5  Ann.  Cas.  443,  which 
was  in  reference  to  the  use  of  explosives,  and  gave  reasons 
for  the  distinction  which  we  need  not  repeat,  although  for  the 
most  part  we  can  concur  in  what  was  said.  The  opinion 
there  refers  to  George  H.  Sampson  Co.  v.  Comm.,  202  Mass. 
326;  Thomas  v.  Comm.,  215  Mass.  369;  and  Barker,  etc.. 
Lumber  Co.  v.  Marathon  Paper  Mills  Co.,  146  Wis.  12,  36 
L.  K.  A.  (X.  S.)  875,  where  it  was  held  that  coal  burned  in 
engines  used  in  operating  the  steam  roller,  etc.,  was  not  ma- 
terials. In  the  Wisconsin  case,  the  court  decided  that  the 
n}aterials  used  in  a  coffer  dam  constructed  specially  to  make 
possible  the  building  of  the  dam  contracted  to  be  built,  and 
which  were  in  effect  destroyed  by  their  use,  were  the  lawful 
subject  of  a  mechanic's  lien,  and  went  on  to  say :  "It  is  cer- 
tainly time  that  this  doctrine  must  be  carefully  guarded  or 
it  may  be  carried  to  extreme  and  fanciful  lengths.  Thus  it 
might  be  argued  that  upon  the  same  principle,  coal  that  is 
used  in  portable  engines,  oil  that  is  used  in  the  lubrication 
of  building  machinery,  and  even  food  which  is  eaten  by  laboi> 
ers  are  all  consumed  in  the  construction  of  the  building  and 
hence  are  lienable  materials.  But  all  these  things  seem  quite 
plainly  distinguishable.  They  are  at  least  one  step  further 
removed  from  the  actual  work  of  construction.  They  have 
neither  physical  contact  nor  immediate  connection  with  the 
structure  at  any  time.  They  are  used  only  to  facilitate  and 
make  possible  the  operation  of  tools,  machinery,  or  men, 
which  in  their  turn  act  upon  the  structure.  The  authorities 
are  unanimous  in  holding  that  no  lien  accrues  for  such  ma- 
terials"— citing  George  H.  Sampson  Co.  v.  Comm.,  supra; 
Phil<idelphia  v.  Malone,  214  Pa.  90;  Standard  Oil  Co.  v. 
TMne,  75  Wis.  636;  Luttrell  v.  Knoxville,  etc.,  R.  Co.,  119 
Tenn.  492.  Johnson  v.  Starrett,  127  Minn.  138,  is  cited  to 
the  contrary,  but  the  terms  of  that  statute  seem  to  be  quite 
different  from  ours. 
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The  cases  cited  by  us  are  sufficient  to  show  that  the  weight 
of  authority  is  not  with  the  appellant,  as  (^lainied  by  him,  on 
the  question,  and  it  seems  to  us  that  both  upon  authority  and 
reason  the  .lower  court  was  right  in  not  rejeetini*:  the  claim 
upon  the  ground  we  have  been  considering. 

The  next  question  we  will  consider  is  whether  the  notice 
of  intention  to  claim  a  lien  was  given  within  the  time  lixwl 
by  the  statuite — that  is  to  say,  "^Vithin  sixty  days  after  fur- 
nishing tte  same."  The  notice  was  served  on  Xovemb(*r  4, 
1920.  Although  Mullan  left  the  property,  taking  wath  him 
his  steam  shovel  and  other  implements,  in  the  early  part  of 
August,  the  evidence  show^s  that,  while  his  work  was  for  the 
most  part  completed,  there  was  yet  to  be  removed  a  quantity 
of  stone  and  a  large  tree  which,  according  to  the  witnesses, 
were  unquestionably  included  in  his  contract,  and  he  did  not 
finish  that  work  until  Oct.  23.  Mr.  Clapham,  the  president  of 
the  engineering  company,  had  told  him  that  that  must  be  done 
before  he  would  consider  the  job  completed  and  pay  him 
what  the  company  owed  him.  He  testified  that  there  was  a 
large  ^amo,  approximately  twelve  tons,  in  the  steam  shovel 
operation,  and  it  was  too  large  to  be  taken  out  with  the 
shovel  without  being  broken  up.  He  added :  '*Tt  \vas  uj)  to 
Mr.  Mnllan  to  take  it  out.  Also  there  was  a  tree  on  ilon- 
dawmin  Avenue,  and  Mullan  was  to  take  both  the  stone  and 
tree  out^"  Mullan  made  some  explanation  as  to  why  they 
were  not  removed  sooner,  but  whether  or  not  that  would  be 
satisfactory,  he  testified  that  Mr.  Clapham  said  he  need  not 
hurry  about  those  items.  We  are  satisfied  from  the  evidence 
that  the  delay  was  not  for  the  purpose  of  bringing  the  notice 
within  the  sixty  days  in  order  to  support  his  lien.  Tt  was 
said  for  the  appellant  that  his  taking  two  notes  for  $400 
each,  which  were  dated  August  2nd,  1920,  showed  that  iful- 
lan's  contract  was  considered  completed,  as  the  agreement  be- 
tween him  and  the  engineering  company  provided  for  pay- 
ment of  $200  on  Jidy  23rd,  $200  on  July  30th,  and  $1,200 
on  completion  of  the  work,  and  for  the  balance  tw^o  note? 
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of  $400  each,  dated  on  the  day  of  the  oompletion  of  the 
work,  were  to  be  given.  Biit  although  the  work  was  un- 
doubtedly for  the  most  part  completed,  there  was  still  what 
we  have  spoken  of  to  be  done,  and  on  August  2nd,  when  the 
notes  were  given,  the  engineering  company  still  owed  Mul- 
lan  $2,000  on  that  contract — the  last  payment  made  by  it 
being  as  late  as  Ocitober  11th,  and  then  leaving  $900  still 
due.  It  is  clear  that  the  date  of  August  2nd  was  not  re- 
garded by  them  as  the  time  when  the  contract  was  actually 
completed  in  full,  and  the  engineering  ooanpany  still  had  in 
hand  much  more  than  sufficient  to  protect  itself  when  it  gave 
the  notes. 

It  is  also  contended  that  before  the  work  was  completed 
the  Massachusetts  Banding  and  Insurance  Company  had 
taken  it  over,  and  hence  the  sub-contractor  could  not  ^'re- 
vive''  his  lien  by  the  action  taken  after  the  termination  of 
the  contract  between  the  principal  contractor  and  the  owner. 
It  is  not  entirely  certain  that  the  bonding  company  did  take 
charge  before  Mullan  started  to  complete  the  job,  but  assum- 
ing that  it  did,  we  cannot  hold  that  Mullan  could  not  for 
that  reason  complete  his  work  and  give  the  notice  within 
sixty  days  from  its  completion.  The  fact  that  some  one  else 
had  taken  over  the  work  of  a  contractor  certainly  could  not 
prevent  a  sub-contractor  from  giving  the  notice,  if  given 
within  the  sixty  da\"s.  But  in  this  case  the  bonding  company 
took  over  the  work  as  the  surety  of  the  engineering  company 
for  its  own  protection,  and  it  was  really  being  done  for  the 
benefit  of  the  engineering  company  as  well  as  the  bonding 
company.  The  cases  of  Greennrty  v.  Twmer,  4  Md.  296, 
and  Treusch  v.  Shryock,  51  Md.  162,  relied  on  by  the  appel- 
lant, presented  wholly  different  facts  from  those  in  this  case. 
Without  stopping  to  discuss  them,  or  point  out  the  differ- 
(>ncca  l)etween  them,  it  is  suflScient  to  say  that  they  do  not  in 
terms  or  by  implication  suggest  that,  when  a  sub-contractor 
has  a  contract  with  the  contractor  and  completes  tJmt  con- 
fmrf  after  a  time  when  it  is  claimed  that  the  contractor  no 
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longer  had  any  control,  the  sub-contractor  cannot  give  a  valid 
notice  of  his  intention  to  claim  a  lien,  and  it  might  be 
added,  especially  in  a  case  such  as  this,  where  the  surety  of 
the  contractor,  and  not  the  owner,  has  taken  charge  in  order 
to  complete  the  contract  made  by  the  contractor. 

The  only  remaining  question  is  as  to  the  $75  allowed  in 
the  decree  in  addition  to  the  balance  due  on  the  $2,400  con- 
tract. There  was  error  in  that,  as  it  was  shown  by  Mullan 
himself  that  it  was  a  separate  contract  which  he  performed 
shortly  after  beginning  work.  It  is  not  contended  that  it  was 
not  done  before  he  left  in  August,  and,  of  course,  a  notice 
on  November  4th  was  not  within  tima  When  maiterials  are 
furnished  under  separate  contracts,  the  right  to  a  lien  must 
date  from  the  time  of  furnishing  the  different  parcels  of  ma- 
terial and  not  from  the  last  item.  Trustees  of  Oerm.  Luth. 
Church  V.  Hesse  &.  Co.,  44  Md.  453.  And  this  rule  will  pre- 
vail ''if  the  materials  are  furnished  under  distinct  contracts, 
though  to  be  used  for  the  same  purpose,  or  by  the  contractor 
in  executing  one  and  the  same  contract  with  the  owner." 
Watts  V.  Whittington,  48  Md.  356.  See  also  Brant  v.  Farin- 
holt  Co,,  121  Md.  126,  and  other  cases.  Of  course,  the  same 
rnle  applies  to  work  done. 

It  follows  that  the  decree  must  be  reversed  to  the  extent  of 
the  item  for  $75,  but  as  the  position  of  the  appellee  is  sus- 
tained for  the  most  part  we  will  direct  the  costs  in  this 
Court  to  be  equally  divided. 

Decree  affirmed  in  part  and  reversed  in  part, 
and  cause  remanded,  each  side  to  pay  one- 
half  of  ihe  costs  in  this  Court,  including 
the  transcript,  and  the  appellant  to  pay  the 
costs  helow. 
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UNITED  RAILWAYS  AND  ELECTRIC  COMPANY. 

Damage  to  Personal  Property — Value  of  Use — Rights  to  Sue — 

Vendor  and  Pledgee — Speed  of  Street  Car — City 

Ordinance — Appeal — Evidence, 

One  cannot  complain  on  appeal  that  a  particular  question 
was  allowed  to  be  answered  by  a  witness,  if  he  had  previously 
testified  to  the  same  effect,  and  did  so  subsequently  without 
objection.  p.  16 

In  an  action  for  injury  to  an  automobile  truck,  plaintiff  can- 
not, after  introducing  evidence  that  the  truck  was  a  total 
wreck,  show  the  expense  which  he  incurred  in  hiring  other 
trucks  in  its  place,  since  if  he  recovers  the  value  of  the  truck, 
as  for  a  complete  destruction,  he  cannot  also  recover  the  value 
of  its  use.  p.  17 

Baltimore  City  Ordinance,  approved  May  12th,  1893,  lim- 
iting to  six  miles  an  hour  the  speed  of  street  cars  when  crossing 
an  open  street  within  the  city  limits,  applies  without  regard 
to  whether  the  city  owns  the  bed  of  the  street  at  the  crossing. 

p.  17 

The  Annexation  Act  of  1918,  ch.  82,  extending  to  the  annexed 
territory  all  the  existing  ordinances  of  the  city,  made  applica- 
ble to  that  territory  an  existing  ordinance  limiting  the  speed  of 
street  cars  at  street  crossings.  p.  18 

In  an  action  against  a  street  railway  company  for  damage 
to  an  automobile  truck  caused  by  the  collision  therewith  of  one 
of  defendant's  cars  at  a  crossing,  held  that,  under  the  evidence, 
the  question  of  defendant's  negligence  was  for  the  jury. 

pp.  19-21 

The  vendor  of  an  article,  retaining  the  title  thereto  until 
payment  of  the  price,  but  allowing  the  vendee  the  use  thereof 
as  bailee,  is  entitled  to  bring  an  action  for  damages  against  one 
wrongfully  injuring  the  article.  p.  22 
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Syllabus. 

One  to  whom  an  article  is  pledged  as  collateral  security, 
with  an  express  transfer  to  him  of  any  claim  for  damages  aris- 
ing out  of  any  injury  to  the  article,  may  sue  for  injury  thereto. 

p.  22 

One's  right  to  recover  for  injury  to  his  property  is  not 
affected  by  the  fact  that  the  property  was  insured  against  such 
injury.  p.  23 

Decided  Jarmary  11th,  1922. 

Appeal  from  the  Superior  Court  of  Baltimore  City 
(Ambusb,  J.) 

Action  by  Lester  E.  Barnes,  the  Finance  and  Guaranty 
Company,  and  the  Seitz  Auto  Company,  against  the  United 
Railways  and  Electric  Company  of  Baltimore  City.  From 
a  judgment  for  defendant  as  against  the  Finance  and  Guar- 
anty Company  and  the  Seitz  Auto  Company,  they  appeal. 
Reversed. 

The  question  involved  in  the  first  exception  was  one  asked 
of  the  vice-president  of  the  Seitz  Auto  Company  as  to  what 
interest  his  company  had  in  the  suit,  to  which  he  answered 
that  it  had  none. 

The  matter  involved  in  the  second  exception  was  as  follows : 
The  plaintiff  Barnes  having  testified  that,  after  the  acci- 
dent, "the  general  condition  of  the  truck  was  a  general 
wreck,"  plaintiff's  counsel  then  sought  to  examine  him  as  to 
expense  incurred  in  the  hiring  of  other  trucks  to  take  the 
place  of  that  destroyed,  which  the  court  refused  to  allow. 

The  cause  was  argued  before  Boyd,  C.  J.,  Bbisooe, 
Thomas,  ITrneb,  and  Ottutt,  JJ. 

*S^.  Ralph  Warnken  and  Hilary  W.  Oans,  for  the  appel- 
lants. 

i?.  Lee  SUnglujf  and  •/.  Pemhrolee  TTiom,  for  the  appellee. 
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Briscoe,  J.,  delivered  the  opinion  of  the  Oourt. 

This  is  a  negligence  case,  and  the  questions  which  we  are 
required  to  consider  arise  upon  four  exceptions,  reserved  by 
the  plaintiffs  in  the  course  of  the  trial.  Three  of  these  were  to 
the  rulings  of  the  court  on  the  admissibility  of  evidence,  and 
the  fourth  to  the  action  of  the  court  at  the  close  of  the  plain- 
tiffs' testimony  in  granting  the  defendant's  first  prayer,  which 
instructed  the  jury  that  there  was  no  evidence  in  the  case 
legally  suflSoient  under  the  pleadings  to  entitle  the  plaintiffs 
to  recover,  and  that  their  verdict  must  be  for  the  defendant. 

The  suit  was  brought  by  Lester  E.  Barnes,  the  Finance  and 
Guaranty  Oompany,  a  body  corporate,  and  the  Seitz  Auto 
Oompany,  a  body  corporate,  against  the  United  Railways  and 
Electric  Oompany  of  Baltimore,  a  corporation,  to  recover 
damages  for  injuries  to  an  automobile  truck  and  its  equip- 
ment, while  proceeding  to  cross  the  tracks  of  the  defendant, 
at  the  intersection  of  Summit  Avenue  and  Park  Heights 
Avenue,  two  of  the  public  highways  of  Baltimore  Oity. 

The  ncurr  avers  that  the  collision  with  said  truck  and  the 
damages  thereto  were  directly  due  to  the  negligence  of  the 
defendant,  in  that  the  street  car  waa  being  operated  in  a 
careless  and  reckless  manner,  and  at  an  improper  and  unlaw- 
ful rate  of  speed. 

At  the  conclusion  of  the  testimony  on  the  part  of  the 
plaintiffs,  a  non  pros  was  taken  as  to  the  plaintiff  Lester  E. 
Barnes,  and  a  verdict  was  rendered  in  favor  of  the  defendant 
as  to  the  other  two  plaintiffs,  the  Finance  and  Guaranty  Oom- 
pany and  the  S^itz  Auto  Oompany,  under  instructions  from 
the  court 

From  a  judgment  on  the  verdict  in  favor  of  the  defendant 
for  costs,  two  of  the  plaintiffs  have  taken  this  appeal. 

There  was  no  reversible  error  in  allowing  the  question  to 
be  asked  and  answered  in  the  first  exception.  The  witness 
had  previously  testified  to  the  non-interest  of  his  company 
in  the  suit,  and  subsequently,  without  objection,  he  also  testi- 
fied that  his  company  had  no  financial  interest  in  the  result 
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of  the  suit.  The  plaintiff  was  not,  therefore,  injured  by  this 
ruling.    Hall  v.  Trimble,  104  Md.  317. 

The  second  exception  is  not  materialj  on  this  appeal,  in 
view  of  the  non  pros  as  to  the  plaintiff  Barnes,  and  need  not 
be  considered.  Apparently,  however,  the  ruling  was  correct, 
l)ecause  if  the  plaintiff  recovers  the  full  value  of  the  automo- 
bile, as  for  a  complete  destruction,  he  cannot  also  recover  the 
value  of  the  use.  Fisher  v.  City  Dairy  Co,,  137  Md.  601 ; 
Wash.,  B.  &  A.  Rwy.  Co.  v.  Fingles,  135  Md.  574;  Crassen 
v.  Chic.  &  J.  Elec.  By.  Co.,  158  111.  App.  42;  Latham  v. 
CUveUnd,  C.  C.  &  St.  L.  By.  Co.,  164  111.  App.  559;  2 
Sedgwick,  Damages  (9th  Ed.),  par.  435a. 

The  third  exception  was  to  the  refusal  of  the  court  to  per- 
mit the  introduction  in  evidence  of  Ordinance  No.  157  of  the 
Mayor  and  City  Coimcil  of  Baltimore,  approved  May  12th, 
1893,  limiting  the  speed  of  electric  cars  crossing  open  streets 
within  the  limits  of  the  City  of  Baltimore  to  a  speed  of 
six  miles  an  hour.  The  ordinance  is  set  out  in  the  record, 
and  is  as  follows:  "No  traction,  cable,  electric  or  other 
city  passenger  railway  car  or  cars  not  drawn  by  horse  power 
shall  cross  any  open  street  within  the  limits  of  the  City  of 
Baltimore  at  a  speed  greater  than  six  miles  an  hour.  For 
each  and  every  violation  of  this  section  the  offender,  upon 
conviction  thereof,  shall  be  liable  to  a  fine  of  five  dollars  and 
costs." 

T\Tiile  this  ordinance  was  repealed  and  re-enacted  by  Ordi- 
nance Xo.  592  of  the  Mayor  and  City  Council  of  Baltimore, 
approved  May  10th,  1921,  it  was  in  force  at  the  date  of  the 
trial  of  this  case,  and  there  was  error  in  refusing  to  admit  it 
as  evidence,  under  the  ruling  of  this  Court  in  United  Rail- 
irays  Co.  V.  Ward,  113  Md.  656. 

The  object  and  purpose  of  this  very  ordinance,  it  was  said 
in  Ward's  case,  was  to  guard  against  accidents  at  street  cross- 
ings, and  to  that  end  to  prohibit  those  in  charge  of  a  car  from 
crossing  a  street  at  a  speed  greater  than  six  miles  an  hour, 
and  was  evidently  intended  to  apply  to  the  crossing  of  any 
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open  street,  within  the  city  limits,  whether  the  city  owned 
the  bed  of  the  street  at  the  crossing  or  not. 

The  language  of  the  ordinance  is  "within  the  limits  of  the 
City  of  Baltimore,"  and  by  section  2  of  the  Annexation  Act 
of  1918,  ch.  82,  it  is  provided  that  all  the  existing  ordinances 
of  Baltimore  City  shall  be  and  the  same  are  extended  and 
made  applicable  to  the  annexed  territory. 

The  place  of  the  accident,  in  this  case,  was  at  the  inter- 
section of  Summit  Avenue  and  Park  Heights  Avenue  within 
the  city  limits  and,  like  the  scene  of  the  accident  in  Ward's 
Case,  supra,  where  the  ordinance  was  held  to  be  admissible 
and  applicable,  was  in  a  suburban  section  of  the  city,  where 
the  travel,  according  to  the  testimony,  was  both  frequent  and 
heavy. 

It  could  hardly  be  successfully  contended  that  the  new 
Ordinance  Iso.  592,  approved  May  10th,  1921,  and  passed  in 
lieu  of  Ordinance  No.  157,  to  regulate  tbe  speed  of  street 
cars  when  approaching  and  crossing  any  intersecting  public 
highway  or  private  street  in  the  city,  would  not  be  applicable 
and  admissible  in  evidence  in  accident  cases,  since  the  passage 
of  the  ordinance. 

This  Ordinance  No.  592  provides  that  the  person  operating 
a  street  car,  when  approaching  and  crossing  any  intersecting 
public  highway  or  private  street,  must  have  the  car  under  con- 
trol and  must  regulate  the  speed  of  the  car  according  to  what 
is  reasonable  and  proper  in  view  of  the  circumstances,  sur- 
roundings and  location;  provided,  however,  that  in  crossing 
any  such  sti*eet  or  intersecting  public  highway  or  private 
street  in  the  thidcly  congested  or  business  parts  of  the  city, 
such  street  car  shall  not  be  operated  at  a  rate  of  speed  exceed- 
ing fifteen  miles  an  hour. 

There  was  error,  therefore,  in  the  ruling  of  the  court,  in 
sustaining  the  objection  to  the  introduction  in  evidence  of 
the  ordinance,  set  out  in  the  record  in  the  third  exception,  as 
it  was  proper  evidence,  and  should  have  been  admitted. 

The  fourth  exception  presents  the  rulings  of  the  court  upon 
the  defendant's  first   and  second  prayers.     Both  of  those 
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prayers  were  granted,  but  as  the  second  prayer  relates  to  the 
interest  of  the  plaintiff  Lester  E.  Barnes,  and  a  non  proa  was 
taken  as  to  him,  the  ruling  upon  this  prayer  becomes  unim- 
portant on  this  appeal. 

The  defendant's  first  prayer,  however,  was  a  demurrer  to 
the  evidence,  and  instructed  the  jury  that  there  was  no  evi- 
dence in  the  case  legally  sufficient  under  the  pleadings  to 
entitle  the  plaintiffs  to  recover,  and  their  verdict  must  be 
for  the  defendant. 

The  rule  of  law  that  must  control,  in  the  decision  of  neg- 
ligence cases  of  this  kind,  has  been  so  often  and  recently 
announced,  in  previous  opinions  of  this  Court,  that  it  would 
answer  no  useful  purpose  to  discuss  it  at  length  in  this  case. 

The  law  is  well  settled  beyond  controversy,  that  greater 
care  and  caution  is  necessary  to  be  exercised  in  running  a  car 
across  the  streets  and  thorough-fares  of  a  city,  than  is  re- 
qnireil  in  crossing  a  highway  in  the  open  country,  and  in 
cases  where  there  is  a  conflict  in  the  evidence,  as  to  whose 
negligence  caused  the  injury,  the  question  is  one  for  the  con- 
sideration of  the  jury,  and  not  for  the  court,  to  determine  as 
a  matter  of  law.  Baltimore  Elevator  Co,  v.  .V^,  65  Md. 
438 ;  Burke  v.  Baltim^e,  127  Md.  560 ;  United  Raihmys  Co. 
V.  F(WYf,  113  Md.  665. 

In  this  case,  a  review  of  the  plaintiffs'  testimony  shows 
that  the  accident  occurred  about  one  o'clock  in  the  day,  on 
November  8th,  1919,  at  the  intersection  of  Summit  Avenue 
and  Park  Heights  Avenue,  in  the  new  annex  of  Baltimore 
City.  Park  Heights  Avenue  runs  north  and  south  and  is  one 
of  the  public  highways  of  the  City  of  Baltimore,  and  the 
automobile  tinok  was  struck  by  a  south  bound  car  while  in 
the  act  of  crossing  the  tracks  of  the  defendant  in  order  to 
proceed  easterly  on  Summit  Avenue,  and  across  Park  Heights 
Avenue. 

The  witness  Myers,  the  chauffeur  of  the  truck,  testified  that 
on  the  day  of  the  accident  he  was  driving  the  service  truck 
south  on  Park  Heights  Avenue,  that  is,  coming  toward  the 
citA* ;  that  street  car  tracks  run  on  Park  Heights  Avenue  and 
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vehicles  cannot  come  down  this  avenue  east  of  the  car  tracks, 
but  must  proceed  on  the  weet  of  the  tracks,  the  railway 
tracks  being  east  of  the  traveled  portion  of  the  road,  and 
that  he  was  driving  south  on  Park  Heights  Avenue,  holding 
his  hand  out  to  the  traffic  behind  him,  as  some  were  going 
north  on  the  avenue,  and  just  as  he  made  the  turn  across 
Park  Heights  Avenue  at  Summit  Avenue,  he  looked  around, 
but  did  not  see  a  car  and,  just  as  he  got  on  the  car  track, 
his  front  wheels  on  the  center  of  the  first  track,  he  noticed  the 
car  coming.  He  tried  to  speed  across,  but  there  was  nothing 
for  him  to  do,  and  the  ear  struck  his  machine  about  the 
center  and  knocked  it  about  twelve  or  fifteen  feet  against  the 
telegraph  pole.  There  was  no  gong  sounded  or  other  signal 
given  by  the  car,  as  it  approched  the  crossing,  and  it  was 
running  at  a  good  rate  of  speed,  about  thirty  miles  an  hour. 
The  races  were  on  at  Pimlico  and  the  travel  on  Park  Heights 
Avenue  was  heavy  for  both  automobiles  and  street  cars,  and 
there  were  crowds  going  out  to  the  races. 

He  further  testified  there  was  no  bend  in  the  car  tracks 
going  south  on  Park  Heights  Avenue  until  they  got  beyond 
Oakley  Avenue,  which  is  a  distance  of  more  than  two  city 
blocks,  so  that  one  approaching  Simimit  Avenue  going  south 
has  a  clear  view  of  the  vehicles  on  Park  Heights  Avenue  at  or 
near  Summit  Avenue  for  several  squares. 

The  testimony  of  the  witness  Myers  was  substantially  cor- 
roborated by  that  of  the  witness  Eoot,  who  was  walking  north 
on  Park  Heights  Avenue,  about  twenty-five  feet  from  Summit 
Avenue,  at  the  time  the  collision  occurred,  and  who  saw  the 
automobile  truck  as  it  turned  to  go  across  the  car  track.  He 
testified  in  part  as  follows : 

"Q.  What  was  the  first  time  that  you  saw  it  ?  A.  T  was 
walking  by  there  and  I  saw  this  fellow  hold  out  his  hand,  saw 
Mr.  Myers  hold  out  his  hand,  and  then  T  saw  him  look  north 
on  Park  Heights  Avenue  to  see  whether  there  was  anything 
coming,  and  there  was  a  couple  of  machines  going  north  on 
Park  Heights  Avenue,  and  he  waited  for  them  to  get  by. 
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and  then  he  started  to  go  across  the  track ;  then  he  started  to 
make  the  turn  to  go  into  Summit  Avenue.  Q.  Well,  now, 
when  he  started  to  cross  Park  Heights  Avenue  how  far  was 
the  street  car  away  ?  A.  Why,  I  should  judge  it  was  about  a 
square  or  a  square  and  a  half  away.  Q.  And  when  his  front 
wheels  got  on  to  the  car  track  about  how  far  was  the  street 
car  away  ?  A.  I  should  judge  it  was  about  a  half  a  square  or 
a  little  less  away.  Q.  How  fast  was  the  street  car  coming 
when  you  say  it  was  about  a  square  and  a  half  ?  A.  I  should 
judge  it  was  coming  from  anywhere  from  twenty,  twenty- 
five,  or  something  around  that  speed.  It  was  coming  at  a 
pretty  good  speed.  Q.  You  say  when  the  truck  got  its  front 
wheels  on  the  track  the  street  car  had  not  reduced  its  speed 
any?  A.  Not  any  that  I  could  notice,  no,  sir.  Q.  That 
you  could  notice.  And  going  around  twenty  to  twenty-two 
miles  an  hour.  Xow,  between  that  point  and  the  striking  of 
the  truck  did  it  decrease?  A.  Not  any  that  I  could  notice, 
no,  sir.  Q.  Did  you  hear  any  gong  or  other  signal  given  by 
the  street  car  ?  A.  No,  sir,  I  did  not.  Q.  What  effort  did 
the  motorman  make  to  stop  his  car,  if  any,  if  you  noticed  ? 
A.  Why,  I  saw  the  truck  turn  there,  and  the  car  was  coming 
down  there  at  a  pretty  good  clip,  and,  well,  I  should  judge, 
when  he  was  about  a  length  away  from  the  trudc,  I  guess  he 
saw  the  accident  was  inevitable,  so  he  and  the  driver  of  the 
truck — well,  about  a  second  before  the  car  hit  it  he  jumped 
out,  and  I  saw  the  motorman  sitep  back  about  a  foot  from  the 
controller.  There  was  nothing  to  prevent  the  motorman  from 
seeing  the  truck  from  the  time  he  started  across  the  road  until 
he  actually  got  on  the  tracks.  Q.  At  what  rate  of  speed  was 
the  truck  going?  A.  I  should  imagine  the  truck  was  going 
about  anywheres  from  about  two  to  three  or  four  miles  an 
hour — something  around  there.'' 

We  have  thus  stated  and  set  out,  at  a  greater  length  than 
usual,  the  testimony  of  the  witne^^ses  Myers  and  Root,  the 
only  two  eye-witnesses  to  the  accident  and  the  collision,  be- 
cause we  are  of  opinion,  after  a  careful  examination  of  their 
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testimony  and  the  other  facts  disclosed  by  the  record,  that 
the  question  of  negligence  vel  rum,  in  this  case,  was  one 
for  the  consideration  of  the  jury,  and  not  for  the  court  to 
determine  as  a  matter  of  law. 

The  court  below,  we  think,  upon  the  testimony  disclosed  by 
the  record  in  the  case,  conomitted  an  error  in  granting  the 
defendant's  first  prayer,  withdrawing  the  case  from  the  jury 
and  in  instructing  them,  as  a  matter  of  law,  that  there  was 
no  evidence  legally  sufficient  to  entitle  the  plaintiffs  to  re- 
covei',  and  their  verdict  must  be  for  the  defendant. 

The  question  of  the  right  of  these  appellants  to  bring  and 
maintain  this  suit,  to  the  extent  of  their  interest  in  the 
property,  we  think,  under  the  authorities  is  free  from  diffi- 
culty. 

The  relation  and  interest  of  the  parties  to  the  property 
was  created  and  fixed  by  the  parties  themselves  and  is  ex- 
pressed in  the  contract  itself. 

The  Seitz  Auto  Company  reserved  an  interest  in  and  to  the 
property  and  had  a  right  to  sue  to  recover  damages  for  an 
alleged  injury  to  that  interest.  6  Corpus  Juris,  sections  100- 
111,  pages  1147-9. 

By  the  transfer  and  assignment  from  the  Seitz  Auto  Com- 
pany to  the  Finance  and  Guaranty  Company,  the  latter  com- 
pany took  such  an  interest  as  permittecl  it  to  bring  an  action 
for  damages  against  any  one  who  wrongfully  injured  the 
property.    31  Cyc.  847-848. 

By  the  assignment  dated  October  21,  1919,  the  following: 
transfer  will  appear: 

"as  collateral  security  for  the  endorsement  of  the  note 
*  *  *  all  the  right,  title  and  interest  to  the  one  used 
Service  truck  *  *  *  and  of  the  undersigned  (Seitz 
Auto  Company)  in  the  within  contract  *  *  *  with 
clear  title  in  the  undersigned,  *  *  *  and  in  and  to  the 
note  given  to  evidence  the  payments  in  the  within  con- 
tract mentioned  *  *  *  in  and  to  any  claim  for  dam- 
ages otherwise  arising  out  of  or  based  upon  any  in- 
jury to  *  *  *  said  property  *  *  *  ." 
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The  fact  that  the  truck  was  insured  does  not  diflentitle  the 
appellants  to  maintain  this  suit  City  Pass.  Bwy.  Co,  v. 
Boer,  90  Md.  108 ;  American  Paving  Co.  v.  DaviSj  127  Md. 
477;  Chesapeake  Iron  Worhs  v.  Hochschdid  &  Co.,  119  Md. 
303. 

Because  of  the  errors  of  the  court  below  in  granting  the 
defendant's  first  prayer,  and  in  its  ruling  on  evidence,  the 
judgment  must  be  reversed,  and  the  cause  remanded  for  a 
new  trial. 

Judgment  reversed,  wUh  costs,  and  case  re- 
manded for  a  new  trial. 


Digitized 


by  Google 


THOMAS  M.  HAKRIXGTOX 

V8, 

JACOB  BOSCHENSKI. 

Illegal  Contract — Recovery  of  Money  Paid — Evidence, 

Where  an  illegal  contract  is  still  executory,  in  that  one  party 
thereto  has  not  performed  his  part  thereof,  the  other  may 
repudiate  or  disaffirm  it,  and  recover  the  consideration  paid  by 
him.  pp.  30,  31 

In  an  action  to  recover  money  paid  for  liquor,  illegally  sold 
to  plaintiff,  which  was  to  be  subsequently  delivered,  a  question 
asked  of  defendant  as  to  where  he  expected  to  get  the  liquor 
which  he  was  selling  was  properly  excluded  as  immaterial,  p.  32 

A  question  asked  defendant's  agent  as  to  whether  he  knew 
that  the  money  paid  by  plaintiff  was  for  liquor  to  be  illegally 
obtained  from  the  government  was  properly  excluded  as  irrele- 
vant, p.  32 

Decided  January  11th,  1922, 

Appeal  from  the  Baltimore  City  Court  (Dawki:xs,  J.). 

Action  by  Jacob  Boschenski  against  Thomas  M.  Harring- 
ton and  others.  From  a  judgment  against  said  named  de- 
fendant, he  appeals.    Affirmed. 

Th(»  cause  was  submitted  on  briefs  to  Boyd,  C.  J.,  Bris- 
coe, Thomas,  Pattisox,  TJrxer,  Stockbridge,  Adktns, 
and  Offutt,  JJ. 

Jjindsay  C,  Spencer,  J,  Calvin  Carney,  C,  Milton  Dicker- 
son,  and  Dicherson  &  Nice,  for  the  appellant. 

Tl'i/i.  Curran  and  Lawrence  S,  Kaufman,  for  the  appellee. 
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Pattisox,  J.,  delivered  the  opinion  of  the  Court. 

The  appeal  in  this  case  is  from  a  judgment  for  eight  hun- 
dred dollars,  recovered  by  the  appellee  against  the  appellant 
in  the  Baltimore  City  Court. 

The  action,  which  was  upon  the  common  counts,  was 
brought  not  only  against  the  appellant,  Thomas  M.  Harring- 
ton, but  also  against  August  Gerecht  and  James  Y.  Bonsai, 
but  the  jury,  upon  the  instructions  of  the  court,  rendered  a 
verdict  for  Gerecht  and  Bonsai,  upon  which  a  judgment  in 
their  favor  was  entered. 

The  record  discloses  that  Gerecht,  at  the  time  a  police  jus- 
tice of  the  Central  District  Station  of  Baltimore,  in  March, 
1920,  called  the  appellee,  Jacob  Boschenski,  over  the  'phone 
at  1647  Thames  Street,  in  said  city,  where  he  was  conduct- 
ing a  near-beer  business,  but  Boschenski,  at  the  time  and  for 
several  days  thereafter,  was  in  an  intoxicated  condition  and 
imable  to  answer  the  'phone.  His  wife  answered  the  call  and 
communicated  the  fact  of  Boschenski's  condition  to  Gerecht, 
when  she  was  told  by  the  latter  that  ^Tie  had  very  important 
business  to  tell  her  husband."  On  the  next  day,  Boschenski 
being  still  in  the  same  condition,  Mrs.  Boschenski  went  to  see 
Gerecht  at  the  police  station,  and  was  there  told  by  him  that 
her  husband  could  buy  some  whiskey  if  he  wanted  it;  and 
she,  as  she  testified,  inquired  of  him,  "how  can  you  get  whis- 
key ;  it  is  against  the  law."  He  replied,  "the  government  lets 
people  have  some  whiskey  by  permit,  and  the  government  is 
going  to  deliver  it  in  government  trucks  *  *  *,  and  in  case 
the  ban  is  lifted  you  have  some  on  hand."  He  then  asked  her 
how  much  she  wanted,  and  she  said  forty  cases.  The  price  to 
be  paid  therefor  was  ninety  dollars  per  case.  She  returned 
home,  and  on  the  next  day,  accompanied  by  her  brother, 
Henry  Karcz,  to  whom  she  had  told  of  her  conversation  with 
Gerecht  on  the  preceding  day,  she  again  went  to  the  station 
house  to  see  Gerecht.  On  this  occasion  she  carried  with  her 
$3,600,  and  her  brother,  also  a  dealer  in  near-beer,  on  South 
Broadway,  carried  with  him  $2,250  with  which  to  purchase 
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lAveiity-five  cases  of  whiskey.  When  they  arrived  at  his  office, 
she  was  asked  by  G^recht  if  she  had  the  money,  and  she  told 
him  she  had,  and  placed  it  before  him  wrapped  in  paper  with 
her  brother's  money,  and  Gerecht  promised  to  send  them  by 
mail  a  receipt  for  it,  and  also  told  them  that  the  whiskey 
would  be  delivered  in  a  short  time.  She  did  not  see  Gterecht 
after  that  visit  to  his  office,  had  no  dealings  with  Harrington, 
and  did  not  know  Bonsai  at  all. 

Henry  Karcz,  the  brother  of  Mrs.  Boschenski,  corroborated 
his  sister  as  to  what  was  said  and  done  upon  their  visit  to 
Gerecht's  office,  and  further  testified  that  Gerecht  said  to 
them  that  "the  government  men  and  government  trucks 
would  deliver  the  whiskey  to  the  house." 

Boschenski,  as  both  he  and  his  wife  testified,  did  not  know 
of  the  conversation  of  Gerecht  with  his  wife  over  the  ^phone, 
or  of  her  visit  to  Gerecht's  office,  and  the  delivery  of  the 
money  by  her  to  him  on  that  occasion,  until  the  following 
Sunday  morning,  when  he  had  recovered  from  his  condition 
of  intoxication.  She  then  told  him  what  she  had  done,  and 
assured  him  that  it  was  all  right,  as  the  government  was  going 
to  deliver  the  whiskey  in  its  trucks,  and  that  he  need  have  no 
apprehension. 

Boschenski  testified  that,  about  a  week  after  his  wife  had 
left  the  money  with  Gerecht,  he  called  upon  Gterecht,  and  was 
told  by  him  that  he  would  get  the  whiskey  in  a  few  days. 
Boschenski  then  expressed  to  him  some  doubt  as  to  the  deal 
l)oin«:  all  right,  but  he  was  told,  as  he  said,  by  Grerecht,  that 
"the  government  men  would  deliver  it  in  front  of  his  home 
and  nobody  could  stop  them."  Then  he  said  "that  is  good 
enough."  Ho  waited  another  week  and  with  Karcz,  his 
brother-in-law,  again  called  upon  Gerecht  and  asked  him 
al)out  the  whiskey,  and  Gerecht  sent  him  to  Harrington's 
place,  who  was  also  a  dealer  in  neai^beer  in  the  city  since 
prohibition  had  gone  into  effect,  and  said  that  he  would  meet 
him  there  in  a  short  while.  They  went  to  Harrington's,  and 
in  a  few  minutes  Gerecht  came  in.    He  then  asked  about  the 
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whiskey,  and  was  told  by  Mr.  Harrington  that  tlie  whiskey 
would  be  delivered  in  a  few  days,  and  said  to  him  "not  to 
forget  to  break  the  boxes  and  scrape  the  labels  off"  the  bot- 
tles. Boschenski  said,  "he  was  not  going  to  do  anything  like 
that,"  and  demanded  that  his  money  be  given  back  to  him ; 
"that  he  wanted  his  money  and  did  not  want  to  break  boxes 
and  wash  off  labels."  He  further  testified  that  about  another 
week  later  he  met  Grerecht  upon  the  street,  and  Gterecht  asked 
him  if  he  had  gotten  his  money  back,  and  that  he  told  him 
he  had  not.  Gerecht  said,  "You  go  to  Harrington  and  get 
your  money.  Tell  him  I  said  so";  that  he  said  his  hands 
were  off  and  he  had  nothing  to  do  with  it ;  that  he  and  ilr. 
Karcz  went  to  Mr.  Harrington  and  asked  for  the  money  and 
Harrington  said,  "I  aint  got  no  money" ;  and  the  witness  re- 
plied, "Look  here,  Mr.  Harrington,  if  I  do  not  get  my  nionev 
I  am  going  to  do  something  with  you.  I  will  get  my  money" ; 
that  Mr.  Harrington  told  him  not  to  get  hot-headed,  to  come 
back  in  a  few  days  and  he  would  see  what  he  could  do ;  that 
he  went  back  on  Friday  of  the  same  week  and  received  a  check 
for  $2,800;  that  he  asked  Mr.  Harrington  about  the  $800, 
and  Mr.  Harrington  told  him  that  as  soon  as  he  got  a  few 
cents  together  he  would  give  him  the  rest,  to  be  quiet,  not  to 
talk  too  much,  and  he  would  give  him  the  rest  of  his  money 
as  soon  as  he  could ;  but  he  never  got  it ;  nor  was  any  whiskey 
delivered  to  him ;  that  he  made  no  demand  for  the  whiskey, 
that  he  was  told  to  scrape  the  labels  off;  that  he  was  done 
with  whiskey  after  that,  and  wanted  his  money ;  that  Gerecht 
never  promised  to  return  him  the  money,  but  told  him  to  go  to 
Mr.  Harrington ;  that  he  received  $2,800  by  Harington's  . 
check  and  Mr.  Harrington  promised  to  give  him  the  $.^00 
balance. 

Gerecht  admitted  that  Mrs.  Boschenski  met  him  at  his 
office  at  the  police  station,  that  he  at  the  time  was  a  magis- 
trate, and  had  received  from  her  $5,850  for  whiskey  to  bo 
delivered  to  the  plaintiff,  her  husband,  that  he  took  the  money 
.  to  Harrington's  saloon,  and  took  from  him  a  receipt  therefor 
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in  the  following  words:  "Received  of  Jacob  Boschenski 
$5,850  for  merchandise/'  signed  Thomas  M.  Harrington,  but 
Harrington  destroyed  it;  that  he  did  not  know  how  much  of 
the  $5,850  was  paid  by  persons  other  than  the  plaintiff ;  that 
the  plaintiff  demanded  the  return  of  his  money  about  a  week 
after  his  wife  gave  it  to  him ;  that  he  saw  the  plaintiff  on  the 
street  and  later  at  Harrington's  saloon ;  Karcz  was  with  him ; 
plaintiff  made  no  demand  on  Harrington  for  the  money  in 
his  presence,  nor  did  he  ever  direct  Harrington  to  pay  him ; 
that  he  did  tell  plaintiff  to  go  to  Harrington  and  demand  his 
money.  He  further  testified  that  he  called  up  the  plaintiff, 
at  the  time  his  wife  answered  the  'phone,  at  the  instance  of 
Harrington ;  that  he  was  a  go-between  for  Mr.  Harrington. 
He,  however,  stated  that  he  was  not  at  any  time  conscious  of 
any  illegal  transaction  in  which  he  and  Harrington  were  in- 
volved, and  thought  what  he  was  to  do  was  legitimate ;  that 
he  did  not  know  that  his  connection  in  the  matter  involved  a 
violation  of  the  law,  that  when  she  came  to  his  office,  she  had 
a  bundle  wrapped  in  a  newspaper;  that  he  said  "I  won't 
touch  it" ;  that  she  told  him  to  count  it  and  he  refused,  but 
he  asked  her  how  much  it  was  and  she  told  him  $5,850,  all  in 
one  bundle ;  that  she  said  she  did  not  know  Mr.  Harrington 
and  she  asked  him  to  take  it  to  Mr.  Harrington ;  that  he  first 
told  her  he  would  have  nothing  to  do  with  it,  but,  when  again 
asked  by  her  and  Karcz  to  attend  to  it,  he  told  them  "all 
right"  and  took  it  and  gave  it  to  Mr.  Harrington  to  count  it ; 
he  coimted  it  and  said  it  was  $5,850,  and  gave  him  a  receipt 
for  it.  He  denied  that  he  told  Boschenski  that  the  whiskey 
would  be  delivered  in  government  trucks ;  that  he  had  no  con- 
versation about  its  delivery.  He  further  denied  that  any- 
thing was  said  in  his  presence  by  Harrington  about  breaking 
the  boxes  and  scraping  off  the  labels.  He  was  then  asked  if 
he  did  not  know  that  whiskey  could  not  be  bought  and  sold 
in  the  way  it  was  intended  to  be  sold  in  this  case,  and  he 
replied  "I  did  not  read  the  Volstead  Act.  I  was  not  inter- 
ested in  it."    He  further  stated  that  he  was  not  sharing  in 
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the  profits  growing  out  of  the  deal,  if  any  profits  were  made ; 
that  he  was  not  to  get  a  penny  out  of  it  himself  and  that  he 
handled  $5,850. 

Harrington  testified  that  he  had  never  met  the  plaintiff, 
Boschenski,  or  his  brother-in-law,  until  they  came  to  his  place 
of  business  about  two  months  after  the  transaction ;  that  is, 
two  months  after  the  receipt  of  the  money  from  Gerecht; 
that  it  was  Gerecht  and  not  he  who  destroyed  the  receipt 
drawn  to  Boschenski ;  that  Gerecht  said,  when  he  tore  it  up, 
'The  hell  with  him  (Bbschenski),  he  has  no  receipt  now/' 
He  admitted  that  Gerecht  brought  him  the  $5,850  and  told 
him  where  it  came  from,  and  that  he  was  to  handle  the 
money  and  turn  it  over  to  one  McNeil,  and  that  he  had  re- 
ceipts for  the  money  which  he  turned  over  to  him;  that 
McNeil  was  to  turn  it  over  to  Bonsai,  who  was  to  deliver  the 
whiskey  to  the  purchaser  as  soon  as  he  got  the  money ;  that 
the  $2,800  paid  by  him  to  Boschenski  was  that  which  he  had 
left  in  bank;  the  balance  he  turned  over  to  McNeil;  that 
he  told  Boschenski  of  the  manner  under  which  the  whiskey 
was  to  be  obtained,  viz. :  under  a  medicinal  permit.  He  aft- 
erwards stated  that  McNeil  was  to  deliver  the  whiskey  to 
Boadbenski. 

Gerecht,  when  called  to  the  stand,  denied  that  he  had  de- 
stroyed the  receipt  drawn  to  Boschenski,  and  repeated  that 
Harrington  had  done  so,  Harrington  saying  at  the  time,  "I 
^rill  tear  it  up  because  I  have  given  him  $2,800  of  the 
money."  And  when  Boschenski  was  again  called  as  a  wit- 
ness he  testified  that  he  did  not  know  McNeil,  and  that  Har- 
rington did  not  tell  him  he  had  given  the  money  to  him,  or 
that  either  McNeil  or  Bonsai  was  to  deliver  the  whiskey,  but 
said,  "I  have  your  money  and  I  will  be  a  m«n  and  give  it  to 
you." 

The  docket  entries  show  that  a  verdict  for  the  defendants, 
Gerecht  and  Bonsai,  was  rendered  by  the  jury  upon  the  in- 
structions of  the  court,  but  these  instructions  are  not  found 
in  the  record  and  it  does  not  appear  when  or  just  how  such 
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verdict  was  directed,  but  at  the  conclusion  of  the  entire  evi- 
dence tlie  defendant,  Harrington,  asked  for  six  insti-uctions, 
all  of  which  were  refused. 

The  first  asked  that  the  jury  be  directed  to  find  for  him, 
the  defendant,  Harrington,  because  of  the  want  of  evidence 
legally  sufficient  to  enable  the  plaintiff  to  recover  against 
him. 

By  the  second  prayer  the  court  was  asked  to  instruct  the 
jury  "that  since  it  appears  from  the  uncontradicted  evidence 
in  this  case  that  the  agreement  mentioned  in  the  evidence 
was  for  the  purdiase  and  sale  of  wtiskey  in  a  manner  not 
permitted  by  law,  there  can  be  no  recovery  in  this  action, 
and  the  verdict  will  be  for  the  defendant,  Thomas  M.  Har- 
rington." 

It  is  because  of  these  prayers  that  we  have  fully  set  out 
the  evidence  in  this  case. 

The  contract  here  involved,  which  was  for  the  purchase 
and  sale  of  whiskey,  is  treated  by  the  defendant  as  an  illegal 
contract,  and,  as  he  contends,  is  one  upon  which  there  can 
be  no  recovery  by  the  plaintiff  of  the  money  paid  thereundt^r 
by  him. 

Assuming  that  the  contract  was  an  illegal  one,  or  one  the 
purpose  or  object  of  which  was  illegal,  it  was  an  executory- 
contract,  inasmuch  as  the  defendant  had  not  performed  his 
part  of  it,  and  the  plaintiff  had  the  right  at  any  time,  before 
its  execution  by  the  defendants,  to  repudiate  or  disaffirm 
it,  and  to  sue  for  and  recover  the  consideration  paid  by  him. 
not  upon  the  contract,  but  independently  of  it. 

In  13  C.  J.  501  it  is  said,  "By  the  weight  of  authority, 
where  money  has  been  paid  in  consideration  of  an  executory 
contract  or  purpose  whicb  is  illegal,  tie  party  who  has  paid 
it  may  repudiate  the  agreement  at  any  time  before  it  is  exe- 
cuted, and  reclaim  the  money,  for  there  is  a  locus  poeniten- 
tiaer 

In  6  R.  C.  L.  831,  it  is  stated  that  "it  has  been  declared 
that  a  party  who  pays  money  on  an  illegal  contract  cannot 
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i-ecover  it  in  a  suit  in  "which  he  insists  on  the  existing  validity 
of  the  contract,  but  to  do  so  he  must,  before  it  is  fully  exe- 
cuted, rescind  it,  or  do  some  act  which,  in  law,  is  equivalent 
to  rescission.  The  underlying  reason  of  the  rule  permitting 
a  recovery  when  the  contract  is  still  merely  executory  is  the 
encouragement  of  the  abandonment  of  illegal  contracts  and  to 
prevent  a  violation  of  the  law.  The  rule  is,  therefore,  ap- 
plicable r^ardless  of  whether  the  money  is  paid  to  the  other 
pai-tv  or  to  a  third  person  such  as  a  stakeholder.  One  who 
repudiates  the  contract  and  demands  his  money  from  the 
stakeholder  before  the  illegal  act  has  taken  place  is  entitled 
to  recover."  And  such  reooverj'  is  had  not  under,  but  inde- 
pendently of  the  contract;  the  contract  to  be  treated  as  a 
nullity.    6  R.  C.  L,  833. 

The  fact  that  the  plaintiff  in  tjhis  case  repudiated  the  con- 
tract before  its  execution,  and  demanded  of  the  defendant  a 
i-eturn  of  the  money  advanced  to  him  by  the  plaintiff  under 
such  contract,  is  fully  established  by  the  evidence. 

Both  Grerecht  and  Harrington  denied  the  statement  made 
l>y  Bosohenski  that  he  was  told  by  them  or  one  of  them  to 
break  the  boxes  in  which  the  liquor  was  to  be  delivered  when 
the  same  was  delivered,  and  to  scrape  the  labels  from  the 
bottles,  which  the  plaintiff  claimed  was  the  basis  of  his  be- 
lief that  there  was  something  wrong  in  the  transaction,  and 
which  caused  him  to  repudiate  the  contract;  but  whether 
tliey  did  or  did  not  so  tell  him,  he,  nevertheless,  by  the  un- 
disputed evidence  in  the  case,  disaffirmed  the  contract,  and 
not  only  demanded  the  return  of  his  money,  but  the  defen- 
dant, Harrington,  returned  to  him  a  large  part  of  it  and 
promised  to  pay  him  the  balance. 

The  evidence  in  this  case  was  legally  sufficient  to  go  to 
the  jury  as  tending  to  establish  the  liability  of  the  defendant, 
Harrington,  and,  therefore,  the  said  first  and  second  prayers 
of  the  defendant  were  properly  rejected. 

The  remaining  prayers  of  the  defendant  were  all  properly 
refused  under  the  law  applicable  to  this  case. 
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The  information  sought  to  be  obtained  by  the  question 
asked  in  the  first  exception  was  immaterial  and  was  properly 
excluded.  In  the  second  exception  the  wituess,  Gerecht,  was 
asked :  "You  handled  it  (the  money)  all  gratuitously  ?"  The 
question  was  objected  to,  and  the  court  sustained  the  objec- 
tion. If  this  was  a  proper  inquiry,  the  information  sought 
by  it  had  already  been  fully  given  by  the  witness,  and  the 
defendant  waa  not  harmed  by  said  ruling. 

By  the  third  exception  Harrington  was  asked  where  he 
was  to  get  the  whiskey  the  plaintiff  was  to  get.  We  fail  to 
see  how  the  information  sought  by  this  inquiry  could  have 
been  material  to  the  issues  here  involved. 

The  4th,  5th,  6th,  7th,  84  and  9tfi  exceptions  were  to  the 
refusals  of  questions  asked  Harrington,  involving  the  in- 
quiry as  to  what  disposition  he  made  of  the  money  paid  over 
to  him.  This  information  he  was  thereafter  permitted  to 
give  without  objection,  he  stating  substantially  all  that  was 
asked  him  by  these  questions.  Consequently  the  defendant 
was  not  harmed  by  the  rulings  of  the  court  thereon. 

The  tenth  and  last  exception  to  the  evidence  is  to  the  rul- 
ing of  the  court  in  sustaining  the  objections  to  the  question 
asked  Gerecht  if  he  knew  that  the  money  (given  him)  was 
for  whiskey  to  be  illegally  obtained  from  the  government  t 
The  answer  to  this  question  could  not  have  had  any  bearing 
on  the  issues  here  involved,  as  we  view  the  law  of  this  ease. 

As  we  find  no  reversible  errors  in  any  of  the  court's  rul- 
ings, the  judgment  will  be  affirmed. 

Jxulfjrnenl   affinned,   tu^ith  casts. 
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Negligence — Defective  Repair  of  Automohile — Evidence. 

In  an  action  based  on  allegations  that  defendant^  in  install- 
ing a  wheel  on  plaintiff's  automobile,  did  it  so  negligently 
that  it  came  off,  as  a  result  of  the  breaking  of  bolts  by  which 
it  was  attached  to  the  axle,  held  that  the  evidence  did  not  show 
such  an  improper  adjustment  of  the  bolts  as  to  cause  them  to 
wear  and  shear  off.  pp.  35-37 

The  mere  opinion  of  a  single  witness,  an  automobile  me- 
chanic, based  on  the  worn  appearance  of  the  bolts,  that  they 
were  improperly  adjusted,  and  that  this  improper  adjustment 
caused  the  accident,  was  not  legally  sufficient  to  support  a  ver- 
dict for  plaintiff.  pp.  36-37 

Decided  January  11th,  1922. 

Appeal  from  the  Court  of  Common  Pleas  of  Baltimore 
City  (Bond,  J.). 

Action  by  Leon  D.  Lowenthal  against  the  Backus  Motor 
Company.  From  a  judgment  for  defendant,  plaintiff  ap- 
peals.   Affirmed. 

.    The   cause   was   argued   before   Boyd,    C.    J.,   Bbisooe, 
Urner,  Stockbridge,  and  Offutt,  JJ. 

Howard  Bryant  and  Abram  C.  Joseph,  with  whom  was 
Daniel  C.  Joseph  on  the  brief,  for  the  appellant. 

Gamer  W.  Denmead,  with  whom  was  f!.  W.  OambrUl  on 
the  brief,  for  the  appellea 

Ubnbb,  J.,  delivered  the  opinion  of  the  Court. 

The  declaration  in  this  case  alleges  that  the  plaintiff  and 
his  brother,  being  the  owners  of  a  Ford  sedan  automobile, 
contracted  with  the  defendant  to  have  a  new  left  rear  wheel 
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plaoed  on  th-e  car,  and  that  by  reason  of  negligence  in  the 
performance  of  the  work  agreed  upon  the  new  wheel  waa 
not  safely  and  securely  installed,  nor  wa«  the  material  used 
of  a  safe  and  proper  kind,  and  that  while  the  plaintiff  was 
thereafter  riding  in  the  car,  which  was  being  carefully  oper- 
ated, on  Fayette  Street  in  the  City  of  Baltimore,  the  wheel 
installed  by  the  defendant  came  off  the  axle,  and  in  conse- 
quence thereof  the  automobile  was  overturned  and  damaged, 
and  the  plaintiff  was  painfully  and  permanently  injured. 
Tn  the  opinion  of  the  court  below  the  evidence  offered  at  tihe 
trial  of  the  case  was  not  legally  sufficient  to  sustain  the 
theory  of  liability  asserted  in  the  declaration,  and  an  in- 
struction to  the  jury  was  accordingly  granted  to  that  effect. 
From  the  judgment  entered  on  the  \'«erdict  for  the  defendant 
thus  directed,  the  plaintiff  has  appealed. 

The  accident  happened  while  the  car  was  being  driven  at 
a  moderate  rate  of  speed  on  a  down  grade,  and  was  being 
turned  to  the  left  to  avoid  collision  with  a  group  of  passen- 
gers who  were  alighting  from  a  street  car.  This  movement 
was  made  necessary  by  the  fact  that  the  brakes  of  the  auto- 
mobile, with  which  its  porogness  was  sought  to  be  arrested, 
were  found  not  to  be  in  working  order.  As  the  automobile 
suddenly  swerved  from  its  direct  course  in  the  manner  de 
scribed,  the  left  rear  w'heel  came  off  the  axle  and  the  car  fell 
on  its  side.  The  resulting  injuries  to  the  plaintiff  consisted 
of  the  severing  of  one  of  his  fingers,  the  fracture  of  another, 
and  a  bruise  on  his  body ;  and  the  upper  part  of  the  cslt  wa.^ 
damaged.  The  wheel  which  had  come  off  was  found  to  be 
in  good  condition.  It  parted  from  the  axle  because  the  bolts 
which  held  it  in  position  had  broken.  There  are  six  of  these 
bolts,  and  they  fasten  the  spoke  system  of  the  wheel  to  the 
flanges  of  the  metal  hub.  One  of  these  flanges  is  attached  to 
the  hub,  and  is  on  the  inner  side  of  the  wheel  when  it  is  in 
position.  The  other  rests  against  the  outer  face  of  the 
wooden  base  from  which  the  spokes  radiate.  The  bolts  pass 
through  both  flanges,  and  the  spoke  base  between  them  and 
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the  wheel  is  thus  firmly  held  in  place  on  the  hub,  which  is 
locked  on  the  axle,  and  all  revolve  together  when  the  oar  is 
in  motion.  The  nnts  on  the  bolts  passing  through  the  spoke 
base  and  the  flanges  project  into  the  brake  drum.  Upon  in- 
vestigation after  the  aoeideint  it  was  discovered  that  some  of 
the  nuts  had  been  sheared  off,  with  the  ends  of  the  bolts  to 
which  they  were  attached,  and  others  had  come  off  in  frag- 
ments. The  broken  ends  of  the  bolts  and  the  nuts  had 
dropped  into  the  brake  drum,  while  the  other  parts  of  the 
bolts  remained  in  the  wheel.  It  was  about  six  weeks  after 
the  wheel  was  installed  by  the  defendant  that  the  accident 
occurred.  In  that  period  the  car  had  been  used  daily  and 
had  been  driven  about  six  hundred  miles. 

An  automobile  mechanic,  testifying  as  an  expert  for  the 
plaintiff,  stated  that  he  had  examined  the  car  and  the  broken 
bolts,  and  that,  in  his  opinion,  the  wheel  came  off  because  it 
"was  not  turned  up  tight  against  the  flange"  on  the  hub,  and 
as  a  result  there  must  have  been  a  "loose  playing"  between 
the  spoke  system  and  the  inner  flange  which  caused  the  bolts 
to  wear  and  then  to  shear  off  when  subjected  to  such  a  strain 
as  that  occurring  at  the  time  of  the  accident.  The  witness 
said  that  the  bolts  showed  the  effects  of  a  wearing  against 
the  inner  flange,  and  that  he  did  not  consider  the  flattened 
condition  of  the  threads  near  the  nuts  to  be  due  entirely  to 
the  strain  under  which  the  bolts  were  broken.  He  admitted 
that  they  were  standard  bolts  manufactured  by  the  Ford 
Motor  Company,  and  that  such  bolts  made  a  close,  or  "driv- 
ing" fit,  and  extended  only  far  enough  beyond  the  flange  to 
accommodate  the  nuts,  and  to  present  a  slight  projection  for 
rivetting.  When  asked  whether  the  nuts  on  these  bolts  ap- 
peared to  have  been  screwed  up  and  then  hammered,  the  wit- 
ness said :  "I  cannot  say  how  tight  they  have  been  screwed 
up,  but  they  appear  to  have  been  hammered  on  the  outside." 
It  is  apparent  from  an  inspection  of  the  nuts,  produced  at 
the  trial  and  exhibited  in  this  Court  by  agreement,  that  the 
bolt  ends  which  they  still  contain  had  been  securely  rivetted 
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after  the  nuts  were  screwed  into  place.  The  "wear''  on  the 
bolts,  to  which  the  witness  refers,  is  nowhere  deeper  than  the 
threads.  It  has  the  appearance  of  having  been  caused  by  a 
sudden  strain  rather  than  by  a  gradual  wearing,  as  the  worn 
condition  is  not  uniform  around  the  bolts  and  they  are  bent 
at  the  very  places  where  that  condition  is  noticeable.  There 
is  no  suggestion  by  any  of  the  witnesses  that  the  material  of 
the  bolts  was  defective. 

Apart  from  the  opinion  expressed  by  the  witness  to  whom 
reference  has  been  made,  no  testimony  was  offered  in  sup- 
port of  the  theory  that  the  bolts  were  not  properly  adjusted. 
The  opinion  involves  a  double  conclusion:  first,  that  the 
bolts  were  not  drawn  up  sufficiently  against  the  flanges,  and, 
secondly,  that  the  accident  was  caused  by  such  an  imperfect 
adjustment.  If  the  bolts  which  the  plaintiff  produced,  and 
on  the  sheared  off  ends  of  which  the  nuts  were  still  firmly 
fastened,  had  been  measured  and  found  to  be  unduly  long 
for  the  space  they  occupied  in  the  wheel  and  flanges,  the 
question  as  to  the  tendency  of  such  a  condition  to  produce 
the  result  with  which  we  are  here  concerned  might  in  itself 
have  been  a  complete  subject  for  expert  opinion.  But  no 
effort  was  made  to  prove  by  actual  measurement  that  the 
bolts  were  too  long,  and  the  plaintiff's  whole  reliance  was 
upon  opinion  evidence  to  that  effect,  based  upon  the  worn 
and  strained  appearance  of  the  bolts.  Upon  that  inference 
was  founded  the  further  opinion  that  the  supposed  condition 
was  the  cause  of  the  accident  Even  as  regards  the  adjust- 
ment of  the  bolts  it  is  to  be  noted  that  the  opinion  is  accom- 
panied by  admissions  of  facts  which  point  to  a  different  con- 
clusion. It  was  admitted,  as  already  stated,  that  the  bolts 
were  of  standard  Ford  manufacture  for  the  purpose  to  which 
they  were  applied,  and  that  such  bolts  have  only  sufficient 
length  for  the  space  they  are  to  occupy  when  the  nuts  are 
screwed  on  and  rivetted,  as  were  those  used  in  this  instance. 
The  physical  facts  thus  conceded  are  inconsistent  with  the 
inference  that  the  bolts  were  too  long  or  were  not  properly 
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adjusted.  The  opinion  relied  on,  therefore,  is  contradicted 
by  the  actual  conditions  to  which  it  refers.  It  is  a  wholly  in- 
sufficient support  for  the  charge  of  negligence  which  is  the 
basis  of  the  suit. 

In  the  discussion  of  opinion  evidence  in  22  C.  J.  492,  it  is 
said  that  a  conclusion  should  be  rejected  "where  it  is  apparent 
that  it  cannot  reasonably  be  reached  on  the  facts  which  are 
claimed  to  support  it,"  or  "where  such  facts  are  themselves 
the  result  of  inference."  While  the  testimony  offered  by  the 
defendant  to  piH>ve  that  the  bolts  were  carefully  tightened 
when  the  wheel  was  installed  cannot  be  allowed  to  affect  the 
question  as  to  the  legal  sufficiency  of  the  plaintiff's  evidence, 
yet  it  would  not  be  just  to  subject  the  defendant  to  the  impu- 
tation of  n^ligence  upon  the  esentially  inadequate  opinion 
evidence  upon  which  the  plaintiff  relies.  This  Court  has 
said:  "In  matters  of  proof  we  are  not  justified  in  inferring 
from  mere  possibilities  the  existence  of  facts;  there  must 
be  proof  of  the  essential  facts  to  fix  liability  upon  a  party 
charged  with  the  commission  of  a  wrongful  act."  Balio.  &  0. 
R.  R,  Co.  V.  Stute,  use  of  Savlngton,  71  ^Md.  509.  In  this 
case  the  evidence  not  only  fails  to  prove  the  defective  work- 
manship alleged,  but  the  testimony  of  the  plaintiff's  witness 
as  to  the  standard  dimensions  of  the  bolts  actually  used,  and 
as  to  the  proper  rivetting  of  the  ends  after  the  nuts  had  been 
drawn  into  position,  t^nds  to  show  that  the  wheel  was  in  fact 
installed  and  secured  with  due  care  and  skill.  It  might  be 
conjectured  that  the  bolts  were  sheared  off  by  the  unusual 
strain  to  which  the  wheel  was  probably  subjected  when  the 
car  was  suddenly  turned  to  the  left  on  a  down  grade  to  avoid 
a  collision  after  the  brakes  had  failed  to  respond.  But  we  are 
not  at  liberty  to  indulge  in  speculation  either  for  or  against 
the  right  of  recovery.  There  is  a  failure  of  legally  sufficient 
proof  as  to  the  facts  upon  which  that  right  depends  in  this 
case,  and  for  that  reason  we  approve  of  the  ruling  with  which 
the  only  exception  in  the  record  is  concerned. 

Judgment  affirmed,  inth  costs. 
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CHARLES  Jf.  ROBERTO 

vs. 

AMEDEO  CATIXO  et  al.,  Administrators. 

Execution  Sale — Notice — Inadequacy  of  Price — Laches. 

That  a  notice  of  an  execution  sale  of  Baltimore  City  projv 
erty  was  not  posted  on  the  property  will  not  support  a  suit, 
brought  twelve  years  later,  to  set  aside  the  sale,  it  having  been 
advertised  in  the  Daily  Becord,  and  a  notice  posted  on  the 
court  house  door.  p.  41 

The  testimony  of  the  execution  defendant  as  to  the  value  of 
the  property,  which  was  contradicted  by  the  only  other  witness 
as  to  value,  held  insufficient  to  show  that  the  price  obtained  was 
grossly  inadequate.  p.  42 

The  execution  defendant  not  having  questioned  the  sale  until 
more  than  twelve  years  after  it  was  made,  although  fully  in- 
formed in  regard  thereto,  the  execution  plaintiff,  who  pur- 
chased at  the  sale,  his  attorney,  and  the  auctioneers,  having  all 
in  the  meanwhile  died,  and  the  property  having  largely  in- 
creased in  value,  held  that  the  execution  defendant  was  barred 
by  laches  from  attacking  the  sale.  pp.  42-44 

The  existence  of  laches  depends  on  the  concurrence  of  a  legal 
duty  to  do  some  act,  and  a  failure  to  do  that  act  for  a  time 
great  enough  to  cause  prejudice  to  an  adverse  party,  prejudice 
being,  generally  speaking,  anything  which  places  the  person 
affected  in  a  more  unfavorable  or  disadvantageous  position  than 
he  would  otherwise  have  occupied.  p.  4*3 

Decided  January  11th,  192;^. 

Appeal  from  the  Circuit  Court  Xo.  2  of  Baltimore  City 
(Stump,  J.). 

Bill  bv  Charles  X.  Roberto  against  Amedeo  Catino  and 
Vincent  L.   Palmisano,  administrators  of  Salvatore  Papio, 
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deceased.     From  a  decree  for  defendants,  plaintiff  appeals. 
Affirmed. 

The  cause  was  ai-gued  before  Boyd,  C.  J.,  Bbiscoe, 
Ubner,  Stockbridge,  and  Gffutt,  JJ. 

J,  Wallace  Bryan,  with  whom  was  James  Steele  on  the 
brief,  for  the  appellant. 

Wm,  Curran  and  F.  Stanley  Porter,  with  whom  were  Mvl- 
liken  <&  Porter  on  the  brief,  for  the  appellees. 

Offutt,  J.,  delivered  the  opinion  of  the  Court. 

Gharles  N.  Roberto,  in  1907,  was  in  the  saloon  business  in 
Baltimore,  and  he  also  acted  as  an  agent  for  the  sale  of 
steamship  tickets,  and  at  the  same  time  carried  on  in  a  small 
way  a  private  banking  business.  At  that  time  he  had  in  his 
possession  a  considerable  sum  of  money  belonging  to  a  num- 
ber of  persons,  who  entrusted  it  to  him  to  keep  for  them  or 
to  transmit  to  their  relatives  in  Italy.  During  the  latter  part 
of  that  year  he  claimed  to  have  been  robbed  of  nine  thousand 
dollars  by  three  persons  who  came  into  his  place  of  business 
and  took  the  money  from  his  safe.  Shortly  after  that  his 
depositors  b^an  to  withdraw  the  money  they  had  left  with 
him,  until  in  January,  1908,  he  had  paid  out  all  the  money 
he  possessed,  which  was  not  sufficient  to  pay  the  demands  of 
his  creditors,  and  he  then  left  Baltimore.  He  first  -vent  to 
Fairmount,  West  Virginia,  to  collect  a  debt  due  him  by  a 
resident  of  that  town,  and  from  there  went  to  Denver,  Golo- 
i*ado.  During  his  absence,  indictments  were  found  against 
him  in  the  Griminal  Gourt  of  Baltimore  Gity,  and  in  Janu- 
ary, 1909,  he  was  arrested  in  Denver  on  these  indictments 
and  brought  back  to  Baltimore. 

When  he  left  Baltimore  he  owned  two  houses  on  President 
Street  and  one  on  Albemarle  Street  in  that  city,  all  of  which 
were  subject  to  ground  rents,  and  several  weeks  before  he 
went  away  he  placed  a  mortgage  for  two  thousand  dollars  on 
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the  Pi-esident  Street  houses.  Shortly  after  he  left  Baltimore 
Mariagrazia  Liguillace  procured  an  attachment  on  original 
process  as  against  an  absconding  debtor  on  a  claim  of  two 
hundred  and  twenty  dollars  to  be  issued  against  him  out  of 
the  Superior  Ck>urt  of  Baltimore  City.  This  attachment, 
which  was  laid  on  the  three  houses  referred  to,  in  due  course 
ripened  into  a  final  judgment,  and  on  March  26th,  1908, 
execution  issued  on  that  judgment.  On  the  18th  of  April, 
1908,  the  judgment  was  entered  to  the  use  of  Salvatore  Papio, 
and  two  days  later  the  property  attached  was  sold  under  the 
execution  by  the  Sheriff  at  the  Court  House  door  in  Balti- 
more City  to  Papio  for  three  hundred  and  thirty-five  dollars, 
and  later  conveyed  to  him.  Xothing  fui-ther  was  done  until 
December  10th,  1920,  when  the  bill  of  complaint  in  this  case 
was  filed  in  Circuit  Court  No.  2  of  Baltimore  City,  for  the 
purpose  of  having  the  sale  of  the  property  to  Papio  annulled 
upon  the  pa^^nent  of  the  judgment,  interest,  and  costs,  and  to 
obtain  other  relief  incidental  to  that  purpose.  The  gist  of 
the  complainant's  contention  is  set  out  in  his  bill  in  the  fol- 
lowing language: 

"That  by  reason  of  fraud,  misrepresentations  and 
collusion  practiced  upon  the  said  Sheriff,  he  was  in- 
duced to  seize  and  sell  property  of  this  complainant 
valued  at  more  than  $8,000  in  satisfaction  of  a  judg- 
ment of  only  $220,  and  to  so  conduct  the  sale  thereof 
that  there  was  no  competitive  bidding  at  said  sale, 
whereby  said  judgment  creditor  was  enabled  to  pur- 
chase all  of  the  aforementioned  property  at  the  face 
value  of  his  judgment  and  costs,  notwithstanding  the 
excessive  levj  made  in  violation  of  statutes  of  Mary- 
land in  such  cases  made  and  provided,  thereby  unjust- 
ly converting  to  his  own  use  the  plaintiff's  entire 
equity  in  said  property." 

After  testimony  had  been  taken  and  the  case  argued,  a 
decree  was  passed  dismissing  the  bill,  and  from  that  decree 
this  appeal  was  taken. 
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There  is  nothing  in  the  testimony  to  support  the  ehai'ge 
that  "by  reason  of  fraud,  misrepresentations  and  collusion 
practiced  upon  the  Sheriff'  he  was  "induced''  to  sell  prop- 
erty "valued  at  more  than  $8,000"  to  satisfy  a  judgment  of 
$220,  and  "to  so  conduct  the  sale"  that  there  was  no  com- 
petitive bidding,  other  than  a  supposed  inadequacy  in  th(» 
price  obtained  for  the  property  at  the  Sheriff's  sale. 

The  attachment  proceedings  are  regular  on  their  face,  and 
it  is  not  denied  that  Roberto  owed  the  debt  upon  which  they 
were  based,  nor  that  when  the  attachment  issued  he  was  ab- 
sent from  the  State  under  circumstances  which  may  well  have 
justified  a  belief  that  he  had  absconded.  The  sale  appears  to 
have  been  advertised  in  the  usual  manner,  and  as  far  as  the 
record  discloses,  to  have  been  fairly  conducted.  There  was 
some  dispute  as  to  whether  the  notice  of  sale  was  posted  on 
the  property,  Mr.  Heine,  the  deputy  sheriff,  who  conducted 
the  sale,  testifying  that  he  sent  the  notices  to  l>e  posted  on  the 
property,  and  one  other  witness  testifying  that  he  saw  the 
notice  on  at  least  one  of  the  houses,  while  five  witnesses  liv- 
ing in  the  neighborhood  testified  that  they  passed  the  prop- 
erty at  the  time  the  property  was  advertised  for  sale,  but  saw 
no  such  notice,  and  Mrs.  Roberto  testified  that  none  was 
IX)sted  on  the  property;  but  it  was  definitely  shown  that  it 
was  advertised  in  the  Daily  Record  and  that  a  notice  of  the 
sale  was  posted  on  the  court  house  door  in  Baltimore  Oity. 

Xor,  when  the  testimony  is  analyzed,  does  it  support  the 
averments  of  the  bill  of  complaint  and  appellant's  brief  as  to 
the  inadequacy  of  the  price  obtained.  William  Merriken,  a 
Avitness  of  thirty  years'  experience  in  Baltimore  City  as  a  real 
estate  broker,  and  the  only  witness  as  to  values  other  than 
the  appellant  himself,  who  was  familiar  with  the  property 
in  question  and  had  as  agent  bought  other  property  in  the 
immediate  neighborhood,  valued  the  appellant's  leasehold  in- 
terest in  the  three  houses,  in  1909,  at  $3,132,  against  which 
there  was  an  outstanding  mortgage  of  $2,000,  and  this  valu- 
ation, while  somewhat  higher,  was  in  substantial  accord  with 
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the  valuation  placed  on  the  property  by  the  city  for  the  pur- 
pose of  taxation  at  that  time.  It  is  true  the  appellant  him- 
self testified  the  property  cost  him  about  nine  thousand  dol- 
lars, including  improvements  and  repairs,  but  that  testimony 
was  not  conclusive,  nor  did  it  establish  the  fair  market  value 
of  the  property,  but  at  most  was  only  a  circumstance  to  be 
considered  in  arriving  at  its  fair  market  value. 

Considering  that  the  burden  was  upon  the  complainant  to 
establish  tlie  allegations  of  the  bill  of  complaint,  we  are  tm- 
able  to  say  that  his  testimony  alone  was  sufficient  to  overcome 
the  definite  valuation  placed  on  the  property  by  Mr.  Merri- 
ken,  and  if  that  valuation  is  accepted,  we  could  not  say  that 
under  the  circumstances  the  price  obtained  was  so  grossly  in- 
adequate as  to  amount  in  itself  to  evidence  of  fraud.  But 
even  if  we  could  assume  that  the  property  was  sold  for  a 
grossly  inadequate  price,  it  is  too  late  now  to  raise  that  objec- 
tion. At  the  time  the  property  was  sold,  Roberto  was  in 
Denver,  but  he  was  informed  of  the  sale  by  his  wife,  who 
was  in  Baltimore  a  short  time  after  it  was  made,  and  he  him- 
self returned  within  a  year  after  it  took  place,  but  neither 
then  nor  afterwards,  until  he  filed  this  bill,  did  he  object  to 
or  question  the  regularity  of  the  sale.  It  is  true  he  said  he 
employed  several  attorneys  to  assert  his  rights  in  the  property 
and  that  it  was  due  to  their  procrastination  or  inattention 
that  nothing  was  done,  but  if  that  were  true,  the  answer  to  it 
would  be  that  as  they  were  his  agents,  if  they  failed  to  act 
in  accordance  with  his  wishes  he  should  have  dismissed  them. 
In  the  meantime,  Edward  I.  Clarke,  Papio's  attorney,  died, 
Papio  died,  and  the  members  of  the  firm  of  auctioneers  who 
sold  the  property  died,  and  during  the  entire  period  of  more 
than  twelve  years,  which  elapsed  between  the  sale  and  this 
suit,  neither  by  word  or  act  did  Roberto  intimate  to  Papio 
that  he  intended  to  question  Papio's  right  to  the  property, 
although  he  knew  Papio  claimed  it  as  his  own  and  dealt  with 
it  as  such. 
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Under  such  circumstances,  in  our  opinion,  the  defense  of 
laches  may  properly  be  invoked,  and  the  maxim  vigilantihus 
non  dormieniibus  jura  sicbvetdunt  applied.  What  was  said 
by  this  Court,  through  Judge  Briscoe,  in  Ripple  v.  Kuehne, 
100  Md.  676,  is  equally  applicable  to  this  case.  There  it  was 
said:  "The  bill  was  not  filed  until  more  than  eight  years 
after  the  alleged  fraud  was  committed  and  almost  a  year 
after  the  death  of  the  party  charged  with  the  fraud,  and  the 
attorney  who  transacted  the  business.  This  Court  has  repeat- 
edly held  there  must  be  'conscience,  good  faith  and  reasonable 
diligence  to  call  into  action  the  powers  of  a  court  of  equity.' 
In  Hammond  v.  Hopkins,  143  U.  S.  224,  it  is  said,  in  all 
cases  where  actual  fraud  is  not  made  out,  but  the  imputation 
rests  upon  conjecture,  where  the  seal  of  death  has  closed  the 
lips  of  those  whose  character  is  involved,  and  lapse  of  time 
has  impaired  the  recollection  of  transactions  and  obscured 
their  details,  the  welfare  of  society  demands  the  rigid  enforce- 
ment of  the  rule  of  diligence.  And  those  who  have  slept  upon 
their  rights  must  be  remitted  to  the  rfepose  from  which  they 
should  not  have  been  aroused."  Nor  are  the  cases  cited  by 
the  appellant  at  all  in  conflict  with  the  view  which  we  have 
expressed.  The  rule  laid  down  in  those  cases  is  stated  in 
Demuth  v.  Old  Town  Bank,  85  Md.  315,  in  the  following 
language:  "Strictly  speaking,  and  using  the  term  as  it  is 
understood  in  the  law,  laches  is  such  neglect  or  omission  to 
assert  a  right  as,  taken  in  conjunction  with  lapse  of  time  more 
or  less  great,  and  other  circumstances  causing  prejudice  to 
an  adverse  party,  operates  as  a  bar  in  a  court  of  equity."  *  *  * 
"Obviously,  then,  there  must  be  a  legal  duty  to  do  some  act, 
a  failure  to  do  that  duty  and  attendant  circumstances  which 
cause  prejudice  to  an  adverse  party  before  the  doctrine  can 
be  successfully  invoked."  That  is,  the  existence  of  laches  is 
made  to  depend  upon  the  concurrence  of  these  essential  ele- 
ments: a  legal  duty  to  do  some  act  and  a  failure  to  do  that 
act  for  a  time  great  enough  under  the  circumstances  to  cause 
prejudice  to  an  adverse  party.     Just  what  amounts  to  preju- 
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dice,  as  that  word  is  used  in  this  connection,  naturally  de- 
pends upon  the  facts  of  the  particular  case,  but,  generally 
speaking,  it  may  be  said  to  be  anything  which  places  the  per- 
son affected  in  a  more  imfavorable  or  disadvantageous  posi- 
tion than  he  would  otherwise  have  occupied. 

In  this  case,  during  the  appellant's  long  acquiescence  in 
the  sale  of  his  property,  it  largely  increased  in  value  and  the 
two  persons  who  were  likely  to  have  known  most  about  the 
sale  have  died,  and  it  was  only  after  their  lips  had  been  for- 
ever sealed  that  he  charged  the  purchaser  with  fraud.  If  he 
had  intended  making  such  a  charge,  or  attacking  the  sale,  it 
was  his  duty  to  have  exercised  reasonable  diligence  in  doing 
so  while  the  person  charged  with  the  fraud  and  the  witnesses 
conversant  with  the  facts  could  have  answered  it.  That  duty 
the  appellant  failed  to  perform,  and  we  cannot  say  that  his 
failure  to  do  so  was  without  prejudice  to  the  appellees.  Ham- 
7no7id  V.  Hopkins,  143  U.  S.  224-5 ;  Stiejf  Co.  v.  Ullrich,  110 
Md.  633 ;  PreMon  v.  Horwitz,  85  Md.  171.  And  since  he 
acquiesced  when  he  should  have  objected  he  cannot  now  be 
permitted  to  object  when  he  should  acquiesce.  As  a  result  of 
this  conclusion  it  becomes  unnecessary  to  notice  in  greater 
detail  the  other  questions  raised  by  the  appellant.  From 
what  has  been  said,  it  follows  that  the  decree  appealed  from 
will  be  affirmed. 

Decree  affirmed,  irith  costs  to  the  appellees. 
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In  re  WILLIAM  W.  PAOA,  a  Lunatic. 

Petition  of  William  P.  Basin. 

Lunatics — Suit  by  Next  Friend. 

A  court  which  has  appointed  the  committee  for  a  lunatic 
should  not  appoint  a  guardian  ad  litem  or  next  friend  for  the 
purpose  of  filing  a  caveat  to  a  will  on  behalf  of  the  lunatic, 
by  reason  of  the  committee's  alleged  personal  interest  in  up- 
holding such  will,  without  first  giving  the  committee  notice  of 
the  petition  for  such  appointment,  and  an  opportunity  to  an- 
swer it  and  be  heard.  pp.  48,  53 

When  a  petition  by  the  near  relative  of  a  lunatic  alleged  that 
the  committee,  previously  appointed  by  the  court,  was  inter- 
ested, by  reason  of  a  bequest  to  such  committee  and  his  appoint- 
ment as  executor,  in  upholding  a  will  made  by  one  incompe- 
tent to  make  it,  and  that  it  was  to  the  interest  of  the  lunatic, 
as  the  next  of  kin  of  such  alleged  testator,  to  have  the  validity 
vel  non  of  such  will  determined,  and  physicians'  affidavits  ap  to 
the  incompetency  of  the  allied  testator  were  filed  as  exhibits 
with  the  petition,  held  that  it  was  for  the  court  to  take  some 
action  to  have  the  facts  passed  upon.  p.  49 

In  view  of  Rule  9,  of  the  General  Equity  Eules  adopted  by 
the  Court  of  Appeals  under  authority  of  the  State  Constitu- 
tion, providing  that  persons  under  any  disability  to  sue  may  sue 
by  their  guardian  or  committee,  if  any,  or  by  their  prochein 
ami,  the  Circuit  Court  may  approve  a  suit  by  a  lunatic  through 
his  next  friend,  when  the  interest  of  the  committee,  previously 
appointed  by  such  court,  is  in  conflict  with  that  of  the  lunatic. 

pp.  50-53 

Decided  January  11th,  1922. 

Appeal  from  the  Circuit  Court  for  Queen  Anne's  County, 
In  Equity  (Hopper  and  Wickes,  JJ.). 

Petition  by  WiUiam  P.  Rasin,  as  next  friend  of  William 
W.  Paca,  a  lunatic,  for  the  appointment  of  a  guardian  ad 
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litem  to  file  a  caveat  to  a  will.  From  a  decree  dismissing  the 
petition,  petitioner  appeals.  Cause  remanded  without  aflSrm- 
anoe  or  reversal. 

The  cause  was  argued  before  Boyd,  C.  J.,  Beiscoe, 
TJrneb,  Stockbridgb,  and  Offutt,  JJ. 

L.  Wefhered  BarroU,  for  the  appellant. 

BoYD^  0.  J.,  delivered  the  opinion  of  the  Court. 

A  petition  was  filed  in  the  Circuit  Court  for  Queen  Anne's 
County  by  William  P.  Basin  in  which  he  made  the  following 
allegations: 

1.  That  he  files  the  petition  as  the  next  friend  of 
William  W.  Paca,  lunatic,  who  is  an  uncle  of  the  peti- 
tioner, and  who  was  adjudicated  an  incompetent  by 
that  court  in  May,  1873,  and,  as  such  nephew,  he  and 
his  brother  and  two  sisters  are  the  nearest  relations  and 
the  prospective  next  of  kin  and  heirs  at  law  of  said 
William  W.  Paca,  who  is  now  confined  at  Spring 
Grove,  Maryland,  is  of  advanced  age,  being  in  about 
his  eightieth  year,  is  hopelessly  insane,  and  petitioner 
is  advised  that  it  is  not  probable  that  said  lunatic  will 
ever  recover  his  reason  or  be  competent  to  administer 
his  estate;  that  he  has  never  executed  a  will,  and  at 
his  death  the  petitioner  and  his  brother  and  sisters 
will  receive  the  entire  estate  of  William  W.  Paca. 

2.  That  on  the  6th  of  February,  1921,  William  B. 
Paca,  son  of  John  P.  Paca,  deceased,  and  the  nephew 
of  said  lunatic,  died,  and  after  his  death  a  paper  writ- 
ing purporting  to  be  his  last  will  and  testament  was 
offered  for  probate  in  the  Orphans'  Court  of  Queen 
Anne's  County,  a  duly  certified  copy  of  which  is  filed 
with  the  petition ;  that  by  said  paper  writing  an  estate 
amounting  approximately  to  seventy-five  thousand 
dollars  is  attempted  to  be  devised  and  bequeathed  to 
strangers  of  the  blood  of  William  B.  Paca ;  that  at  the 
time  of  the  execution  of  the  paper  writing  the  alleged 
testator  was  of  unsound  mind  and  incompetent  to  exe- 
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cute  a  valid  will  or  testament,  as  will  appear  by  the 
certificates  of  two  physicians  filed  therewith;  that  the 
said  paper  writing  should  be  declared  void  and  of  no 
effect,  the  said  William  B.  Paca  having  in  fact  died 
intestate,  and  his  estate  should  be  distributed  to  Wil- 
liam W.  Paca,  lunatic,  solely,  he  being  the  only  sur- 
viving brother  of  the  late  John  P.  Paca,  deceased,  the 
father  of  William  B.  Paca,  and  as  the  uncle  of  said 
William  B.  Paca  is  his  sole  next  of  kin  and  heir  at 
law. 

3.  That  by  the  alleged  will  one  thousand  dollars 
was  bequeathed  to  Madison  Brown,  who  is  also  named 
as  one  of  the  execfutors  of  said  will ;  that  said  Madison 
Brown  is  likewise  the  committee  of  William  W.  Paca, 
lunatic,  having  qualified  on  or  about  the  26th  of  May, 
1906;  that  he  has  been  requested  by  the  petitioner, 
through  his  solicitor,  as  the  committee  of  William 
W.  Paca,  to  proceed  to  file  the  caveat  against  the  pro- 
bate of  the  alleged  paper  writing,  but  has  refused  to 
do  so,  and  advises  petitioner  that  he  purposes  to  assist 
in  having  said  paper  writing  declared  the  last  will 
and  testament  of  William  B.  Paca,  and  its  provisions 
executed ;  that  it  is  apparent  that  owing  to  the  position 
and  diverse  representative  characters  of  said  Brown, 
and  the  conflicting  interests  he  might  represent,  he,  as 
the  existing  committee  of  William  W.  Paca,  lunatic, 
is  not  a  proper  party  to  institute  and  conduct  caveat 
proceedings  against  the  alleged  last  will  and  testa- 
ment of  William  B.  Paca. 

4.  That  it  is  to  the  interest  of  the  estate  of  Wil- 
liam W.  Paca,  lunatic,  that  a  caveat  be  filed  in  his 
behalf  against  the  alleged  will  of  Wiliam  B.  Paca,  so 
that  its  validity  vel  non  may  be  determined  in  behalf 
of  William  W.  Paca,  lunatic,  upon  an  issue  or  issues 
sent  to  a  jury,  who  should  decide  whether  the  said 
William  B.  Paca  was  of  unsound  mind  and  incompe- 
tent to  execute  a  valid  deed  or  contract,  etc.;  that 
your  petitioner  is  advised  that  not  only  on  accoimt 
of  his  interest  in  the  estate  of  William  W.   Paca, 
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lunatic,  as  one  of  his  nearest  relations,  etc.,  but  like- 
wise because  of  his  interest  in  the  welfare  of  said 
lunatic,  it  is  proper  for  him  to  apply  to  this  court  as 
his  next  friend  for  the  appointment  of  an  ancillary 
committee  or  guardian  ad  litem  of  the  estate  of  the 
said  William  W.  Paca,  lunatic,  so  that  some  proper 
person  shall  be  given  authority  to  institute  caveat 
proceedings  in  the  orphans'  court. 

5.  '^our  petitioner,  therefore,  shows  that  it  is 
proper  to  apply  to  this  court  to  appoint  a  committee 
or  guardian  ad  litem  of  the  person  and  estate  of  Wil- 
liam W.  Paca,  lunatic,  properly  authorized,  ancillary 
to  and  independent  of  the  conmiittee  of  the  estate  of 
said  lunatic  now  in  existence,  and  if  necessary  for  the 
purpose  of  this  proceeding,  temporarily  to  remove  the 
present  committee,  and  that  said  committee  or  guar- 
dian ad  litem  so  to  be  appointed  shall  have  author- 
ity to  caveat  the  alleged  last  will  and  testament  of 
William  B.  Paca,  deceased,  in  the  Orphans'  Court  of 
Queen  Anne's  County,  Maryland." 

That  petition,  together  with  the  exhibits,  was  filed  in  the 
lunacy  case  in  Queen  Anne's  County,  in  which  a  trustee  was 
appointed  in  1873  and  in  1905  Madison  Brown  was  appointed 
trustee  of  the  estate  and  committee  of  the  person  of  William 
W.  Paca,  lunatic,  in  the  place  of  Joseph  Rasin,  deceased.  A 
decree  was  passed  by  the  lower  court  dismissing  the  petition 
and  amended  petition,  and  denying  the  prayer  for  relief 
therein.  The  record  only  contains  one  petition  and  there  is 
no  amended  petition  in  it. 

There  is  no  formal  prayer  in  the  petition,  unless  para- 
graph 5,  above  quoted,  may  be  so  considered.  There  is  no 
prayer  for  process  against  Madison  Brown,  trustee  and  com- 
mittee, and  there  is  nothing  in  the  record  to  show  that  he 
had  any  notice  of  the  proceeding.  Whatever  the  powers  of 
a  court  of  equity,  which  has  appointed  a  conmiittee,  may  be 
over  him,  it  certainly  would  be  bad  practice  for  the  eouii:  to 
grant  such  relief  as  is  impliedly  asked  for,  without  giving 
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him  notice  of  the  proceedings  and  an  opportunity  to  answer, 
if  he  desires  to  do  so.  We  understand  that  the  judges  in  the 
lower  court  were  not  satisfied  that  they  had  power  to  act,  and 
we  are  requested  to  express  our  views  as  to  what  the  correct 
practice  is,  under  such  circumstances  as  are  shown  by  the 
petition  and  exhibits. 

We  are  not  aware  of  any  direct  decision  in  this  State  as  to 
the  proper  method  to  pursue  when  it  is  allied  that  the  com- 
mittee of  a  lunatic  is  interested  in  a  bequest  to  him,  and  is 
also  one  of  the  executors,  in  a  will  made  by  one  who  is  alleged 
to  have  been  incompetent  to  make  it,  and  that  it  is  to  the 
interest  of  the  lunatic  to  have  its  validity  vel  non  determined. 
With  the  petition  there  were  filed  affidavits  of  two  physicians, 
who  swore  that  they  knew  the  testator  intimately  for  many 
yeai'S,  and  that  he  was  not  in  their  opinion  of  sound  and 
disposing  mind  and  capable  of  making  a  valid  deed  or  con- 
tract The  facts  alleged  in  the  petition  and  exhibits  are  of  a 
character  which  would  seem  to  demand  of  a  court  having 
jurisdiction  and  control  over  a  lunatic's  person  and  estate  to 
take  some  action  to  have  the  facts  passed  upon.  If  it  be  true 
that  William  W.  Paca  is  the  only  heir  and  next  of  kin  of  Wil- 
liam B.Paca,  no  one  else  could  caveat  the  will,  and  if  the 
facts  allied  are  sustained  in  a  caveat  proceeding,  it  will  very 
materially  add  to  the  lunatic's  estate.  It  may  be  that  his 
heirs  and  next  of  kin  in  reality  have  more  interest  in  the 
result  than  he  has,  for  if  he  has  ample  means  now  for  his 
comfort  and  support,  and  will  never  recover  so  as  to  will  his 
estate,  they  are  the  parties  who  will  actually  profit  if  the  will 
IS  set  aside,  but  while  they  have  no  legal  interest  in  his  estate 
during  his  life,  that  ought  not  to  prevent  the  court  from  tak- 
ing such  steps  as  are  necessary  to  have  the  question  deter- 
mined. It  is  manifest  that  Mr.  Brown  would  not  be  the 
proper  person  to  conduct  a  caveat,  as  without  reflecting  on 
his  integrity  in  any  way,  the  law  would  not  permit  him  to 
be  the  sole  representative  of  the  lunatic  in  litigation  which 
he  was  interested  in  defeating. 
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The  question  is,  then,  what  can  be  done  ?  In  Haimlton  v. 
Trdber,  78  Md.  26,  Judge  McSheery  referred  in  his  cleai- 
and  interesting  way  to  the  powers  of  courts  of  chancerr  over 
the  persons  and  estates  of  lunatics."  There  was  then  before 
the  court  the  sale  of  real  estate  of  a  non  compos  mentis  at  the 
instance  of  a  niece  who  had  no  l^al  interest  in  the  property, 
but  claimed  to  be  acting  solely  for  the  allied  purpose  of  sub- 
serving the  interests  of  the  owner.  After  saying  that  a  de- 
murrer to  the  bill  would  have  been  successful,  Juix^k  Mc- 
Sheriiy  said:  "Of  course,  we  must  be  understood  as  deal- 
ing with  the  bill  before  us,  and  not  with  a  totally  different 
or  dissimilar  case,  like,  for  instance,  that  of  Oivings'  Case, 
1  Bland,  294,  where  the  interposition  of  the  court  i?  asked 
on  behalf  of  a  non  compos  mentis  for  the  proteation,  and  not 
for  the  sale,  of  the  latter's  property." 

Section  114  of  article  16  of  the  Code  is  as  follows: 
"The  court  shall  have  full  power  and  authority, 
in  all  cases,  to  superintend  and  direct  the  affairs  of 
persons  non  compos  mentu.  both  as  to  the  care  of 
their  persons  and  the  management  of  their  estates, 
and  may  appoint  a  committee,  or  a  trustee  or  trustees, 
for  such  persons,  and  may  make  such  orders  and  de- 
crees respecting  their  persons  and  estates  as  to  the 
court  may  seem  proper." 

In  Eidledge  v.  Btiiledge,  118  Md.  556,  in  speaking  of  that 
section,  we  said :  '^But  while  the  language  of  that  section  is 
broad  and  was  intended  to  confer  lajrge  powers  on  courts  of 
equity,  subsequent  sections  of  that  article  prescribe  what  is 
necessary  to  be  done  before  the  property  of  such  persons  can 
be  sold  or  disposed  of."  While  the  subsequent  sections  must 
he  complied  with,  if  proceedings  are  taken  in  reference  to  the 
subjects  referred  to  in  them,  they  do  not  apply  to  the  qiiestion 
now  being  considered,  and  we  are  concerned  in  the  protection 
of  the  lunatic  in  regard  to  property  claimed  to  be  his  by 
reason  of  the  allied  invalidity  of  the  will. 

What  is  now  Rule  9,  of  the  General  Equity  Rules  adopted 
by  this  Court,  provides  that  "all  infants  and  other  persons 
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under  any  disability  to  sue  may  aiue  by  their  guardian  or 
committee,  if  any,  or  by  their  prochein  ami;  subject,  how- 
ever, to  such  orders  as  the  court  or  judge  thereof  may  direct 
for  the  protection  of  infants  and  other  persons" — then  going 
on  to  require  written  authority  to  the  solicitor  for  the  use  of 
the  name  of  the  next  friend.  That  is  one  of  the  rules  adopted 
imder  the  provisions  of  section  18  of  article  IV  of  the  State 
Constitution,  which  provided  that  "all  rules  and  regulations 
hereby  directed  to  be  made  shall,  when  made,  have  the  force 
of  law  until  rescinded,  changed  or  modified  by  the  said 
judges,  or  the  General  Assembly."  It  is  in  the  precise  lan- 
guage of  what  was  formerly  Rule  10,  afterwards  adopted  in 
the  Code  of  1888  as  section  125  of  article  16,  and  has  been 
continuously  in  force  since  the  rules  were  adopted  under  the 
above  provision  of  the  Constitution  in  1883. 

That  rule  undoubtedly  applies  to  suits  by  persons  non  com- 
pos mentis,  as  they  are  persons  under  disability  to  sue  {Mil- 
lers  Equity  Proc,  sec.  13)  and  it  in  terms  includes  a  case 
where  there  is  a  committee,  the  right  to  sue  being  in  the 
alternative — to  sue  by  his  conmiittee  or  by  his  next  friend. 
One  of  the  principal  objects  of  permitting  suits  in  the  alter- 
native, where  there  is  a  committee,  was  doubtless  to  provide 
for  just  such  a  case  as  this,  where  the  conmiittee's  personal 
interest  is  in  conflict  with  that  of  the  lunatic,  or  for  some 
reason  he  ought  not  to  be  permitted  to  control  the  suit. 

As  in  this  case  there  was  a  committee,  appointed  by  the 
Circuit  Court  of  Queen  Anne's  County,  the  orderly  and 
l>roper  practice  to  pursue  is  undoubtedly  to  apply  to  that 
court  for  its  approval  of  a  suit  by  a  next  friend — especially 
as  the  rule  referred  to  makes  the  right  to  sue  subject  to  the 
orders  of  the  court.  Although  it  is  said  in  Alexander's  Chan- 
eery  Practice,  238,  that  "the  committee  holds  his  office  at 
the  pleasure  of  the  court,  and  is  removable  at  its  discretion," 
in  a  i)roceeding  such  as  this  the  committee  should  be  made  a 
party  to  the  petition,  if  he  is  still  within  the  jurisdiction  of 
the  court,  and  at  least  ordinarily  the  court  should  give  him 
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the  opportunity  to  answer  the  petition  and  be  heard,  as  other- 
wise there  may  be  confusion  and  injury  done  a  lunatic,  or 
his  estate,  or  his  name  be  used  in  proceedings  for  the  benefit 
of  others,  and  not  for  his  own  benefit,  if  the  court  is  not  fully 
informed  as  to  the  facts  and  circumstances. 

Although  we  are  satisfied  that  the  above  rule  authorizes 
suits  in  this  State  by  lunatics  through  their  next  friends, 
under  proper  circumstances,  it  will  not  be  out  of  place  to  re- 
fer to  some  authorities.  In  10  Encyc.  PL  d-  Pr.,  1224,  it  is 
said :  "Where  a  person  of  unsoimd  mind  has  not  been  so  ad- 
judged, or  there  has  been  no  guardian  or  committee  ap- 
pointed for  him,  the  suit  is  to  be  brought  in  the  name  of  the 
incompetent  by  some  responsible  party  as  his  ne:si  friend," 
and  on  page  1225  it  is  said :  "Another  case  where  the  lunatic 
may  sue  by  a  next  friend  is  where,  although  he  has  a  com- 
mittee, the  interests  of  the  two  are  adverse.  Sometimes,  in 
such  case,  the  suit  may  be  brought  by  the  attorney  general 
or  the  officer  representing  the  state  for  the  time  being."  Nor- 
com  V.  Rogers,  16  N.  J.  Eq.  484,  and  Bird  v.  Bird,  21  Gratt. 
(Va.)  712,  are  cited  in  the  notes.  In  14  R.  C,  L,  612,  in 
section  63  of  the  article  on  insanity,  it  is  said :  "Even  after 
a  guardian  has  been  appointed  for  an  insane  person,  if  the 
interests  of  the  guardian  clash  with  those  of  the  insane  per- 
son, mo9t  of  the  authorities  hold  that  a. next  friend  may  prose- 
cute the  action,  though  some  declare  that  a  special  guardian 
should  be  appointed  to  conduct  the  suit.'^  In  22  Cyc.  1231, 
it  was  said  that  "where  a  general  guardian  or  committee  has 
been  appointed  for  an  insane  person,  an  action  on  behalf  of 
or  against  such  person  should  be  brought  or  defended  by  such 
guardian  or  committee  and  cannot  be  prosecuted  or  defended 
by  his  next  friend  or  guardian  ad  litem,  except  where  the 
appointment  of  a  special  guardian,  guardian  ad  litem  or  next 
friend  for  thai  purpose  i^  permitted  by  statute;  and  except 
where  th^  interests  of  the  general  guardian  or  committee  are 
adverse  to  those  of  his  ward,  the  guardian  fails  to  act,  or  the 
insane  person  is  a  non-resident"  (italics  ours).     In  the  note 
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to  the  first  exception,  cases  from  California,  Illinois,  Minne- 
sota and  Wisconsin  are  cited,  and  in  the  one  to  the  second 
exception  there  are  cited  Isle  v.  Cranby,  199  111.  39,  64  N. 
E.  1065,  64  L.  E.  A.  513;  Caies  v.  Woodson,  2  Dana  (Ky.) 
452;  Hewitt's  Case,  3  Bland,  184;  Norcom  v.  Rogers,  1& 
X.  J.  Eq.  484;  Einton  v.  Hinton,  81  Va.  588;  Bird  v.  Bird, 
21  Gratt.  712,  and  Marx  v.  Rowlands,  59  Wis.  110,  17  K 
W.  687.  The  last  was  a  will  case  and  quite  similar  to  this 
one.  Hewiffs  Case,  cited  in  that  note,  held  that,  where  it 
appeared  that  the  lunatic's  conmiittee  is  interested  in  the  sub- 
ject in  controversy,  it  becomes  necessary  to  appoint  a  disin- 
terested, capable  person  as  his  guardian,  to  answer  for  him. 
That  was  where  the  lunatic  was  a  defendant.  In  14  Encyc. 
PI  &  Pr.,  997,  it  is  said:  "There  is  but  little  substantial 
difference  between  the  office  of  next  friend  and  that  of  a  guar- 
dian ad  litem.  The  chief  distinction  is  that  the  former  term 
is  usually  applied  to  one  who  appears  on  behalf  of  a  plaintiff, 
while  the  corresponding  representative  of  a  defendant  is  usu- 
ally denominated  a  guardian  ad  litem.  But  this  distinction 
is  not  universal,  and  by  the  practice  and  statutes  of  some- 
states,  a  plaintiff  under  disability  must  be  represented  by  a 
«:uardian  ad  litem.  There  is  substantially  no  difference  be-^ 
f«^een  such  a  guardian  ad  litem  and  a  next  friend." 

Without  referring  to  other  authorities  or  discussing  the 
subject  further,  we  will  remand  this  cause  without  affirming^ 
or  reversing  the  decree,  so  that  the  petition  can  be  amended 
by  a  prayer  for  process  or  order  against  the  committee  for  his 
appearance,  and  for  such  further  proceedings  as  may  be  in 
accordance  with  this  opinion. 

Cause  remanded  tcithout  affirming  or  revers- 
ing the  decree  under  provisions  of  section 
38  o/  article  5  of  the  Code. 
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Specific  Performance — Lack  of  Mutuality — Tenancy  by 
Entireties. 

Where  husband  and  wife  hold  land  by  the  entireties,  a  con- 
tract for  the  sale  thereof,  signed  bj  the  wife  alone,  is  not 
enforcible  against  the  husband.  p.  55 

The  courts  will  not  specifically  enforce  a  contract  which  is 
lacking  in  mutuality  of  obligation,  such  as  a  contract  of  sale 
which  is  not  binding  on  both  plaintiflF  and  defendants.  p.  57 

Decided  January  11th,  1922. 

Appeal  from  tlie  Circuit  Couit  Xo.  2  of  Baltimore  City 
(Stump,  J.). 

Bill  by  J.  Frank  Fox  against  Marv-  Fraebel,  A.  Edward 
Fraebel,  her  husband,  and  the  Bradford  Loan  and  Savings 
Association.  From  a  decree  dismissing  the  bill,  plaintiff 
ai>peals.     Affirmed. 

The  cause  was  argued  before  Boyd,  C.  J.,  Beiscoe, 
Frxer,  Sto(  KBRiTXiK,  and  OrprTT,  JJ. 

J.  Calnn  Carney,  with  whom  were  C.  Milton  DicWrson 
and  DiHerson  cf  Xice  on  the  brief,  for  the  appellant. 

George  Arnold  Frirl\  with  whom  were  WSliam  T.  Xorris 
and  F.  F,  Denhard  on  the  brief,  for  tJie  appellees. 

BiMscoK,  J.,  delivereil  the  opinion  of  the  Court. 
On  thr  ISth  day  of  Si^ptemWr,  10 IS,  the  Bradford  Loan 
and  Savings  AssmMation  of  Baltimore  City,  one  of  the  de- 
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fendante  in  this  case,  agreed  in  writing  to  sell  to  one  Joseph 
^r.  Green  a  certain  lot  of  ground,  with  the  improvements 
thereon,  situate  on  the  southwest  comer  of  Twelfth  and  Fleet 
Streets,  Baltimore  City,  and  known  as  600  South  Twelfth 
Street,  for  the  sum  of  eighteen  hundred  and  twenty  dollars, 
subject  to  an  annual  ground  rent  of  fifty  dollars. 

The  contract  of  sale  is  set  out  in  the  record,  and  it  recites 
that  the  purchase  price  was  to  be  paid  in  weekly  installments, 
as  stated  therein,  and  it  stipulated,  upon  payment  of  the  bal-^ 
ance  due,  it  would  execute  to  the  purchaser  at  his  costs  and 
expense  a  deed  for  said  property,  subject  to  the  ground  rent 
mentioned  therein.  There  were  other  covenants  and  stipula- 
tions, set  out  in  the  contract  of  sale,  which  will  fully  appear 
from  the  contract  itself,  but  need  not  be  further  stated  here. 
On  the  18th  day  of  December,  1918,  Joseph  M.  Green 
assigned  and  transferred  to  two  of  the  defendants,  A.  Edward 
Fraebel  and  Maria  Fraebel  his  wife,  as  tenants  by  the  entire- 
ties, all  of  his  right,  title  and  interest  in  the  alleged  lease, 
and  to  the  property  mentioned  therein,  as  follows : 

"For  value  received,  I  hereby  transfer,  assign  and 
set  over  unto  Edward  Fraebel  and  Maria  Fraebel, 
his  wife,  as  tenants  by  the  entireties,  all  my  right, 
title,  and  interest  in  and  to  the  within  agreement  and 
the  property  mentioned  therein.  The  said  Edward 
Fraebel  and  wife  on  their  part  hereby  accepting  this 
agreement  with  all  its  clauses,  conditions  and  cove- 
nants. 

"As  witness  the  hands  and  seals  this  12th 
day  of  December,  1918,  of  the  par- 
ties hereto. 

"Joseph  M.  Green.  (Seal) 
"Edward  Fraebel.  (Seal) 
"Mary  Fraebel.  (Seal) 

Test: 

"Edna  V.  Schaeffer." 

On  June  16th,  1019,  Mrs.  Mar^-  Fraebel,  alone,  executed  a 
two  year  lease  of  this  property  to  William  E.  Jarrell,  with 
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the  option  of  purchasing  the  property  for  the  sum  of  twenty- 
three  hundred  dollars.  The  lease  in  question  is  as  follows : 
"This  Agreement  Witnesseth,  That  Mary  Travel 
doth  hereby  agree  to  lease  to  William  E.  Jarrell  prop- 
erty Xumber  600  S.  Twelfth  Street,  in  Baltimore  City, 
Maryland,  at  a  rental  of  thirty  dollars  ($30.00)  per 
month,  beginning  from  March  10th,  1919,  for  a  term 
of  two  years,  with  the  privilege  of  subleasing  said 
property  by  William  E.  Jarrell,  and  also  the  option 
of  purchasing  said  premises  for  the  sum  of  twenty- 
three  hundred  dollars. 

"Witness  our  hands  and  seals  this  six- 
teenth day  of  June,  1919. 

"Mary  Farebel.  (Seal) 

"W.  E.  Jarrell.  (Seal) 

"Test : 

"Emil  E.  Denhard." 

William  E.  Jarrell,  one  of  the  parties  to  the  lease,  died 
on  the  19th  of  October,  1919,  and  on  the  24th  of  February, 
1921,  letters  of  administration  on  his  estate  were  granted  to 
his  widow,  Stella  E.  Jarrell,  by  the  Orphans'  Court  of  Balti- 
more City.  Subsequently,  she  procured  an  order  of  the 
orphans'  court  directing  the  sale  of  the  alleged  lease  and 
option,  and  sold  the  same  to  the  plaintiff,  J.  Frank  Fox,  for 
the  sum  of  two  hundred  dollars.  This  sale,  it  appears,  was 
reported  to  and  ratified  by  the  orj)hans'  court,  and  the  admin- 
istratrix thereafter  made  the  following  transfer  and  assign- 
ment on  the  lease  and  option  to  J.  Frank  Fox : 

"For  value  received,  I  hereby  assign  and  transfer 
the  above  agreement  and  option  to  J.  Frank  Fox. 
"Witness  my  hand  and  seal. 

"Mrs.  Stella  Jarrell,     (Seal) 
"Administratrix  of  William  E.  Jarrell,  deceased." 

On  ^Farch  5th,  1921,  the  appellant  notified  the  three  appel- 
lees, by  letter,  that  he  had  purchased  the  lease  and  option  and 
had  elected  to  exeix?iso  the  option  to  purchase  the  property. 
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contained  therein.     The  letter  is  sot  out  in  the  record  and  is 
as  follows: 

"March  5th,  1921. 
"Mrs.  Mary  Fraebel  and  Mr.  A.  Edward  Fraebel,  her 
husband,  Bradford  Building  and  Loan  Associa- 
tion. 
"I  beg  to  notify  you  that  I  have  purchased  from 
Mrs.  Stella  C.  Jarrell,  Administratrix  of  the  estate 
of  William  E.  Jarrell,  the  lease  of  and  option  to 
purchase  the  property  No.  600  South  Twelfth  Street, 
Baltimore,  Md.  T  beg  to  notify  you  that  I  do  hereby 
exercise  the  option  to  purchase  said  property  con- 
tained in  the  agreement  entered  into  with  the  late 
William.  E.  Jarrell  on  June  16th,  1919.  I  am  ready 
now  to  pay  for  said  property  in  accordance  with  said 
agreement,  and  would  be  glad  if  you  will  let  me 
know  when  you  will  be  ready  to  execute  a  deed  to  me 
for  the  same. 

"This  letter  is  a  notice  to  you  of  my  election  to 
exercise  the  option  contained  in  said  agreement. 

"Kindly  let  me  know  not  later  than  next  Wednes- 
day, March  9th,  1921,  what  time  will  be  conveuient 
to  you  to  consummate  the  matter. 

"J.  Frank  Fox." 

The  defendants  declined  to  convey  the  property  to  the  a]>- 
pellant  and,  upon  this  refusal,  the  pending  bill  was  filed  to 
specifically  enforce  the  lease  and  the  option  to  purchase  the 
property  in  question,  and  for  a  decree  to  compel  the  defend- 
ants to  execute  a  proper  deed  for  the  property  to  the  plaintiff, 
upon  the  payment  of  the  purchase  money. 

The  bill  also  asked  that  pending  the  determination  of  the 
suit,  the  defendants  and  each  of  them,  be  restrained  and  en- 
joined from  selling,  or  in  any  way  disposing  of  the  property, 
described  in  the  lease. 

The  defendants  answered  the  bill  and  by  their  answer 
denied  the  right  of  the  plaintiff  to  relief  imder  his  bill,  and 
alleged  that  the  averment  of  fact  was  entirely  insufficient  to 
afford  relief  by  specific  performance,  as  sought  by  the  bill. 
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The  case  was  teard  upon  bill,  answers  and  proofs,  and 
fi-om  a  decree,  dismissing  the  bill  without  prejudice  to  any 
rights  at  law  that  the  plaintiff  may  have,  this  appeal  has 
been  taken. 

The  law  of  specific  performance  is  well  settled  in  this  State 
and  elsewhere,  and  it  is  only  necessary  in  this  opinion  to 
refer  to  a  few  of  the  adjudicated  cases.  25  Ruling  Case  Law, 
203 ;  Stoddert  v.  Tuch,  5  Md.  18 ;  Kraft  v.  Egan,  78  Md.  36 ; 
Hermeke  v.  Cooke,  135  Md.  417. 

In  Homer  v.  Woodland,  88  Md.  512,  this  Court  said: 
^^The  contract  sought  to  be  enforced  must  be  certain  and 
definite  in  all  of  its  provisions,  and  fair  and  mutual  in  its 
terms,  and  must  be  so  clearly  proven  as  to  satisfy  the  Court 
that  it  constitutes  the  actual  agreement  between  the  parties. 
If  any  of  these  ingredients  are  wanting  tlie  specific  perform- 
ance will  not  be  decreed." 

In  the  present  case,  it  will  be  seen  that  neither  the  alleged 
written  contract,  nor  the  contract  and  testimony  taken  to- 
gether, present  a  proper  case  for  relief  by  specific  perform- 
ance. 

The  contract  or  agreement  to  lease  between  Jilrs.  Marv* 
Fraebel  and  Wm.  E.  Jarrell,  dated  the  16th  of  June,  1010, 
and  containing  the  option  to  purchase  the  property,  for  the 
sum  of  twenty-three  hundred  doUai-s,  was  only  signed  by  ill's. 
Fraebel  and  not  by  her  husband,  Mr.  Fraebel.  The  property 
had  been  assigned  and  transferred  to  them  by  Green,  as  ten- 
ants by  the  entireties,  and  the  wife  could  not  alone  have 
effectually  contracted  to  lease  and  to  sell  the  property  to 
which  they  held  title  as  tenants  by  the  entiretiea  Hartman 
v.  Thompson,  104  Md.  408;  Ahrams  v.  Eckerwode,  136  Md. 
248;  MUbum  v.  Michel,  137  Md.  415. 

An  examination  of  the  evidence  shows  that  Mr.  Fraebel, 
the  husband,  never  agreed  to  sign  the  lease  or  contract  of 
sale,  and  never  authorized  his  wife,  as  his  agent^  to  enter 
into  an  agreement,  "to  agree  to  lease''  or  to  agree  to  sell  the 
property.  His  testimony  in  this  respect,  and  to  this  effect, 
18  supported  by  that  of  his  wife,  Mary  Fraebel.    The  paper, 
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in  fact,  was  not  signed  by  the  husband,  and  was  not  properly 
executed  to  be  specifically  enforced.  Jordan  v.  Reynolds,  105 
Md.  296;  Vinton  v.  Beamer,  55  Mich.  561 ;  Dixon  v.  Dixon, 
92Md.  442. 

The  Orphans'  Court  of  Baltimore  City  had  no  authority  or 
power  to  direct  the  administratrix  of  Wm.  E.  Jairell,  de- 
ceased, to  assign  and  transfer  the  lease  and  option  of  the  16th 
of  June,  1919,  to  the  plaintiff,'  so^as  to  affect  or  defeat  the 
right,  title  and  interest  of  the  defendant  A.  Edward  Fraebel 
to  the  property  in  question. 

The  proof  also  fails  to  show  a  contract  of  sale  that  is  bind- 
ing upon  both  plaintiff  and  defendants,  and  the  authorities 
are  clear  that  the  courts  wiU  not  specifically  execute  a  con- 
tract which  is  lacking  in  mutuality  of  obligation.  Duvall  v. 
Myers,  2  Md.  Ch.  402;  WeUy  v.  Jacobs,  171  111.  624;  Mil- 
bum  V.  Michel,  137  Md.  415. 

As  was  said  by  this  Court  in  Abrams  v.  Eckenrode,  136 
Md.  249:  "In  view  of  the  conditions  existing  in  this  case, 
it  is  evident  that  the  right  of  the  plaintiff  to  a  decree  for 
specific  performance  is  not  sufficiently  clear,  and  that  the 
diflSculties  in  the  way  of  such  relief  are  too  serious  to  permit 
lis  to  reach  any  other  conclusion  than  that  the  decree  dis- 
missing the  bill  of  complaint  should  be  afl&rmed." 

For  the  reasons  stated,  the  decree  of  the  Circuit  Court 
Xo.  2  of  Baltimore  City,  dated  the  20th  day  of  May,  1921, 
dismissing  the  plaintiff's  bill  in  this  case,  will  be  affirmed,  but 
without  prejudice  to  any  rights  at  law  that  the  plaintiff  may 
hava 

Decree  affirmed,  with  costs  to  the  appellee. 
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JOHN  H.  MILLER. 

Divorce — Aban  don  m  en  t — A  dultery. 

Evidence  as  to  the  wife's  habits  of  intoxication  held  to  pre- 
clude her  from  asserting  the  husband's  abandonment  of  her  as  a 
ground  of  divorce.  pp.  64,  6r> 

That  one  was  under  the  influence  of  liquor  at  the  time  of 
commission  bv  her  of  adultery  is  no  defense  to  a  bill  for  divorce 
on  that  ground.  p.  66 

Decided  January  11th,  1922, 

Appeal  from  the  Circuit  Court  of  Baltimore  City  (Heuis- 
LER,  J.). 

Bill  by  Sarah  V.  Miller  against  John  H.  Miller  and  others. 
Erom  a  decree  dismissing  the  original  bill  and  granting  +he 
prayer  of  the  cross-bill,  plaintiff  appeals.    Affirmed. 

The  cause  was  argued  before  Boyd,  C.  J.,  Bbisgoe, 
Thomas,  Pattison,  ITrxer,  Stookbbidge,  and  Offutt,  JJ. 

Moses  W,  Rosenfeld,  with  whom  was  Harry  B.  Wolf  on 
the  brief,  for  the  appellant. 

Harry  L,  Denny  and  W.  H,  Surratt,  for  the  appellee. 

Thomas,  J.,  delivered  the  opinion  of  the  Court. 

On  the  2nd  of  September,  1920,  the  appellant  filed  a  bill 
of  complaint  in  the  Circuit  Court  of  Baltimore  City  ally- 
ing that  she  and  the  defendant,  John  H.  Miller,  were  mar- 
ried in  December,  1902,  and  lived  together  until  August 
22nd,  1919;  that  they  had  one  child,  Frederick  Menges 
Miller,  about  thirteen  years  of  age ;  that  notwithstanding  her 
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conduct  towards  the  defendant  had  always  ^Tjeen  kind,  affec- 
tionate, chaste  and  above  reproach,"  he,  "without  any  just 
cause  or  reason,"  abandoned  and  deserted  her;  that 
about  the  23rd  of  December,  1919,  the  defendant  left  Balti- 
more City  and  went  to  Reno,  in  Washoe  County,  in  the  State 
of  Nevada,  for  the  purpose  of  securing  a  divorce  from  her, 
and  had  filed  a  bill  for  divorce  in  said  county  and  state  charg- 
ing her  with  cruelty,  believing  that  the  appellant  would  not, 
because  of  the  expense,  be  able  to  defend  the  suit;  that  the 
appellant  had  taken  steps  to  defend  the  suit,  and  intended  to 
contest  the  same.  After  further  alleging  that  the  defendant 
was  a  non-resident  of  the  State  of  Maryland ;  that  the  prop- 
erty in  which  they  had  lived  on  Park  Heights  Avenue,  in 
Baltimore  City,  and  in  which  she  was  still  living,  stood  in  the 
name  of  the  defendant ;  that  he  owned  about  one-half  of  the 
stock  of  the  Miller  Brothers  Restaurant,  Incorporated,  which 
owned  the  property  and  was  engaged  in  the  restaurant  busi- 
ness at  117  West  Fayette  Street;  the  bill  prayed  for  a 
<livorce  a  mensa  et  thoro,  for  the  custody  of  the  son,  for  ali- 
mony and  counsel  fees,  for  an  injunction  restraining  the  de- 
fendant from  conveying  the  property  on  Park  Heights  Ave- 
nue, and  restraining  said  corporation  and  John  H.  Miller, 
Frederick  W.  Miller  and  Thomas  B.  Harper,  the  stockholders 
thereof,  from  transferring  any  of  the  stock  belonging  to  the 
defendant  or  paying  to  him  any  money  due  him,  and  for  the 
appointment  of  a  trustee  to  sell  said  stock  and  collect  said 
money,  etc.,  and  for  general  relief.  An  order  was  passed  ap- 
pointing a  trustee  and  restraining  the  defendants  as  prayed 
in  the  bill. 

On  the  29th  of  September,  1920,  the  defendant  answered 
the  bill,  denying  that  the  plaintiff's  conduct  towards  him  had 
been  as  averred  in  her  bill,  and  alleging  that  she,  on  or  about 
the  22nd  of  August,  1919,  abandoned  and  deserted  him  "in 
that  by  her  vicious  and  depraved  conduct,  and  by  her  con- 
stant exhibitions  of  brutal  temper  and  cruel  and  inhuman 
treatment"  of  him,  he  was  compelled  to  live  apart  from  her : 
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tbat  he  instituted  divorce  proceedings  against  her  in  Nevada, 
and  that  his  purpose  in  seeing  the  jurisdiction  of  the  courts 
of  that  state  was  to  save,  as  far  as  possible,  his  infant  son 
from  the  disgrace  of  the  disclosures  necessary  in  a  divorce 
proceeding  in  the  State  of  Maryland ;  that  at  the  time  of  the 
filing  of  the  bill  in  this  case  he  was  a  resident  of  the  State 
of  Nevada,  but  that  at  the  time  of  filing  his  answer  he  was  a 
resident  of  Maryland  and  of  the  City  of  Baltimore ;  that  for 
a  period  of  eight  or  ten  years  prior  to  the  filing  of  the  bill  the 
plaintiff  "indulged  in  vicious  and  immoral  practices";  that 
she  "became  confirmed,  particularly  in  her  drinking  habits" : 
that  she  "entertained,  received  and  associated  with  company, 
which  were  not  fit  for  the  wife  of"  the  defendant,  and  that 
many  of  "the  indulgences  he  offered  her'^  were  efforts  on  his 
part  to  wean  her  away  from  "vicious  associates  and  to  re- 
strain her  habits,  in  all  of  which"  his  efforts  were  fruitless. 

On  the  11th  of  October,  1920,  the  defendant  filed  a  cross- 
bill against  the  plaintiff,  in  which  he  alleged  that  she  had, 
prior  to  the  filing  of  the  cross-bill,  committed  the  crime  of 
adultery  "with  divers  lewd  and  abandoned  men,"  whose 
names  at  that  time  were  unknown  to  him,  and  praying  for  the 
ciistody  of  his  child,  and  for  a  divorce  a  vinculo  matrimonii 
from  her.  The  cross-bill  was  answered  by  the  defendant, 
therein  denying  the  alleged  adultery,  etc. 

The  trial  of  the  case  in  the  court  below  consumed  more 
than  eight  days,  and  the  evidence  covers  about  six  hundred 
pages  of  the  printed  record.  The  learned  chancellor,  who 
hoard  the  evidence,  and  who  had  an  opportunity  to  observe 
the  conduct  of  the  witnesses  on  the  witness  stand,  after  argu- 
ment of  counsel,  and  a  full  review  of  the  testimony  in  the 
opinion  set  out  in  the  record,  reached  the  conclusion  that  the 
charges  made  in  the  cross-bill  had  been  satisfactorily  estab- 
lished, and  accordingly  passed  a  decree  dismissing  the  origi- 
nal bill,  dissolving  the  injunction,  requiring  the  trustee  to 
turn  over  the  property  to  the  defendant,  awarding  the  cus- 
tody of  the  son  to  his  father,  subject  to  the  right  of  Mrs. 
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Miller  to  visit  him  at  "reasonable  times,"  and  gi*anting  the 
plaintiflF  in  the  cross-bill  an  absolute  divorce  from  the  defend- 
ant therein.    The  present  appeal  is  from  that  decree. 

While  we  have  examined  the  evidence  in  the  case  with 
great  care,  an  attempt  to  discuss  it  at  length  could  sei-ve  no 
good  purpose  and  would  extend  our  opinion  beyond  any  rea- 
sonable limit.  It  will  be  sufficient  to  refer  to  some  of  the 
more  important  features,  and  to  state  the  conclusion  reached 
after  a  careful  consideration  of  the  record. 

Mr.  and  Mrs.  Miller,  at  the  time  of  their  marriage  in  1902, 
lived  in  Washington,  D.  C.  At  that  time  he  had  no  means, 
and  was  working  for  the  Havener  Bakery  Company,  driving 
a  bread  wagon.  Shortly  after  their  marriage  they  purchased 
a  little  two-story  house  on  13th  Street,  S.  E.,  on  which  they 
paid  fifty  dollars  and  the  balance  in  instalments  of  fifteen 
dollars  per  month,  ind  Mrs.  Miller's  mother  and  her  sister, 
Leola  Marr,  now  Mrs.  Wehr,  who  was  then  a  young  girl, 
lived  there  with  them  as  members  of  the  family.  In  1005, 
Mr.  Miller  and  his  brother,  Frederick  W.  Miller,  received 
some  money  left  them  by  their  aunt,  and  they  purchased  the 
property  known  as  502  Ninth  Street,  N.  W.,  a  three-story 
building,  and  started  the  restaurant  business  there,  and  Mr. 
Miller  and  his  family  moved  their  home  to  the  second  and 
third  stories  of  the  building.  The  business  on  l^inth  Street 
])iT)ved  to  be  a  success,  and  Mr.  Miller  and  his  brother  made 
a  good  deal  of  money.  In  1910,  Mr.  Miller  purchased  a  sub- 
urban home  on  the  Rock  Creek  Church  Road  for  $6,000,  and 
had  it  conveyed  to  Mrs.  Miller.  He  furnished  the  house, 
paying  as  much  as  $1,000  for  one  suit  of  furniture,  and  they 
lived  there  imtil  1916.  In  1914,  Mr.  Miller  and  his  brother 
purchased  the  property,  117  West  Fayette  Street,  in  Balti- 
more City,  now  known  as  the  property  of  the  Miller  Brothers' 
Restaurant,  Incorporated,  and  began  the  restaurant  business 
there.  Aft^r  the  purchase  of  the  Fayette  Street  property 
Mr.  and  Mrs.  Miller  continued  to  live  in  Washington,  Mr. 
Miller  spending  about  one-half  of  each  week  in  Baltimore, 
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until  1916,  when  they  gave  up  their  home  on  the  Rock  Creek 
Church  Road  and  came  to  Baltimore  and  rented  a  house  on 
Garrison  Avenue.  In  1917  Mr.  Miller  purchased  the  house 
on  Park  Heights  Avenue,  referred  to  in  this  case,  and  he  and 
his  family  lived  there  until  he  left  home  in  August,  1920, 
for  the  reasons  stated  in  his  answer  to  the  original  bill. 

Some  time  after  they  went  to  the  Ninth  Street  property  to 
live,  Mrs.  Miller  became  subject  to  what  were  then  said  to 
he  nen^ous  spells,  requiring  frequent  medical  attention.  Dur- 
ing these  spells  she  was  irritable  and  cross,  but  her  mother, 
who  was  still  living  and  keeping  house  for  them,  exercised 
some  restraint  upon  her,  and  nothing  occurred  to  mar  the 
relations  existing  between  her  and  Mr.  Miller.  After  her 
mother  died  in  1909,  Mr.  Miller  says,  "what  little  difference 
seemed  to  exist  between  Mrs.  Miller  and  her  mother  seemed 
to  fall  on^'  him,  "and  it  got  from  bad  to  worse."  The  doctors 
had  told  Mr.  Miller  that  the  attacks  to  which  Mrs.  Miller  was 
subject  were  nervous  attacks,  and  he  had  accepted  that  ex- 
planation, but  shortly  after  they  moved  into  the  house  on  the 
Rock  Creek  Church  Road  she  became  at  times  so  hysterical 
and  wild  that  he  finally  discovered  that  her  condition  was  due 
to  the  fact  that  she  was  drinking.  The  evidence  shows  that 
from  that  time  on  Mrs.  Miller's  habits  became  worse,  and 
that  her  spells  of  intoxication  became  more  frequent  and  pro- 
nounced ;  that  Mr.  Miller,  with  the  view  of  helping  her  to 
overcome  her  desire  for  liquor,  was  very  indulgent  with  her, 
doing  what  he  could  to  please  her,  and  took  her  and  their  son 
on  long  trips  for  the  purpose  of  getting  her  away  from  bad 
associates  and  tempting  surroundings,  but  that  all  of  his 
efforts  in  that  direction  failed ;  that  when  she  was  under  the 
influence  of  liquor  she  was  spiteful,  vicious,  and  cruel,  and 
her  language  vulgar  and  profane,  and  that  her  conduct  and 
habits  became  so  bad,  and  her  attacks  upon  Mr.  Miller  be- 
came so  frequent  and  bitter,  that  he  finally  determined,  in 
August,  1920,  to  leave  her.  This  evidence  is  denied  by  Mrs. 
Miller,  and  also  by  her  sister,  Mrs.  Wehr,  who  at  the  time  of 


Digitized 


by  Google 


MILLER  vs.  MILLER.  65 

Md.]  Opinion  of  the  Court. 

the  trial  was  making  her  home  with  Mrs.  Miller,  but  their 
testimony  is  not  sufficient  to  overcome  the  great  weight  of  the 
evidence  in  support  of  the  facts  to  which  we  have  referred. 

This  brings  us  to  the  charge  of  adultery  in  the  croes-bill. 
Two  incidents  are  relied  on  in  the  record  to  establish  that 
chanre.  The  first  occurred  in  Washington,  at  the  home  of 
Mrs.  Grimes,  Mrs.  Miller's  sister,  in  May,  1918,  and  the 
second  at  Mrs.  Miller's  home  on  Park  Heights  Avenue,  in 
Juno,  1919.  It  is  not  disputed  that  the  facts  shown  by  plain- 
tiff's witnesses  are  sufficient  to  establish  the  charge  of  adul- 
tery, but  it  is  earnestly  contended  on  the  part  of  the  appel- 
lant that  the  plaintiff's  evidence  is  ^'fabricated"  and  im- 
worthy  of  belief.  The  evidence  as  to  what  occurred  in  May, 
1918,  rests  primarily  upon  the  testimony  of  Mrs.  Miller's 
sister,  Mrs.  Grimes,  and  Mr.  Grimes,  who  give  in  detail  the 
circumstances  under  which  Mrs.  Miller,  her  companion  in  the 
offense  allied,  and  others  met  at  their  house  in  Washington 
on  that  occasion ;  what  Mrs.  Grimjes  saw  that  night  when  she 
returned  from  the  station  where  she  had  gone  to  take  Mrs. 
Wehr,  and  what  both  she  and  her  husband  saw  later  in  the 
night  when  they  returned  home  after  Mr.  Grimes,  who  was 
on  the  police  force,  was  relieved  from  duty.  This  evidence  is 
denied  by  Mrs.  Miller  and  also  by  Mrs.  Wehr,  who  state  that 
Mrs.  Miller  left  Mrs.  Grimes'  house  that  night  before  Mrs. 
Wohr  left.  But  the  fact  that  the  party  took  place  at  Mrs. 
Grimes'  that  evening,  and  that  the  other  persons  mentioned 
by  Mra  Grimes  were  present,  is  not  denied.  If  Mr.  and 
Mrs.  *Grimes  were  engaged  in  the  manufacture  of  evidence 
to  aid  Mr.  Miller,  it  is  rather  strange  that  they  should  have 
selected  an  occasion  when  others  were  present  who  could  con- 
tradict them.  Mrs.  Miller  was  not  an  infrequent  visitor  to 
Washington,  and  they  could  easily  have  adopted  some  other 
time  or  occasion  when  there  was  no  one  to  challenge  their 
testimony  except  the  parties  accused.  Moreover  the  man, 
with  whom  Mra  Miller  is  said  to  have  committed  the  offense 
in  May,  1918,  was  a  visitor  at  the  Park  Heights  Avenue 
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home  after  Mr.  Miller  left  there  in  August,  1919,  and  Mrs. 
Miller  was  probably  in  a  better  position  to  know  of  his  where- 
abouts than  any  one  else  connected  with  the  case,  and  yet  he 
was  not  produced  as  a  witness  to  deny  the  charge  made 
against  him. 

The  incident  of  Jime,  1919,  is  established  by  the  testimony 
of  Mra  Murray,  a  niece  of  Mr.  Miller,  who  was  visiting  the 
Park  Heights  Avenue  home  at  that  time.  It  is  urged  that  the 
fa<Jt8  relied  on  in  this  connection  rest  entirely  upon  Mrs. 
Murray's  testimony,  and  that  her  evidence  was  also  "fabri- 
cated" and  should  not  be  credited.  But  it  is  admitted  by 
Mrs.  Miller  that  the  two  men  referred  to  by  Mrs.  Murray 
were  at  her  home  that  nighty  and  Mrs.  Murray's  testimonj- 
as  to  their  presence  there,  and  in  regard  to  Mrs.  Miller's 
condition,  is  corroborated  by  the  testimony  of  a  neighbor, 
Mrs.  Dunn,  whose  credibility  is  in  no  way  impeached,  and 
whose  testimony  also  discloses  other  circumstances -reflecting 
upon  the  probability  of  the  truth  of  Mrs.  Murray's  statement. 
In  addition  to  the  testimony  referred  to  the  record  contains 
other  evidence  bearing  upon  the  conduct  of  the  appellant 
on  other  occasions,  and  tending  to  show  that  the  truth  of  the 
chai^  is,  at  least,  not  improbable. 

As  we  have  said,  the  evidence  was  taken  before  the  court, 
and  the  experienced  judge  who  heard  it  had  an  opportunity 
to  observe  the  demeanor  of  the  witnesses  and  to  determine  the 
weight  to  which  the  testimony  of  each  was  entitled.  While 
the  burden  was  on  the  plaintiff  in  the  cross-bill  to  establish 
the  adultery  alleged,  we  cannot  say  on  the  record  befott-e  us 
that  he  has  failed  to  meet  that  burden,  and  that  the  court 
below  erred  in  the  conclusion  it  reached.  The  evidence  shows 
that  on  both  of  the  occasions  referred  to  Mrs.  Miller  was  im- 
der  the  influence  of  liquor,  and  it  may  be  that  her  shameful 
conduct  was  due  to  her  unfortunate  condition.  But  that  cir- 
cumstance cannot  relieve  her  of  the  consequences  of  her 
offense,  or  deprive  her  husband  of  the  relief  to  which  he  is 
entitled  under  the  law. 

Decree  affirmed,  wUh  costs  to  the  appellee. 
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vs. 

rXITED  STATES  FIDELITY  AXD  GUARANTY 
COMPANY, 

InsHvance  Commissions — Unlicensed  Broker — Evidence. 

Plaintiffs,  authorized  to  place  certain  insurance  in  behalf  of 
a  city,  having  agreed  with  defendant,  in  consideration  of  com- 
missions to  be  paid  them,  to  place  it  with  defendant  for  the 
terms  of  the  existing  (mayoralty)  administration  only,  could 
recover  commissions  on  such  insurance  issued  by  defendant  to 
the  city  during  a  subsequent  administration,  although  their 
original  contract  with  defendant  was  unenforcible  because 
plaintiffs  had,  at  that  time,  no  license  to  act  as  insurance 
brokers,  they  having,  after  the  en'd  of  the  first  administration, 
received  such  commissions  for  several  years,  and  having  in  the 
meanwhile  procured  a  license,  and  their  authority  to  place 
insurance  in  behalf  of  the  city  not  having  been  revoked. 

pp.  69-75 

In  an  action  to  recover  the  commissions,  under  such  circum- 
stances, it  was  error  to  exclude  a  question  asked  of  one  of 
plaintiffs  as  to  whether  their  authority  to  place  insurance  in 
behalf  of  the  city  was  ever  revoked.  p.  76 

Decided  J aimary  Uth,  1922. 

Appeal  from  the  Baltimore  Cit\'  Court  (Stanton,  J.). 

Action  b\-  Eobert  H.  Goldsmith  and  Thomas  M.  Dell,  trad- 
ing as  Goldsmith  k  Dell,  against  the  Tnited  States  Fidelity 
and  Guaranty  Company,  for  oommissions.  From  a  judgment 
for  defendant,  plaintiffs  appeal.    Reversed. 

The  cause  was  argued  before  Boyd,  C.  J.,  Briscoe, 
Thomas,  Pattisox,  Urneb,  Stockbribge,  Adkins,  and 
Offutt,  JJ. 
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A,  Seymour  O'Brien  and  WUltam  J.  O'Brien,  for  the  at- 
pellants. 

/.  Kemp  Bartlett,  Jr.,  with  whom  were  J.  Kemp  Bartlett 
and  Bartlett,  Poe  &  ClaggeU  on  the  brief,  for  the  appellee. 

Pattison,  J.,  delivered  the  opinion  of  the  Court. 
Goldsmith  and  Dell,  the  appellants,  insurance  agents  and 
brokers  of  Bidtimore  City  in  the  year  1911,  secured  from  the 
city  administration  the  business  of  placing  the  surety  bonds 
of  the  employees  of  the  tax  collector's  oflSce. 

After  some  n^otiations  with  the  appellee  company,  it  was 
agreed  that  the  latter  should  write  the  insurance  and  that  the 
appellants  should  receive,  as  commissions  for  placing  the  in- 
surance with  it,  twenty  per  cent  of  the  premiums  received  by 
the  appellee. 

The  first  year  of  the  insurance  commenced  on  the  1st  day 
of  October,  1911,  and  for  that  year  the  appellants  were  paid 
the  commissions  agreed  upon,  but  on  the  13th  day  of  Septem- 
ber, 1912,  before  the  expiration  of  the  first  year,  the  appellee, 
through  its  manager,  Albert  H.  Buck,  wrote  the  appellants 
saying: 

"Confirming  your  conversation  with  our  Mr.  Steele, 
I  beg  to  advise  you  that  this  company  will  pay  you  a 
commission  of  15  per  cent,  annually  on  the  surety 
business  of  the  City  Tax  Collector's  office  during  the 
present  administration.  We  will  attend  to  all  details 
incident  to  the  collection  of  premiums  and  will  for- 
ward you  our  check  covering  the  commission  in  due 


The  modification  of  the  original  agreement  was  accepted 
by  the  appellants  and  for  several  years  thereafter,  to  and 
including  the  year  1916,  fifteen  per  cent  of  the  premiums  re- 
ceived by  the  appellee  was  promptly  paid  by  it  to  the  appel- 
lants ;  but  prior  to  the  insurance  year  commencing  with  the 
1st  day  of  October,  1917,  the  appellants  were  told  by  Mr. 
Riggs,  of  the  firm  of  Riggs,  Rossman  &  Hunter,  insurance 
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agents  of  Baltimore  City,  and  special  agents  at  that  time  of 
the  appellee,  that  the  appellee  would  not  pay  to  the  appellants 
any  commission  for  the  ensuing  year,  and  suggested  that  Mr. 
Goldsmith,  of  the  firm  of  Goldsmith  &  Dell,  with  whom  the 
conversation  was  had,  should  see  Mr.  Cowden,  deputy  insur- 
ance commissioner,  and  he  would  find  out  from  him  that  the\' 
were  not  entitled  to  any  commissions.  A  conference  was  then 
had  with  Mr.  Cowden,  which  resulted  in  the  appellee  paying 
to  the  appellants  commissions  for  the  ensuing  year.  The  rec- 
ord does  not  disclose  the  ground  upon  which  the  appellee  at 
that  time  refused  to  pay  said  commissions. 

Some  time  prior  to  the  insurance  year  commencing  October 
1st,  1918 — the  exact  date  is  not  given — Mr.  Goldsmith  had  a 
conversation  \vith  Mr.  Riggs,  of  said  film  of  Riggs,  Rossman 
k  Hunter,  and  was  told  by  him  that  the  appellee  would  not 
pay  the  commissions  for  said  last  named  year,  unless  the 
appellants  took  out  a  license  as  insurance  brokers,  as  required 
by  the  statute.    It  was  then  suggested  by  Mr.  Goldsmith  that 
his  firm  be  permitted  to  act  as  agent  for  the  appellee  in  the 
particular  transaction,  and  thereby  be  relieved  of  the  expense 
of  taking  out  a  broker's  license,  the  cost  of  which  was  much 
greater  than  an  agent's  license.    Mr.  Riggs  declined  to  accept 
the  proposition  unless  the  appellants  would  give  the  appellee 
their  entire  business.     This  Mr.  Goldsmith  declined  to  do. 
On  the  2l8t  day  of  September,  1918,  John  R.  Bland,  presi- 
dent'of  the  appellee  company,  wrote  to  the  appellants,  saying: 
"Because   of  changed   conditions   and   requests   re- 
ceived from  those  in  authority,  you  are  notified  that  no 
commissions  will  be  allowed  on  bonds  received  by  this 
company  covering  officers  and  employes  of  the  City 
Tax  Collector's  Department. 

"While  we  regret  to  be  obliged  to  send  this  notice, 
we  trust  you  will  understand  we  have  no  other  alterna- 
tive. 

"This  is  to  take  effect  beginning  October  1st,  1918, 
and  will  apply  to  business  for  the  year  beginning 
October  Ist." 
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On  the  23rfl  of  September,  the  appellant©  answered  Mr. 
Bland's  letter  to  them.  In  their  answer  they  called  the  ap- 
pellee's attention  to  its  letter  of  September  13th,  1912,  in 
which  it  agreed  to  pay  the  commisfiions  therein  stated,  and 
also  to  the  disagreement  between  them  arising  out  of  its  re- 
fusal to  pay  the  commissions  for  1917,  and  the  result  of  said 
disagreement. 

The  record  does  not  disclose  any  further  correspondence 
between  the  appellants  and  Mr.  Bland,  but,  on  the  1st  day 
of  October,  the  appellants  took  out  a  license  permitting  them 
to  act  as  insurance  brokers  until  the  1st  day  of  May  there- 
after (1919),  when  by  the  statute  (Chapter  257  of  the  Acts 
of  191G;  section  218,  article  23  of  the  Code,  vol.  4)  the 
license  expireil. 

After  taking  out  said  license,  the  appellants,  on  the  9th 
day  of  October,  1918,  wrote  the  appellee,  asking  it  to  send 
to  them  a  list  of  the  employees  in  the  tax  collector's  office  in- 
sured by  it  for  the  year  commencing  October  1st,  1918.  This 
letter  is  not  in  the  record,  but  on  the  11th  day  of  October, 
1918,  the  appellee,  through  John  N.  Richardson,  superinten- 
dent of  its  official  bond  depai'tment,  replied  to  said  letter 
saying: 

"We  have  your  letter  of  October  9th,  asking  for  a 
list  of  the  employees  of  the  City  Tax  Department. 
Kindly  take  up  this  matter  with  Messrs.  Biggs,  Boss- 
man  &  Hunter,  Inc.,  our  city  representatives,  who  will 
give  the  matter  attention." 

As  dipccted  in  the  above  letter,  the  appellants  on  the  14th 
day  of  October,  1918,  wrote  Biggs,  Bossman  &  Hunter,  say- 
ing: 

"Please  send  us  the  usual  list  of  the  bonds  for  the 
employees  of  the  City  Tax  Department,  as  we  wish  to 
enter  them  on  our  books,  and  oblige," 

In  reply  to  this  letter.  Biggs,  Bossman  &  Hunter,  on  the 
15th  day  of  October,  1918,  wrote  appellants  saying: 
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"Acknowledging  your  letter  of  the  14th  inst.,  we 
mnst  advise  that  the  City  Tax  Collector  has  instructed 
us  to  credit  this  business  to  another  account,  and  we 
will,  therefore,  be  unable  to  give  you  the  data  re- 
quested." 

On  the  15th  day  of  April,  1919,  the  suit  in  this  case  was 
brought  by  the  appellants  against  the  appellee  to  recover  said 
commissions. 

The  declaration,  as  originally  filed,  contained  but  one 
count,  which  was  upon  the  contract  or  agreement  consisting 
of  the  letter  of  the  appellee  to  the  appellants,  dated  Septem- 
ber 13th,  1912,  and  the  acceptance  by  the  appellants  of  the 
offer  therein  contained;  but  later  an  additional  count  was 
filed,  by  leave  of  the  court,  to  recover  commissions  upon  the 
insurance  procured  by  the  plaintiffs  for  the  appellee  for  the 
year  be^nning  October  1st,  1918. 

At  the  trial  of  the  case  the  facts  that  we  have  stated  were 
produced  in  evidence,  together  with  the  further  fact  that, 
when  William  C.  Page,  tax  collector  of  the  city  from  Octo- 
ber 1st,  1916,  to  May  1st,  1920,  was  called  to  the  stand,  he 
denied  the  statement  made  in  the  letter  of  Riggs,  Roasman 
&  Hunter  to  Goldsmith  &  Dell,  dated  October  15th,  1918, 
that  he  had  instructed  them  to  credit  the  business  to  another 
account,  saying  that  he  had  given  no  instructions  whatever  to 
any  one  as  to  crediting  the  commissions  arising  from  tlie 
placing  of  the  bonds  of  the  employees  of  the  city  tax  collectors 
office. 

At  the  conclusion  of  the  plaintiffs'  case,  a  prayer  offered 
by  the  defendant,  which  asked  that  a  verdict  be  directed  for 
the  defendant,  because  of  the  want  of  evidence,  legally  suffi- 
cient under  the  pleadings  to  entitle  the  plaintiffs  to  recover, 
was  granted. 

In  the  coiirse  of  the  trial  one  exception  was  taken  to  the 
court's  ruling  upon  the  evidence.  This,  and  the  exception 
taken  to  the  court's  ruling  upon  the  prayei*,  are  the  only  ex- 
ceptions found  in  the  record. 
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It  is  the  contention  of  the  defendant  that  the  plaintitfs 
are  barred  from  recoverv^  because  of  the  fact  that,  until  the 
1st  day  of  October,  1918,  therv-  were  without  an  insurance 
broker's  license  enabling  them  to  act  as  insurance  brokers. 

The  statute  (section  218  of  article  23  of  the  Co<le)  pro- 
vides that  any  one  who 

"for  compensation,  acts  or  aids  in  any  manner  in  nego- 
tiating contracts  of  insurance  or  reinsurance,  or  plac- 
ing risks  or  effecting  insurance  or  reinsurance  for  a 
person  other  than  himself,  and  not  being  duly  ap- 
pointed solicitor,  agent  or  officer  of  the  company  in 
which  such  insurance  or  reinsurance  is  effected,  *  *  * 
shall  be  deemed  an  insurance  broker  within  the  mean- 
ing of  this  article"; 

and,  in  the  same  section  and  article,  it  is  provided  that 
"all  licenses  for  the  purposes  of  conducting  the  occu- 
pation or  business  of  an  insurance  broker  or  broker's 
solicitor,  shall  be  granted  by  the  Insurance  Commis- 
sioner of  the  State  of  Maryland,  and  all  such  licenses 
granted  by  said  commissioner  shall  expire  on  the  1st 
day  of  May  thereafter." 

In  section  220  of  said  article  it  is  also  provided  that 
"any  person  who  shall  use  or  exercise  within  this  State 
the  business  or  occupation  of  an  insurance  broker, 
*  *  *  without  having  procured  a  license  therefor,  as 
required  by  sections  218,  219,  219A  and  219  B  of  this 
article  *  *  *  shall  be  subject  to  a  penalty  of  $500.00 
for  each  such  offense." 

This  statute  was  before  this  Court  for  construction  in  the 
case  of  Goldsmith  v.  Manufacturers'  Liability  Insur.  Co,  of 
Xeiv^  Jersey,  132  Md.  283,  in  which  we  held  that  a  broker's 
insurance  license  was  not  required  for  revenue  alone,  but 
also  for  the  protection  of  the  public  against  the  wrong  doing, 
imposition  and  fraud  of  persons  engaged  in  such  business, 
and  that  anv  insurance  contract  entered  into  bv  an  unlicensed 


Digitized 


by  Google 


GOLDSMITH  vs,  V.  S.  FIDELITY  CO.  73 

Md.]  Opinion  of  the  Court. 

broker  in  the  course  of  his  business  could  not  be  enforced  by 
him.  The  opinion  in  that  case  was  handed  down  on  February 
23rd,  1918. 

It  is  shown  that  the  plaintiffs  were  licensed  insurance 
brokers  on  and  after  October  1st,  1918,  to  May  1st,  1919,  but 
not  before  tliat  time,  and  the  decision  in  this  case  will  hinge 
u])on  whether  they,  as  holders  of  such  license  for  the  period 
mentioned,  are,  upon  the  facts  of  tlie  case,  entitled  to  have 
their  claim  for  commissions  enforced. 

The  evidence  discloses  that  early  in  the  first  administra- 
tion of  Hon.  James  H.  Preston,  Mayor  of  the  City  of  Balti- 
more, the  business  of  insuring  the  employees  of  the  tax  col- 
lector's department  of  the  city  was  entrusted  to  the  care  of 
the  plaintiffs,  that  is  to  say,  authority  was  given  to  them  to 
place  that  insurance  with  such  insurance  company  or  com- 
panies as  they  might  select,  and  the  evidence  discloses  that 
they  selected  the  defendant  It  seems  that  this  authority  to 
them  emanated  from  the  mayor,  and  upon  the  resignation 
in  1011  of  ;Mr.  Xumsen,  who  was  tax  collector  in  the  early 
part  of  ^layor  Preston's  first  administration,  the  officials  of 
the  defendant  company  became  apprehensive  as  to  whether 
the  authority  of  the  plaintiffs  would  thereafter  be  retained 
by  them,  and,  moved  by  that  apprehension,  Mr.  Bland  calleil 
upon  plaintiffs,  and  he,  with  Mr.  Goldsmith,  went  to  see  the 
mayor,  and  they  were  assured  by  him  that  the  plaintiffs 
would  not  be  disturbed  in  their  authority  to  place  the  insur- 
ance. 

In  the  following  year,  1912,  Mr.  Goldsmith  again  called 
upon  the  mayor,  this  time  because  told  by  Mr.  Bland  that  his 
company  would  not  pay  the  plaintiffs  commissions  for  the 
succeeding  year,  saying  he  "had  made  different  an*angements 
with  his  firm,"  and  as  a  result  of  his  conference  with  the 
mayor,  the  agreement  contained  in  the  defendant's  letter  of 
September  13th,  1912,  was  entered  into  between  them.  The 
terms  and  provisions  of  this  agreement  were  complied  with, 
not  only  during  the  first  administration  of  Mr.  Preston — the 
limit  of  time  fixed  by  such  agreement — but  continued  there- 
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after  until  the  year  1917,  when  the  defendant  again  refused 
to  pay  commissions  for  the  succeeding  insurance  year.  The 
grounds  for  its  refusal  at  that  time  are  not  disclosed  by  die 
record,  but  whatever  they  may  have  been,  the  plaintiffs  were 
told  to  see  Mr.  Cowden,  deputy  insurance  commissioner, 
which  Mr.  Goldsmith  did,  and  as  a  result  of  his  conference 
with  him  the  relations  of  the  plaintiffs  and  defendant  were 
resumed  and  the  commissions  paid  for  that  year. 

The  defendant's  reason  for  its  refusal  to  pay  commissions 
at  that  time  may  have  been  the  one  they  assigned  a  year  later 
— that  the  plaintiffs  Were  not  licensed  brokers  and  not  enti- 
tled, so  long  as  they  remain  unlicensed  brokers,  to  receive  the 
commissions. 

At  this  time,  however,  the  question  whether  a  contract 
made  by  an  unlicensed  insurance  broker  or  brokers  was  an 
enforcible  one  was  pending  in  the  court,  and  the  decision  in 
Goldsmith  V.  Manufacturers'  TAahiliiy  Insnr,  Co,  of  Neir 
Jersey  had  not  been  made. 

T'here  was  at  no  time,  so  far  as  the  record  discloses,  any 
denial  made  by  the  defendant  of  the  fact  that  the  plaintiffs 
were  authorized  by  those  in  power  to  place  this  insurance, 
until  the  plaintiffs  were  told  by  Riggs,  Rossman  &  Hunter 
in  their  letter  of  October  15th,  1918,  after  the  contracts  of 
insurance  had  been  executed,  that  the  city  tax  collector  had 
instructed  them  to  credit  the  business  to  another  account, 
which  statement  William  C.  Page,  collector  at  that  time,  de- 
nied when  upon  the  stand.  It  was  under  this  authority  that 
the  insurance  of  previous  years  had  been  placed,  and,  the 
commissions  paid  by  the  defendant  to  the  plaintiffs,  and  it 
was  this  same  authority  that  was  recognized  by  Mr.  Riggs 
when  he  said  to  Mr.  Goldsmith  that  commissions  for  the  year 
lf>lS  would  not  be  paid  to  plaintiffs  unless  they  took  out  an 
Insurance  brokers  license,  from  which  statement  the  plain- 
tiffs were  entitled  to  infer  that  if  they  did  take  out  such 
license  the  commissions  would  be  paid  to  them.  The  plain- 
tiffs took  out  a  license  that  became  effective  from  the  first  of 
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the  succeeding  insurance  year,  commencing  October  1st,  1918, 
the  time  when  the  next  annual  insurance  was  to  be  placed. 

It  is  true  that  Mr.  Bland  wrote  the  plaintiffs  on  September 
21st,  1918,  that  commissions  would  not  be  paid  them  for  the 
succeeding  year,  which  commenced  on  October  1st,  1918,  stat- 
ing therein  that  such  refusal  was  "because  of  changed  condi- 
tions and  requests  received  from  those  in  authority."  It  is 
not  shown,  however,  from  the  record,  whether  this  letter  was 
written  before  or  after  the  conversation  between  Messrs. 
Riggs  and  Goldsmith,  in  which  the  foimer  told  the  latter  that 
the  commissions  for  said  year  would  not  be  paid  imless  the 
])laintiffs  took  out  an  insurance  broker's  license,  but  it  may 
be  reasonably  inferred  that  the  conversation  was  after  the 
writing  of  the  letter,  for  in  the  letter  the  specific  ground  of 
refusal  is  withheld,  whereas  in  the  conversation  the  ground 
of  the  refusal  is  specifically  stated. 

The  record  shows  no  further  communication  between  the 
l)arties  after  the  letter  of  Mr.  Bland  and  the  answer  thereto, 
or  the  conversation  between  Messrs.  Riggs  and  Goldsmith, 
whichever  last  occurred,  until  after  October  1st,  1918,  the 
time  when  the  new  annual  insurance  was  to  become  effective, 
and  at  which  time  the  plaintiffs  became  licensed  insurance 
brokers. 

In  this  case  the  plaintiffs  had  insurance  which  they  were 
authorized  to  place  with  whom  they  might  select.  They  en- 
tered into  a  contract  with  the  defendant,  as  shown  by  defend- 
ant's letter  of  September  13th,  1912,  and  their  acceptance  of 
it,  to  place  that  insurance  with  the  defendant  for  and  during 
the  term  of  the  then  "present  administration,"  which  expired 
long  bc»fore  the  controversy  arose  in  this  case. 

The  placing  of  said  insurance  thereafter  was  from  year  to 
year,  and  the  consent  of  both  parties  was  required  thereto  for 
the  renewal  of  the  insurance  at  each  succeeding  year.  Either 
could  have  refused  to  continue  it. 

At  the  expiration  of  the  insurance  year  of  1917,  new  insur- 
ance was  to  be  issued  for  the  year  1918,  and  this,  it  seems, 
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was  done  in  the  way  of  renewal,  without  consultation  and 
conference  with  the  plaintiffs,  as  would  appear  from  the  rec- 
ord, but,  as  their  authority  had  not  been  revoked,  as  shown 
by  the  evidence,  it  would  thus  seem,  upon  the  facts  stated, 
that  the  plaintiffs  were  entitled  to  their  commissions  thereon 
upon  their  approval  of  the  contract  executed  by  the  defend- 
ants when  the  same  became  effective,  if  at  such  time  they 
were  licensed  insurance  brokers,  which  the  record  shows  they 
were. 

The  court  below,  we  think,  erred  in  granting  the  defend- 
ant's prayer. 

This  brings  us  to  the  exception  upon  the  evidence.  ^Ir. 
Goldsmith  was  asked  "if  the  authority  conferred  upon  the 
plaintiffs  to  place  the  insurance  was  ever  revoked,  not  only  by 
the  mayor,  but  by  anyone.^'  This  question  the  court  refused 
to  permit  the  witness  to  answer.  In  doing  so  we  think  the 
court  erred,  as  it  was  in  our  opinion  a  pertinent  inquiry. 

Because  of  the  errors  mentioned,  the  judgment  of  the  court 
below  will  be  reversed. 

Judgment  reversed  and  a  new  trial  awarded, 
appellee  to  pay  costs. 
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THE  PENNSYLVANIA  RAILROAD  COMPANY 

THE  MAYOR  AND  OITY  COUNCIL  OF  BALTIMORE. 

Relocation  of  City  Water  Main — Liability  of  Railroad  Com- 

pany. 

On  an  issue  as  to  whether  a  railroad  company  should  bear 
the  cost  of  relocating  a  city  water  main  upon  a  bridge  owned 
by  the  company  over  its  tracks,  held  that  the  company  was 
under  no  obligation  in  that  regard,  by  reason  either  of  the  con- 
tract between  it  and  the  city  in  regard  to  the  bridge,  of  any 
purpose  or  convenience  of  the  company  served  by  such  reloca- 
tion, or  of  any  necessity  therefor  growing  out  of  the  raising  of 
the  floor  of  the  bridge  for  the  benefit  of  the  company. 

Decided  January  11th,  1922.  ' 

Appeal  from  the  Baltimore  City  Court  (Sopeb,  C.  J.). 

Action  by  the  Mayor  and  City  Council  of  Baltimore  against 
the  Pennsylvania  Railroad  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Reversed. 

The  cause  was  argued  before  Boyd,  C.  J.,  Briscoe, 
Thomas,  Pattison,  TTrner,  Stockbridob,  Adkins,  and 
Offutt,  JJ. 

Shirley  Carter,  with  whom  were  Bernard  Carter  &  Sons 
on  the  brief,  for  the  appellant. 

Allen  A.  Davis,  Deputy  City  Solicitor,  with  whom  were 
Roland  R.  Marchant,  City  Solicitor,  and  Simon  E.  Sobeloff, 
Assistant  City  Solicitor,  on  the  brief,  for  the  appellee. 

Adkixs,  J.,  delivered  the  opinion  of  the  Court. 

This  suit  is  for  the  cost  of  re-locating  a  water  main  on  the 
west  section  of  Eager  Street  bridge,  in  the  City  of  Baltimore, 
over  the  tracks  of  the  Pennsylvania  Railroad  Company. 
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In  the  construction  of  tlie  Fallsway  over  Jones  Falls  valley 
north  of  Eager  Street,  there  were  required,  to  support  tlie 
viaduct,  piers  and  arches,  the  proper  placing  of  which  was 
prevented  by  the  location  of  the  tracks  of  the  railroad  com- 
pany on  its  property  in  said  valley,  so  that  it  became  neces- 
sary for  Mr.  Hendrick,  the  chief  engineer  of  the  city,  having 
charge  of  the  construction  of  the  Fallsway,  to  confer  with 
Mr.  Gamble  T>atrobe,  an  engineer,  and  at  that  time  general 
agent  and  superintendent  of  the  company,  in  reference  to 
some  plan  for  relocating  said  tracks,  so  as  to  make  room  for 
the  piers.  On  its  part,  the  railroad  company  desired  gi'eater 
overhead  clearance  for  its  trains,  which  involved  a  change  of 
gi'ade  on  Eager  Street. 

The  contract  between  the  parties,  growing  out  of  these  con- 
ferences, is  contained  in  the  letter  of  Mr.  Latrobe  of  October 
11th,  1912,  to  Mr.  Hendrick,  and  the  letter  of  Mr.  Hendrick 
in  reply,  dated  October  14th,  1912,  the  two  letters  being  as 
follows : 

"Dear  Sir: 

"Referring  to  my  letter  of  October  5th  and  pre- 
vious correspondence,  and  to  a  letter  from  the  Mayor 
dated  October  8th  (which  I  received  on  my  return  to 
my  office  this  morning),  relative  to  the  crossing  of  the 
Jones'  Falls  viaduct  over  our  tracks : 

"I  am  very  sorry  to  know  that  we  seem  to  have 
been  causing  you  some  inconvenience,  but  it  would  be 
useless  for  us  to  give  you  a  letter  of  introduction  to 
our  engineering  department  in  Philadelphia,  as  they 
are  not  acquainted  with  this  situation  and  have  vir- 
tually nothing  to  do  with  it,  this  being  a  division  mat- 
ter which  is  in  the  hands  of  myself  and  the  general 
superintendent  at  Williamsport,  Pa. 

"We  feel  that  the  plan  we  finally  agreed  upon 
should  be  followed — that  is,  that  the  piers  should  be 
so  arranged  as  to  make  provision  for  our  future  devel- 
opment without  incidental  expense  to  us,  and  that  the 
head  room  of  which  we  spoke  should  be  given  us. 
This  would  entail  the  elevation  of  Eager  Street  and 
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would  make  necessary  certain  track  changes  inci- 
dental to  the  building  of  the  new  piers.  As  I  have 
already  told  you,  we  are  perfectly  willing  to  assume 
the  expense  of  the  track  changes,  and  we  will  also 
assume  the  cost  of  elevating  Eager  Street  bridge  to 
the  proper  height  over  our  tracks.  As  you  are  aware, 
we  own  and  maintain  this  bridge.  The  city  should 
assume  the  cost  of  the  change  of  grade  from  the  west 
end  of  the  bridge  as  far  out  Eager  Street  as  they  con-  , 
'  sider  it  necessary  to  change  it.  The  bridge  on  the 
east  side  of  the  Fallsway  would  have  to  be  elevated 
if  the  grade  is  changed,  as  we  see  it,  and,  as  stated, 
while  we  will  stand  for  the  expense  of  raising  the 
bridge  itself,  all  changes  in  grade  to  the  outside  of  the 
bridges  referred  to  should  be  borne  by  the  city.  This 
arrangement  appears  to  be  perfectly  fair,  and  I  should 
be  glad  to  receive  advice  from  you  as  to  whether  it 
will  be  satisfactory  from  the  city's  standpoint.  I 
shall  also  appreciate  it  if  you  will  let  us  know  at  once 
how  soon  it  will  be  necessary  to  begin  this  bridge 
work  and  what  the  actual  grades  will  be  as  related  to 
the  existing  street  grades,  so  that  we  can  work  up  our 
plans  and  estimates  accordingly.  Will  you  kindly 
send  us  also  a  profile  of  Eager  Street  showing  the  exist- 
ing and  proposed  grades,  and  oblige, 
"Yours  respectfully, 

"G.  Latrobe, 
"Genl.  Agt.  &  Supt.'' 

"Sewerage  Commission  of  the  City  of  Baltimore, 
"Chief  Engineer's  Office, 

"Baltimore,  October  14,  1912. 

"Mr.  Gamble  Latrobe,  Glen.  Age.  &  Supt., 
"Northern  Central  Railway  Co., 
"City. 
"Dear  Sir: 

"I  am  in  receipt  of  your  letter  of  October  11th, 
with  reference  to  our  previous  correspondence,  and 
various  conferences  with  you  and  your  engineers,  re- 
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garding  the  crossing  of  the  Jones'  Falls  viaduct  over 
your  tracks,  between  Eager  and  Chase  Streets,  and 
note  that  your  company  will  agree  to  assume  the 
expense  of  all  track  changes  incidental  to  construct- 
ing the  viaduct  and  any  future  changes  you  might 
care  to  make  on  Eager  Street  bridge,  provided  that 
the  city  will  so  arrange  their  piers  as  to  make  provi- 
sion for  the  future  development  of  your  company  (as 
per  plans  dated  September  11th,  a  blue  print  of 
which  you  secured  during  our  recent  conference  in 
my  office),  giving  you  a  twenty-foot  overhead  clear- 
ance, the  height  requested  during  this  conference,  and, 
further,  that  we  would  bear  the  expense  of  raising  the 
grade  of  Eager  Street  2.3  feet  at  this  intersection 
with  the  viaduct,  as  per  the  yellow  lines  shown  on 
the  blue  prints  submitted  to  us  with  your  letter  of 
July  18th. 

"The  above  blue  prints  and  correspondence  were 
duly  submitted  to  his  Honor  the  Mayor  and  the  Board 
of  Estimates,  resulting  in  their  agreeing  to  adjust 
our  viaduct  along  the  above  lines,  and  assuming  the 
cost  of  raising  the  grade  of  Eager  Street,  as  per  the 
yellow  lines  on  the  blue  prints  submitted,  your  com- 
pany to  assume  all  other  costs  involved  in  your  track 
and  bridge  changes. 

"As  we  have  gotten  together  on  this  matter,  I  should 
think  it  would  be  necessary  to  have  the  proper  papers 
drawn  up  and  signed  by  both  your  company  and  the 
city.  If  agreeable,  I  will  have  the  City  Solicitor  pre- 
pare them  at  once. 

"Yours  truly, 

"Calvin  W.  Hendrick, 

"Chief  Engineer. 
"P.  S. — In  order  to  expedite  matters,  I  am  sending 
this  by  special  messenger. 

"C.  W.  H." 

The  following  letter  from  Mr.  Latrobe  to  Mr.  Hendrick, 
dated  October  15th,  1912,  is  in  answer  to  the  suggestion  con- 
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tained  in  Mr.  Hendrick's  letter  that  it  would  be  well  to  have 
a  more  formal  contract : 

"The  Pennsylvania  Railroad  Company, 

"Baltimore,  Md.,  October  15,  1912. 
"Mr.  Calvin  W.  Hendrick, 

"Chief  Engineer,  Sewerage  Commission. 
"American  Building,  Baltimore. 
'T)ear  Sir: 

'Tleferring  to  your  favor  of  October  14th  relative 
to  the  crossing  of  the  Jones'  Falls  viaduct  over  our 
tracks,  between  Eager  and  Chase  Streets,  at  Balti- 
more: 

"I  cannot  see  that  anything  should  be  necessary 
further  than  my  letter  of  October  11th  to  you  and  your 
reply  of  October  14th  accepting  our  terms  covering 
the  work.  I  know  that  my  statements  will  stand,  and 
I  have  no  reason  to  doubt  that  yours  will,  and  no  doubt 
that  will  suffice.  The  bridges  are  ours  to  maintain 
and  I  can  see  no  reason  for  preparing  a  more  formal 
agreement. 

'TVill  you  be  kind  enough  to  let  me  have  the  infor- 
mation and  profile  asked  for  in  my  letter  of  October 
11th  as  promptly  as  possible,  and  oblige, 

"Yours  respectfully, 

"G.  Latrobe, 
"Genl.  Agt.   &  Supt." 

The  plan  agreed  upon  necessitated  the  crossing  of  Eager 
Street  by  the  Fallsway  between  the  east  and  west  bridges 
of  the  company  at  a  grade  2.3  feet  higher  than  the  former 
^rade  at  that  point,  and  the  raising  of  the  floors  of  the  east 
and  west  bridges  to  meet  the  surface  of  the  Eallsway  at  said 
grade. 

It  may  be  well  here  to  refer  to  the  history  of  said  bridges 
and  of  the  water  main  attached  thereto  by  the  city  prior  to 
the  construction  of  the  Fallsway;  and  this  is  taken  from  the 
brief  of  appellant,  its  correctness  not  having  been  questioned 
by  appellee: 
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"Prior  to  September  26,  1868,  the  railroad  of  the 
Northern  Central  Railway  Company,  from  Union  Sta- 
tion and  north  of  it  on  North  Charles  Street  to  Cal- 
vert Station,  its  southern  terminus  in  Baltimore  City, 
consisting  then  of  two  or  more  tracks,  was  constructed 
on  the  east  side  of  Jones'  Falls  in  Jones'  Falls  Valley, 
and  crossed  Eager  Street,  which  runs  east  and  west 
across  the  valley,  at  grade,  as  well  as  Charles  Street, 
running  north  and  south. 

"Such  was  the  condition  of  things  at  Eager  Street 
when  Ordinance  No.  77,  approved  September  26, 
1868,  was  passed  by  the  Mayor  and  City  Council  of 
Baltimore,  which  ordinance,  after  reciting  that  it  was 
desirable  that  railroads  should  cross  streets  below  the 
grade  thereof,  and  that  the  owners  of  a  majority  of  the 
front  feet  of  ground  on  Charles  and  Eager  Streets 
have  petitioned  the  Mayor  and  City  Council  of  Balti- 
more asking  that  the  grades  of  said  streets  be  changed 
to  accomplish  the  above  object  as  respected  the  North- 
em  Central  Railway,  it  was  ordained  by  the  first  sec- 
tion of  said  ordinance  as  follows: 

"  'Section  1.  Be  it  enacted  and  ordained  by  the 
Mayor  and  City  Council  of  Baltimore,  That  the 
grade  of  Charles  Street  between  Hoffman  and 
Lanvale  Streets  and  the  grade  of  Eager  Street 
between  North  and  Buren  Streets  be  raised  and 
changed  under  the  direction  of  the  Mayor  and 
City  Commissioner  so  as  to  enable  the  North- 
em  Central  Railway  Company  to  construct  its 
railway  tracks  under  said  streets;  and  all  op^i 
•  cuts  along  Hoffman  and  other  streets  shall  be  tun- 
nelled by  the  said  Railway  Company. 

"  'Section  2.  That  all  expenses  incurred  in 
making  said  changes  of  grade,  including  the  tun- 
nelling and  repaving  of  all  paved  streets,  shall  be 
paid  by  the  Northern  Central  Railway  Company.' 
"Under  the  above  ordinance  a  fill  was  made  across 
Jones'  Falls  Valley  in  the  line  of  Eager  Street  from 
the  west  side  of  the  valley  to  Jones'  Falls ;  and  a  stone 
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arch  was  built  over  the  falls,  which  flowed  through 
about  the  centre  of  the  valley,  and  the  earth  fill  car- 
ried over  this  arch  to  the  east  side  of  the  f  allS;  where 
a  bridge  abutment  was  constructed ;  and  another  abut- 
ment was  constructed  on  the  east  side  of  Jones'  Falls 
Valley,  and  then  an  iron  bridge  with  a  wooden  floor 
constructed  across  and  between  these  two  abutments 
spanning  the  tracks  of  the  Northern  Central  Railway 
Company  below.  Thus  Eager  Street  was  upon  an 
earth  fill  or  embankment  from  the  west  side  of  the 
valley  to  the  east  side  of  Jones'  Falls,  and  from  the 
east  side  of  Jones'  Falls  to  the  east  side  of  the  valley 
it  was  on  the  iron  bridge  with  the  wooden  floor. 

"In  the  early  part  of  1884,  the  Northern  Central 
Railway  Company,  desiring  more  tracks  on  its  road 
between  Union  Station  and  Calvert  Station  than  the 
space  on  the  east  side  of  the  falls  permitted  at  Eager 
Street,  applied  for  and  obtained  an  ordinance  from 
the  Mayor  and  City  Council  of  Baltimore,  Ordinance 
No.  88,  approved  May  24,  1884,  authorizing  it  to  lay 
additional  tracks  under  Eager  Street  on  the  west  side 
of  the  falls  by  cutting  away  the  embankment  afore- 
said between  the  west  side  of  the  valley  and  the  west 
side  of  the  falls,  and  substituting  therefor  a  bridge  to 
carry  Eager  Street  from  the  west  side  of  the  valley, 
where  a  bridge  abutment  was  built,  to  the  west  side  of 
the  falls,  where  another  bridge  abutment  was  built, 
the  bridge  being  on  the  then  grade  of  Eager  Street, 
and,  after  giving  the  above  authority,  said  ordinance 
provides:  *and  the  said  company  (the  N.  C.  Ry.  Co.) 
shall,  as  a  condition  of  the  privileges  hereby  given  to 
it,  always  maintain  and  keep  in  good  repair  the  bridge 
which  it  is  hereby  authorized  to  construct.' 

"This  ordinance  also  fixed  the  grade  of  Eager  Street 
from  North  Street  (now  Guilford  Avenue)  to  the 
bridge  on  the  east  side  of  the  falls,  the  regrading  and 
paving  and  all  other  expense  in  connection  with  the 
work  to  be  paid  by  the  Northern  Central  Railway 
Company. 
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"When  this  bridge  was  completed  in  1884  Eager 
Street  was  carried  by  it  from  the  west  side  of  the 
valley  to  the  abutment  on  the  west  side  of  the  falls, 
and  then  by  a  fill  or  embankment  over  the  arch  over 
the  falls  to  the  west  abutment  of  the  east  bridge  over 
the  Northern  Central  Railway,  and  thence  by  this 
bridge  to  the  east  side  of  the  falls. 

"Thereafter,  the  city  constructed  its  water  main  in 
Eager  Street,  and  when  the  pipe  came  to  the  east 
abutment  of  the  east  bridge,  which  was  built  under 
the  Ordinance  of  1868,  it  rose  to  the  surface  ^and  made 
an  arch  over  the  east  bridge,  dividing  it  into  a  north 
and  south  driveway,  and  then  entered  the  ground  again 
and  ran  under  the  surface  of  the  fill  between  the  said 
east  and  west  bridges;  and  then  when  it  came  to  the 
east  abutment  of  the  west  bridge  constructed  under  the 
Ordinance  of  1884,  it  came  to  the  surface  again;  but, 
instead  of  making  an  arch  across  the  west  bridge  as  it 
had  done  with  respect  to  the  east  bridge,  it  ran  across 
the  bridge  partly  below  and  partly  above  the  floor,  di- 
viding it  also  into  a  north  and  south  driveway,  and 
rested  on  iron  straps  which  were  made  fast  to  two 
beams  in  the  centre  of  the  bridge,  nmning  east  and 
west,  the  under  surface  of  the  pipe  being  below  the  up- 
per surface  of  the  beams ;  and  then  over  the  pipe  run- 
ning east  and  west  over  the  centre  of  the  bridge  was  a 
wooden  boxing  extending  above  the  surface  of  the  floor 
18  inches,  completely  covering  the  pipe;  and  after  the 
pipe  crossed  the  west  abutment  of  the  west  bridge  it 
made  a  right  angle  bend  and  went  under  the  surface 
of  the  street  again. 

"The  main  tracks  of  the  Northern  Central  Railway 
Company  passing  under  the  west  bridge  at  Eager 
Street,  which  was  built  in  1884,  continued  on  the  west 
side  of  the  falls  to  a  point  north  of  Eager  Street  be- 
tween Eager  Street  and  Chase  Street,  the  next  street 
north  running  east  and  west,  and  then  crossed  the 
falls  on  a  bridge  to  the  east  side  of  the  falls,  and  thence 
went  north  to  Union  Station,  and  has  other  numerous 
tracks  in  the  valley  on  both  sides  of  Jones'  Falls. 
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"Such  was  the  situation  at  Eager  Street  and  north 
of  it  when,  about  the  year  1912,  the  city  was  planning 
the  construction  of  the  Eallsway  viaduct  up  Jones' 
Falls  Valley  running  north  and  south,  which  would 
cross  all  the  streets  running  east  and  west  across  the 
valley,  including  Eager  Street." 

Coming  now  to  the  proceedings  of  the  company  subsequent 
to  the  agreement  between  it  and  the  city,  as  contained  in  the 
letters  above  referred  to,  it  appears  that,  before  beginning 
the  work  of  raising  the  floor  of  the  east  bridge  to  meet  the 
grade  of  the  Fallsway,  the  company  concluded  that  it  needed 
more  room  for  tracks  between  the  east  abutment  and  the  west 
abutment  of  the  east  bridge,  and  obtained  the  consent  of  the 
city  to  set  the  east  abutment  of  said  bridge  back  eastwardly 
eighteen  feet,  and  to  build  a  new  concrete  bridge  between  the 
east  and  west  abutments.  This  bridge  was  constructed  at  the 
expense  of  the  company.  And  inasmuch  as  this  was  a  new 
structure  and  it  became  necessary,  therefore,  that  the  work 
of  attaching  the  city's  water  main  to  this  structure,  by  reason 
of  the  removal  of  the  old  bridge  at  the  company's  request  and 
for  its  convenience,  the  company  agreed,  on  the  advice  of  its 
counsel,  to  pay,  and  did  pay,  the  cost  of  carrying  the  pipe 
across  this  bridge,  amounting  to  $4,392.01.  It  also  agreed  to 
build  the  concrete  tunnel  through  the  abutments  and  under 
the  railroad  between  the  abutments  for  the  water  pipe.  But 
as  to  the  cost  of  relocating  the  water  main  on  the  west  bridge, 
the  company  insisted  it  was  under  no  obligation,  either  by 
the  terms  of  the  contract  or  by  reason  of  any  purpose  or  con- 
venience of  the  company  served  by  the  change  of  location,  or 
by  reason  of  any  necessity  for  such  change  growing  out  of 
the  raising  of  the  floor  of  the  bridge  to  meet  the  new  grade. 
With  this  conclusion  we  entirely  agree. 

It  is  to  be  observed  that,  when  the  bridge  was  originally 
built,  the  water  main  was  attached  thereto  by  the  city  for  its 
own  convenience,  and  according  to  its  own  plans.  It  ran 
across  the  bridge  partly  below  and  partly  above  the  floor,  di- 
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viding  it  into  a  north  and  south  driveway  and  rested  on  iron 
straps  which  were  made  fast  to  two  beams  in  the  centre  of  the 
bridge  running  east  and  west,  the  under  surface  of  the  pipe 
being  below  the  upper  surface  of  the  beams.  Over  the  pipe 
was  a  wooden  boxing  extending  alx)ve  the  surface  of  the  floor 
eighteen  inches. 

The  correspondence  in  regard  to  the  location  of  the  pipe  in 
relation  to  the  change  of  the  floor  of  the  bridge  shows  beyond 
any  reasonable  doubt  that  the  floor  of  the  bridge  was  raised, 
at  the  request  of  the  city  engineer  and  at  the  expense  of  the 
company,  much  higher  than  the  change  of  street  grade  re- 
quired, solely  for  the  purpose  of  covering  the  pipe  as  it  was 
then  located.  In  a  letter  fropi  Mr.  Latrobe  to  Mr.  Boteler, 
acting  City  Engineer,  Mr.  Latrobe  said : 

"In  accordance  with  your  letter  of  August  15,  1914, 
I  enclose  a  blue  print  showing  the  proposed  alterations 
to  Eager  Street  bridge  on  the  west  side  of  Jones' 
Falls,  Baltimore.  You  will  see  that  it  was  not  our 
intention  to  make  any  changes  whatever  in  the  cast- 
iron  water  pipe  over  the  bridge  on  the  west  side  of 
Jones'  Falls,  our  thought  being  to  merely  strengthen 
the  bridge  and  raise  up  the  floor  in  accordance  with 
the  plan  herewith  sent  you.  In  case  it  is  decided  by 
the  Water  Department  to  make  any  change  in  the 
elevation  of  the  water  pif>e  over  the  bridge  on  the  west 
side  of  Jones'  Falls,  we  do  not  think  the  railroad  com- 
pany should  bear  any  portion  of  this  expense,  as  no 
change  is  necessary  until  such  time  as  a  new  bridge 
on  new  lines  is  installed,  when  it  will  be  necessary  for 
us  to  make  an  absolute  change  in  the  location  of  the 
water  pipe  over  the  bridge  on  the  west  side  of  the 
falls,  and  this  change  cannot  be  made  until  the  new 
layout  of  the  tracks,  etc.,  in  connection  with  the  new 
Calvert  yard  is  definitely  decided  on  and  undertaken." 

In  his  reply  to  this  letter  Mr.  Boteler  says  that  he  will 
refer  the  blueprint  to  the  water  department,  and  advise 
promptly  of  their  intentions  as  to  their  pipe  location  if  they 
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propose  to  change  same.  He  makes  no  objection  however  to 
the  olaim  of  Latrobe  to  exemption  from  any  expense  con- 
nected with  the  moving'  of  the  pipe,  ahoiild  the  city  decide 
to  change  its  location.  The  omission  is  significant,  because, 
throughout  the  correspondence,  except  in  this  instance,  when- 
ever the  company  suggested  that  it  ahould  not  be  held  for 
expenses  for  which  it  did  not  think  it  was  responsible,  there 
was  always  a  prompt  insistence  by  the  city  engineer  that  the 
company  was  liable.  It  is  also  significant  that  nowhei^e  in 
the  correspondence  does  it  appear  that  the  company  was  ever 
notified  of  an  intention  on  the  part  of  the  city  to  change  the 
location  of  this  pipe.  On  the  contrary,  the  follounng  letters 
show  that  the  city  had  no  such  intention. 

"September  16,  1914. 
"Mr.  H.  K.  McKay, 

"City  Engineer,  Baltimore. 
"Dear  Sir: 

"Replying  to  your  letter  of  September  11th,  and 
returning  herewith  the  blue  print,  which  you  advised 
was  only  intended  as  a  memorandum  sketch  showing 
the  relation  of  the  Water  Department's  pipe  to  the 
established  grade,  as  requested  by  yourself : 

"In  your  letter  of  the  above  date  you  state,  Plotted 
thereon  you  will  observe  the  water  pipe  in  the  location 
which  the  Water  Department  expects  to  place  it.'  My 
understanding  is  that  the  Water  Department  does  not 
expect  to  make  any  change  whatever  in  the  present 
location  or  grade  of  its  water  pipe  over  the  west  span 
of  Eager  Street  bridge  on  the  west  side  of  the  Falls- 
way.    Is  not  my  understanding  correct? 

"With  reference  to  the  floor  on  the  bridge,  I  would 
advise  you  that  we  will  conform  with  your  request  to 
place  a  3-inch  lumber  floor  on  top  of  the  Eager  Street 
bridge  on  the  west  side  of  the  Fallsway. 

'^y  further  imderstanding  is  that  the  railroad  com- 
pany is  to  pay  the  entire  cost  of  changing  Eager 
Street  bridge  on  the  west  side  of  the  Eallsway  to  the 
west  side  of  the  bridge,  but  that  it  will  have  nothing 
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whatever  ot  do  with  changing  the  roadway  of  Eager 
Street  west  of  the  west  abutment  of  the  bridge.  Will 
you  kindly  advise  me  if  this  is  clearly  understood? 

"The  elevations  shown  on  our  plan  are  based  on 
P.  R.  R.  datum  and  not  city  datimi.  In  order  to  get 
city  datum,  add  1.35  to  P.  R.  R.  datum. 

"If  you  will  have  the  floor  elevation  at  each  end  of 
the  Eager  Street  bridge  west  of  Jones'  Falls  desig- 
nated on  the  ground,  we  will  keep  to  this  elevation  ex- 
actly. 

"Yours  respectfully, 

"G.  Latrobe, 
"Genl.  Agt.  &  Supt. 
"Copy  to  DBD  and  JCK 
"dm— End." 

"Department  of  Public  Improvements, 
"Office  of  City  Engineer, 

"Baltimore,  Md.,  Sept.  21st,  1914. 
"Mr.  Gamble  Latrobe,  Gen'l  Agt.  &  Supt., 
"Pennsylvania  Railroad, 
"Baltimore,  Md. 
"Dear  Sir: 

"I  have  yours  of  September  16th  returning  your 
plan  showing  the  change  in  the  Eager  Street  bridge, 
west  of  the  Fallsway,  on  which  was  sketched  the  loca- 
tion of  the  Water  Department's  pipe  line  and  our 
established  grade. 

"In  placing  this  grade  on  the  plan  I  assumed  that 
your  elevations  were  city  datum.  Your  information 
in  the  letter  that  they  referred  to  Pennsylvania  Rail- 
road datum  puts  a  somewhat  different  phase  on  the 
situation  at  the  west  end  of  the  bridge. 

"You  have  shown  the  floor  at  about  its  proper  ele- 
vation, and  this  would  indicate  that  unless  the  pipe 
line  was  depressed  or  your  bridge  slightly  raised  at 
this  point  the  pipe  must  necessarily  jjroject  above  the 
surface  of  the  floor.  This  would  be  evidently  unde- 
sirable, since  the  additional  elevation  is  so  slight  to 
place  it  entirely  below  the  floor. 
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"I  desire  to  request  that  you  raise  your  bridge  at 
the  west  abutment  when  the  changes  are  undertaken 
sufficiently  to  place  the  top  of  the  bells  of  the  pipe 
line  below  the  underside  of  the  flooring. 

"Your  understanding  that  the  Water  Department 
does  not  contemplate  any  change  in  the  location  of 
their  pipe  line  is  correct. 

"As  requested  in  the  last  paragraph  of  your  letter, 
we  will  have  the  elevation  at  each  end  of  the  bridge 
designated  on  the  ground  whenever  you  desire  same; 
these  elevations  to  be  such  as  to  acquire  the  above 
mentioned  object. 

"Yours  very  truly, 

"H.  K.  McKay, 
"City  Engineer." 

"Mr.  H.  K.  McKay, 
"City  Engineer. 
'T)ear  Sir: 

"In  accordance  with  your  letter  of  September  2l8t 
concerning  the  change  in  the  Eager  Street  bridge  west 
of  the  Fallsway,  I  am  very  glad  to  accede  to  your 
request  that  we  raise  our  bridge  at  the  west  abutment 
when  the  changes  are  undertaken  sufficiently  to  place 
the  top  of  the  bells  of  the  pipe  line  below  the  under- 
side of  the  flooring. 

"I  further  note  that  you  will  give  us  the  elevation 
at  each  end  of  the  bridge  on  the  ground  whenever  we 
are  ready  to  require  this  information,  on  account  of 
the  construction  of  our  bridge,  and  would  be  glad  if 
you  would  have  these  elevations  given  us  on  Monday 
morning,  September  28,  1914.  I  will  have  one  of 
our  engineers  at  the  bridge  at  10  A.  M.  on  that  date  so 
that  he  will  be  able  to  mark  the  elevations  which  you 
give  us. 

"Thanking  you  for  your  courtesy  in  this  matter,  I 
am, 

'TTours  very  truly, 

"G.  Latrobe, 
"General  Agent  &  Supt/' 
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Wheu  Mr,  Latrobe  was  informed  of  the  amount  of  the 
city's  bill  against  the  company,  several  letters  were  exchanged, 
as  follow'B: 

"January  12,  1915. 

'"Mr.  R.  L.  Clemmitt, 

"Acting  Water  Engineer, 
"Baltimore,  Md. 

"Dear  Sir: 

"Referring  to  your  conversation  with  our  division 
engineer,  Mr.  Franklin  Duane,  on  January  11th,  in 
your  office  in  r^ard  to  the  cost  of  changing  the  pipe 
on  the  east  side  of  Eager  Street  bridge,  the  cost  of 
same  as  per  bill  rendered  by  the  city  being  $6,718.00, 
whereas  Mr.  Ezra  B.  Whitman's  letter  to  me  of  Au- 
gust 4,  1913,  stated  that  he  had  estimated  that  the  cost 
of  this  work  would  be  approximately  $3,500.00. 

"It  is  very  unfortunate  that  this  bill  has  been 
increased  by  almost  100  per  cent.,  and  it  seems  to 
me  as  though  you  must  have  included  in  your  bill  the 
recaulking  and  general  repairs  to  your  pipe,  etc., 
which  you  had  done  on  the  west  side  of  the  new 
Falls  way.  In  view  of  the  fact  that  the  location  of  this 
water  pipe  on  the  west  side  of  the  Fallsway  was  in 
no  way  changed  and  recaulking  of  your  pipe,  etc., 
which  you  did  was  due  to  no  fault  of  the  railroad 
company,  but  due  to  general  wear  and  tear,  I  shall  be 
very  glad  if  you  will  go  carefully  into  the  bill  of 
$6,718.00  which  you  sent  us,  and  see  if  some  of  this 
expense  cannot  be  deducted. 

"Your  prompt  reply  in  regard  to  this  matter  is 
requested. 

"Yours  respectfully, 

"G.  Latrobe, 
"Genl.  Agt.  &  Supt." 
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"City  of  Baltimore, 
"Water  Department, 

"February  5th,  1915. 
"Mr.  Gamble  Latrobe,  General  Agent  &  Supt., 
"Pennsylvania  Railroad  Company, 
"City. 
"Dear  Sir: 

"In  reply  to  your  letter  of  January  12tli  in  I'egard 
to  the  bill  of  $6,718.00  for  work  done  at  Eager  Street 
bridge  at  the  Fallsway,  I  beg  to  advise  you  that  I 
have  gone  into  this  matter  very  carefully  and  desire 
to  say  that  I  find  there  have  been  three  separate 
pieces  of  work  done  in  Eager  Street  between  Buren 
Street  and  Guilford  Avenue. 

"First — The  installing  of  two  30-inch  valves  in 
Eager  Street,  one  near  Guilford  Avenue  and  the  other 
near  Buren  Street. 

"Second — Some  changes  in  our  30-inch  main,  made 
necessary  by  the  change  of  grade  in  the  bridge  west 
of  Fallsway;  and 

Third— The  drop  in  the  30-inch  main  under  the 
new  bridge  east  of  the  Fallsway. 

"I  find  that  the  entire  expense  of  all  of  these  changes 
has  been  charged  to  you  in  the  bill  of  $6,718.00. 

"The  estimate  given  you  by  Mr.  Whitman  of  $3,- 
500.00  was  supposed  to  cover  the  expense  of  the  work 
under  the  new  bridge,  and  I  am  billing  you  for  this 
piece  of  work  separately  at  the  exact  cost  of  doing  the 
work,  which  is  $4,392.01,  which  is  about  25  per  cent, 
higher  than  the  estimate  which  Mr.  Whitman  gave 
you.  I  am  also  billing  you  for  the  work  done  on  the 
bridge  west  of  the  Fallswajy,  which  amounted  tb 
$1,311.73,  as  by  the  opinion  of  the  City  Solicitor 
und^r  date  of  April  1st,  1914,  he  advises  me  that  all 
of  this  work  should  be  charged  to  your  company. 

"The  cost  of  installing  the  two  30-inch  valves  will 
be  borne  by  the  Water  Department,  as  I  do  not  see 
any  good  reason  why  that  work  should  be  charged  to 
your  company. 
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"I  trust  this  statement  of  the  matter  wUl  be  satis- 
factory to  you  and  regret  that  the  same  was  delayed 
so  long  in  this  office. 

"Yours  truly, 

"Robt.  L.  Clemmitt, 
"Acting  Water  Engineer." 

"Mr.  Robert  L.  Clemmitt, 

"Acting  Water  Engineer, 
"Baltimore,  Md. 
'TDear  Sir : 

"Acknowledging  receipt  of  your  letter  of  Febru- 
ary 5th,  I  would  advise  you  that  the  bill  covering  the 
change  in  the  thirty-inch  main  at  Eager  Street  on  the 
east  side  of  the  falls,  amounting  to  $4,392.01,  is  sat- 
factory,  and  we  have  passed  the  same  for  payment. 

"We  have  not,  however,  passed  the  bill  for  *relo- 
cating  the  thirty-inch  water  main  on  the  bridge  west 
of  the  Fallsway,'  amounting  to  $1,311.73,  as  we  be- 
lieve the  City  Solicitor,  in  giving  his  opinion  of  April 
1,  1914,  that  all  of  the  work  should  be  charged  against 
the  railroad  company,  was  under  a  misapprehension 
of  the  facts  in  the  case.  It  must  be  distinctly  under- 
stood that  no  changes  of  any  kind  or  description 
were  required  in  your  pipe  line  west  of  the  Falls- 
way,  due  to  any  work  of  the  railroad  company.  The 
pipe  now  rests  in  identically  the  same  location,  with 
the  same  supports,  as  it  has  always  rested.  We  under- 
stand that  you  made  changes  in  the  bends  of  this 
pipe  at  the  west  end  of  the  bridge  and  did  other  work 
in  order  to  improve  the  appearance  of  the  bridge  and 
get  the  pipe  under  the  new  floor  of  this  bridge,  which 
floor  the  Pennsylvania  Railroad  Company  raised  at 
its  expense  at  the  request  of  the  City  Engineer,  in  order 
to  cover  over  your  pipe.  We  made  no  change  of  any 
kind  or  description  in  our  bridge  west  of  the  Falls- 
way  that  could  have  possibly  made  the  Water  Depart- 
ment spend  one  dollar  on  their  pipe  had  they  not 
desired  to  make  some  change  in  it.  If  Mr.  Field  is 
still  of  the  opinion,  after  having  full  knowledge  of 
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this  case,  that  the  railroad  company  is  responsible  for 
the  cost  of  this  change,  will  you  kindly  have  him 
advise  on  what  grounds  he  bases  his  opinion.  I  am 
retaining  the  bill  for  the  ^relocation  of  the  thirty- 
inch  water  main  on  the  bridge  west  of  the  Fallsway 
viaduct'  for  our  file  until  I  hear  further  from  you  on 
the  subject. 

"Yours  respectfully, 

"G.  Latrobe, 
"Genl.  Agt.  &  Supt." 

"City  of  Baltimore, 
*^ater  Department, 

"December  20,  1915. 
"Pennsylvania  Railroad  Co., 
"Union  Station,  City. 

"Attention  of  Mr.  Gamble  Latrobe. 
"Gentlemen : 

"We  again  enclose  our  account  against  you,  under 
date  of  January  29,  1915,  for  relocating  30-inch  water 
main,  etc.,  amounting  to  $1,311.73. 

"If  there  is  any  reason  why  this  should  not  be  paid, 
please  advise  at  once ;  if  not,  make  prompt  remittance 
covering  same  to  the  City  Comptroller. 
"Yours  very  truly, 

"Chas  W.  Nagle, 

"Auditor, 
"For  Walter  E.  Lee, 
"Water  Engineer." 

"December  31,  1915. 
"Mr.  Charles  W.  I^agle, 

Auditor,  Water  Engr's  Dept., 
"Baltimore,  Md. 
"Dear  Sir: 

"In  reply  to  your  letter  of  December  20,  1915,  I 
would  advise  you  that  your  bill  for  relocating  the  30- 
inch  water  main,  etc.,  on  Eager  Street,  amounting  to 
$1,311.73,  has  not  been  paid  for  the  reason  that  we 
do  not  think  it  is  proper  that  this  bill  should  be  made 
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out  against  the  railroad  company.  We  have  had  this 
matter  up  many  times  with  the  Water  Engineer's  De- 
partment, and  this  morning  my  representative  met  Mr. 
S.  S.  Field  on  the  ground  and  explained  the  matter 
to  him.  Mr.  Field  was  very  much  surprised  at  what 
we  told  him,  and  stated  that  he  would  take  the  matter 
up  again  with  your  department,  as  he  certainly  had 
been  told  that  this  water  pipe  had  been  lowered  in 
order  to  permit  the  railroad  company  to  get  a  proper 
grade  on  Eager  Street,  while  I  am  sure  that  you  are 
well  aware  that  the  elevation  of  the  water  pipe  has 
not  been  changed  in  the  slightest  degree  from  that 
which  it  has  always  been  in,  and  that  the  railroad  com- 
pany raised  the  floor  of  its  bridge  over  Eager  Street, 
west  of  the  Fallsway,  in  order  to  cover  this  pipe,  which 
formerly  projected  above  the  roadway,  this  being  done 
at  the  request  of  the  City  Engineer  and  at  the  expense 
of  the  railroad  company. 

'TTours  respectfully, 

"G.  Latrobe, 
"Genl.  Agt  &  Supt.'' 

It  will  be  seen  from  this  correspondence  that  no  one  con- 
troverts Mr.  Latrobe's  assertions  that  no  changes  of  any  kind 
in  the  pipe  line  west  of  the  Fallsway  were  required  by  any 
work  of  the  railroad  company,  and  the  company  "made  no 
change  of  any  kind  or  description  in  our  bridge  west  of  the 
Fallsway  that  could  have  possibly  made  the  water  depart- 
ment spend  one  dollar  on  their  pipe  had  they  not  desired  to 
make  some  change  in  it." 

There  was  a  conflict  in  the  oral  testimony  as  to  whether 
or  not  the  pipe  was  actually  lowered.  Mr.  McKay,  the  city 
engineer,  testified  in  chief  that  the  raising  of  the  grade  of 
the  Fallsway  300  feet  north  of  Eager  Street  at  the  request 
of  the  railroad  company  involved  the  raising  of  the  Fallsway 
at  Eager  Street,  and  that  involved  the  raising  of  the  grade 
of  the  bridge  west  of  the  Fallsway. 

It  is  perfectly  evident,  however,  from  his  testimony  on 
cross-examination,  that  the  only  reason  it  was  necessary  to 
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change  the  location  of  the  pipe  was  to  change  the  condition 
that  had  always  existed  there  of  having  part  of  the  pipe  above 
the  floor  of  the  bridge.  He  admitted  that  when  the  new  bridge 
was  built,  about  the  same  time  the  city  constructed  its  pipe 
above  the  floor,  and  thus  divided  the  east  end  of  the  bridge 
into  two  drive  ways,  and  the  only  answer  he  could  give  to  the 
question  why  the  change  which  he  said  was  necessary  on  the 
west  end  of  the  bridge  was  not  necessary  on  the  east  end,  was 
that  Mr.  Hendrick,  and  not  the  witness,  had  charge  of  the 
work  on  the  east  end.  The  witness,  however,  was  forced  to 
admit  that  he  had  approved  that  work.  He  also  admitted  that 
the  city  had  originally  located  the  pipe  above  the  floor  of  the 
west  bridge,  but  said  that  was  done  as  a  matter  of  economy. 

On  all  the  evidence  in  the  case  we  are  satisfied  that  the 
trial  court  erred  in  refusing  to  grant  the  first  prayers  of  the 
defendant  withdrawing  the  case  from  the  jury. 

It  may  be  that  good  engineering  required  that  the  pipe 
should  be  entirely  under,  rather  than  partly  over,  the  floor 
of  the  bridge ;  but  however  that  may  be,  we  are  quite  sure  the 
change  could  not  be  made  at  the  expense  of  the  defendant, 
there  l)eing  no  such  requirement  in  the  contract,  and  no  nec- 
<?ssity  for  it,  resulting  from  anything  that  was  done  at  the 
request,  or  for  the  benefit,  of  the  defendant. 

Judgment  reversed  without  a  new  trial,  with 
costs  to  appellant. 
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JOSHUA  S.  LIXTHICUM 

vs. 

JOHN  F.  SHIPLEY  et  al. 

Pond  as  Navigable  Water — Boundaries  on  Waters — Patent  for 

Land, 

If  a  pond,  though  not  capable  of  use  for  purposes  of  com- 
merce and  travel,  is,  because  connected  by  a  channel  with  a 
navigable  river,  to  be  regarded  as  itself  navigable,  there  can, 
in  view  of  the  Act  of  1862,  be  no  grant  of  a  patent  for  land 
covered  by  the  water  of  the  pond.  i)p.  98,  99 

A  grant,  by  the  owner  of  the  bed  of  a  non-navigable  stream, 
of  land  bounding  thereon,  conveys,  even  without  express  lan- 
guage, ownership  to  the  middle  of  the  stream.  p.  99 

The  caveator  to  the  grant  of  a  patent  need  not  prove  that 
he  has  any  interest  in  the  alleged  vacant  land,  it  being  suffi- 
cient if  he  shows  that  the  State  has  no  title.  p.  100 

The  State  cannot  grant  a  patent  to  land  of  which  the  appli- 
cant for  the  patent  is  already  owned.  p.  100 

There  is  a  prima  facie  presumption  that  riparian  proprietors 
on  non-navigable  streams  own  the  soil  ad  filum  medium  aquw, 

p.  100 

A  boundary  upon  a  natural  pond  or  lake  in  this  State  carries 
title  to  its  centre.  p.  101 

Decided  January  11th,  1922, 

Appeal  from  the  Commissioner  of  the  Land  OfBce. 

Caveat  by  John  F.  Shipley  and  George  J.  Cook  to  a  certifi- 
cate of  survey  filed  in  connection  with  an  application  for  a 
patent  by  Joshua  S.  Linthicum.  From  an  order  sustaining 
the  caveat^  said  Linthicum  appeals.     Affirmed. 
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The  cause  was  argued  before  Boyd,  C.  J.,  Bhtscoe, 
Thomas,  Pattison,  Frneb,  Stockbritx>e,  Abkins,  and 
Opfutt,  J  J. 

Scurmtel  E,  Dermis,  with  whom  was  W,  Harry  Holmes  on 
the  brief,  for  the  appellant. 

A.  Theodore  Brady  for  the  appellees. 

Adkins,  J.,  delivered  the  opinion  of  the  Court. 

This  appeal  is  from  an  order  of  the  Commissioner  of  the 
Land  Office,  sustaining  the  caveat  of  the  appellees,  and  re- 
fusing to  grant  a  patent  to  appellant  to  part  of  the  bed  of  a 
body  of  water,  designated  in  the  sun^eyor's  certificate  as  a 
"pond,"  in  the  Third  Election  District  of  Anne  Arundel 
County,  containing,  in  the  part  alleged  to  be  vacant  land, 
thirty  acres. 

This  pond,  or  lake,  or  whatever  may  be  its  proper  designa- 
tion, is  entirely  surrounded  by  lands  owoied  by  the  caveators 
and  the  oaveatees,  and  by  one  Hancock. 

The  grounds  of  the  caveat  are : 

1.  That  the  survey  comprehends  within  its  metes 
and  bounds  a  tract  of  land  or  part  thereof,  covered  or 
overspread  with  navigable  or  tide  water. 

2.  That  the  said  survey  comprehends  within  its 
metes  and  bounds  a  tract  of  land  or  part  of  a  tract  of 
land,  covered  with  water;  that  the  caveators,  who  are 
owners  of  the  land  abutting  on  said  water,  enjoy 
riparian  rights  to  the  said  water  and  land  thereunder. 

3.  That  the  survey  comprehends  within  its  metes 
and  bounds  a  tract  of  land,  or  part  thereof,  to  which 
the  caveators  hold  deed  of  title ;  and  the  land  is  owned 
by  the  caveators  in  fee  simple. 

The  fundamental  questions  to  be  answered  are : 

a.  Has  the  State  title  to  the  hens  in  quo  ? 

b.  Is  the  land  covered  by  navigable  water  ? 
VOL.  140  4 
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If  the  water  is  navigable  then,  under  the  Act  of  1862, 
Code,  art.  54,  see.  49,  a  patent  may  not  be  issued.  If  the 
State  has  no  title  the  result  is  the  same.  First  as  to  navi- 
gability: 

It  is  abundantly  established  by  the  testimony  of  all  the 
witnesses  that  the  water  covering  tbe  land  cannot  be  used 
for  purposes  of  commerce  or  travel ;  and  that  is  the  well  es- 
tablished test  in  most  of  the  states  of  this  country.  It  does 
not  seem  to  have  been  adopted  in  this  State  unless  the  recog- 
nition of  the  general  rule  in  the  case  of  Havre  de  Grace  v. 
Harlmo,  129  Md.  265,  had  tlie  effect  of  overruling  earlier 
decisions  of  this  Court. 

It  was  decided  in  the  case  of  Sollers  v.  Sollers,  77  Md. 
148,  that  a  parcel  of  land  containing  about  one  and  a  half 
or  two  acres  of  land,  called  Terrapin  Cove,  "all  of  it  covered 
by  water,  within  the  ebb  and  flow  of  the  tide''  with  a  maxi- 
mum depth  of  eight  feet,  with  a  wire  fence  extending  across 
its  mouth  thirty  yards  wide,  said  cove  being  described  as  "an 
arm  of  Mearses'  Cove,  which  emptied  into  the  Patuxent 
River  through  a  channel  made  by  John  J.  Sollers,"  was  with- 
in the  inhibition  of  article  54,  section  49,  of  the  Coda  It 
being  uncertain  from  the  evidence  in  that  case  whether  the 
"channel'*  thus  referred  to  was  an  entirely  artificial  way,  or 
whether,  before  it  was  made,  the  waters  of  Mearses'  Cove  had 
flowed  through  a  natural  outlet  to  the  river,  the  Court  as- 
sumed, for  the  purposes  of  its  ruling,  that  it  was  a  natural 
outlet  Judge  Page,  who  wrote  the  opinion,  quotes  from 
earlier  decisions  of  the  Court  as  follows :  "All  the  soil  below 
high  water  mark  within  the  limits  of  the  State,  wJi^re  the  tide 
ebbs  and  flows,  that  is  the  subject  of  exclusive  propriety  and 
ownership,  belongs  to  the  State,  subject  only  to  such  lawful 
grants  of  such  soil,  as  may  have  been  heretofore  made"; 
citing  Hess  v.  Muir,  65  Md.  607;  Broivne  v.  Kennedy,  5  H. 
j&r  J.  203.  Continuing,  the  Court  says:  "Terrapin  Cove, 
therefore  being  a  tributary  of  the  Patuxent  River,  and  within 
the  ebb  and  flow  of  the  tide,  must  be  regarded  as  a  public 
river  or  arm  of  the  sea,  the  soil  of  which  under  the  charter 
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granted  to  T-ord  Baltimore,  became  vested  in  the  State  of 
Maryland ;  and  so  it  remains,  unless  it  be  included  in  some 
grant  by  the  State,  made  prior  to  the  passage  of  the  Act  of 
1862/'  That  case  seems  to  hold  that  a  body  of  water 
navigable  under  the  common  law  test  comes  within  the  pro- 
vision of  the  Act  of  1862. 

If  this  be  the  proper  interpretation  of  that  decision,  the 
order  appealed  from  must  be  affirmed,  because  then  the  Com- 
missioner was  prohibited  by  the  Act  of  1862  from  granting  a 
patent  for  the  lociis  in  quo,  as  it  appears  from  the  testimony 
of  all  the  witnesses  that  there  is  a  channel  connecting  the  so- 
called  pond  with  the  Patapsco  River,  said  channel  being  vari- 
ously estimated  at  from  eight  to  twenty  feet  in  width,  through 
which  the  tide  ebbs  and  flows. 

However,  it  does  not  appear  from  the  report  of  the  Sellers 
case  whether  or  not  "Terrapin  Cove"  was  in  fact  navigable, 
that  is,  susceptible  of  being  used  for  purposes  of  commerce 
or  travel ;  and  no  reference  to  that  is  made  in  the  opinion  of 
the  Court. 

But  if  that  case  be  not  regarded  as  decisive  of  this,  then 
the  order  of  the  Commissioner  must  be  sustained,  because  the 
State  had  no  title. 

It  is  conceded  by  caveatee  that  a  grant,  by  the  owner  of  the 
bed  of  a  non-navigable  stream,  of  land  bounding  ihereoyi, 
conveys,  even  without  express  language,  ownership  to  the 
middle  of  the  stream.  Day  v.  Day,  22  Md.  530 ;  Browne  v. 
Kennedy,  5  H.  &  J.  196.  But  it  is  urged  that  before 
caveators  can  successfully  invoke  that  principle,  they  must 
first  establish  by  proof  a  grant  calling  for  the  shores  of  the 
pond  to  them  or  their  predecessors  in  title  from  the  State; 
and  it  is  contended  that  the  caveators  have  failed  to  meet 
that  burden  in  that  they  only  claim  that  they  are  "owners  of 
land  abutting''  on  the  pond,  and  the  evidence  is  only  this  as 
to  Shipley;  while  as  to  Cook  definite  lines  are  established 
beyond  the  shore,  but  short  of  the  middle  of  the  water.  The 
proof  also  shows  that  the  lines  of  Hancock,  another  riparian 
proprietor,  who  is  not  a  party  to  the  proceeding,  extend  into 
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the  water,  but  not  as  far  as  the  middla  This  contention 
overlooks  the  testimony  of  Linthioum,  the  caveatee,  that  his 
"deed  calls  for  so  many  feet  binding  and  on  the  Patapsco 
River  to  the  gut  of  aforesaid  pond,  then  running  to  and  bind- 
ing on  the  tidewaters  of  said  gut  and  pond  nine  following 
courses  and  distances,  which  takes  in  a  greater  portion  of  the 
boundary  line  of  the  pond.''  His  oral  testimony  as  well  as 
that  of  other  owners  as  to  ownership  was  admitted  without 
objection.  Now  a  caveator  need  not  prove  that  he  has  any  in- 
terest in  the  alibied  vacant  land.  It  is  enough  if  he  shows 
that  the  State  has  no  title.  "A  caveat  will  not  be  dis- 
missed merely  because  the  caveator  shows  no  interest"  Pat- 
terson V.  Gelston,  23  Md.  432.  The  Commissioner  correctly 
observed  that  he  must  deal  with  this  case  exactly  as  if  a 
stranger  were  the  applicant  for  the  patent.  The  State  can- 
not grant  Linthicimi  a  patent,  under  a  special  warrant  such 
as  was  applied  for  in  this  case,  to  land  of  which  he  is  ah^eady 
the  owner. 

Besides,  the  prima  facie  presimiption  is  that  riparian  pro- 
prietors on  non-navigable  streams  own  the  soil  covered  by 
such  rivers  ad  filum  medium  aqua£.  This  presumption  was 
probably  n^atived  as  to  Cook  and  Hancock  by  the  evidence 
that  their  lines  run  to  definite  points  in  the  water  short  of  the 
center;  but  it  holds  good  as  to  Shipley.  Angell  on  Water 
Courses  (7th  Ed.),  sections  10,  95.  The  implication  of  the 
language  of  the  following  Maryland  oases  is  to  the  same 
effect:  Browne  v.  Kennedy,  supra;  Day  v.  Day,  supra:  Gump 
V.  Sil)ley,  79  Md.,  at  p.  168;  Ooodsell  v.  Lawson,  42  Md.,  at 
p.  362 ;  Shipley  v.  Western  Md.  R.  R.  Co.,  99  Md.,  at  p.  133. 
See  also  27  R.  C.  L.,  p.  1371,  sec.  280. 

It  is  further  urged  by  caveatee  that  there  is  a  distinction, 
as  to  the  rights  of  riparian  owners,  between  a  non-navigable 
stream  and  a  natural  pond,  and  that  a  boundary  upon  a 
natural  pond  or  lake  carries  title,  not  to  its  center,  but  only 
to  low  water  mark ;  and  he  cites  five  cases  from  Maine,  Massa- 
chusetts, New  York  and  Ohio,  to  support  this  view.  The 
Massachusetts  ordinance  of  1647  made  every  lake  of  more 
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than  ten  acres  extent  public.  The  decisions  of  that  State 
therefore  necessarily  denied  that  riparian  ownership  extended 
to  the  center  of  such  lakes.  The  same  may  be  said  of  Maine 
decisions,  that  State  being  governed,  by  said  ordinance  of 
1647,  which  was  operative  in  Maine,  as  that  State  was 
originally  a  part  of  Massachusetts.  The  New  York  case 
cited,  Wheeler  v.  SpinaUi,  54  X.  Y.  377,  was  virtually  over- 
ruled by  the  later  case  of  Gouvemeur  v.  National  Ice  Co.  of 
Xeiv  York,  134  X.  Y.  355,  18  L.  R.  A.  695.  The  Ohio  case 
cited,  Lembeck  v.  Nye,  47  Ohio  St.  336,  does  not  support 
caveator's  proposition.  While  it  cannot  be  denied  that  the 
subject  of  the  ownership  of  the  beds  of  small  lakes  has  been 
somewhat  confused  by  conflicting  decisions,  we  are  not  im- 
pressed with  the  reasonableness  of  the  distinction  contended 
for,  and  the  weight  of  authority  is  against  it.  Farnham, 
Waiers  and  Water  Rights,  sec.  861 ;  40  Cyc,  p.  636,  sec.  3 ; 
27  R.  C.  L.,  p.  1373,  sec.  281.  A  very  enlightening  dis- 
cussion of  this  subject,  with  citations  of  cases,  is  found  in 
the  note  to  Gouvemeur  v.  National  Ice  Co.  of  New  York,  18 
L.  R.  A.  695. 

For  reasons  above  set  out  the  order  appealed  from  will  be 
affirmed. 

Order  affirmed,  iv'ith  costs  io  appeU-ee. 
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LOUIS  A.  HAZARD. 

A  ttach  ment — Non-Residence, 

One  who,  having  been  given  by  his  employer  a  six  months' 
vacation  for  the  benefit  of  his  health,  went  to  Florida  and 
California,  held  not  to  be,  during  such  period,  a  non-resident 
of  the  State  for  the  purpose  of  the  attachment  law,  since  he 
might  be  expected  to  return  before  the  half-year  period  had 
fully  expired. 

Decided  January  11th,  1922. 

Appeal    from    the    Superior    Court    of   Baltimore    City 

(GORTER,  J.). 

Action  by  Eleazer  Winakur  against  Louis  A.  Hazard. 
From  an  order  quashing  an  attachment  caused  to  be  issued  by 
the  plaintiiF,  he  appeals.    Affirmed. 

The  cause  was  argued  before  Boyd,  C.  J.,  Briscoe, 
Thomas,  Pattison,  TJrnek,  Stockbridge,  Adkins,  and 
Offutt,  JJ. 

Jacob  J.  H.  ^fitnick  and  Hiram  J.  Weisl'opf,  for  the 
appellant. 

The  defendant  (appellee)  was  a  non-resident  for  the  pur- 
pose of  an  attachment,  under  the  decisions  of  this  Court  in 
Riseivtck  v.  Dams,  19  Md.  82 ;  Dorsey  v.  Kyle,  30  Md.  512 ; 
Dorsey  v.  Dorsey,  30  Md.  522,  and  JloUander  v.  Central 
Metal  Co.,  109  Md.  131,  and  the  eases  of  Matter  of  Thomp- 
son, 1  Wendell,  43;  Frost  v.  Brishin,  19  Wendell,  14,  and 
Haggart  v.  Morgan,  5  N.  Y.  (1  Selden)  428,  cited,  relied 
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on,  and  approved,  in  the  above  cases  of  Eiseiinck  v.  Davis, 
Dorsey  v.  Kyle  and  Ilollander  v.  Central  Metal  Co.,  the 
weight  of  the  evidence  being  that  the  appellee  left  the  State 
for  an  indefinite  period. 

Leaving  the  State  for  any  considerable  length  of  time,  or 
a  protracted  obsence,  preventing  the  ordinary  service  of 
summons,  is  equivalent  to  non-residence  for  the  purpose  of 
the  attachment  law.  In  re  Thompson,  1  Wendell  43;  Frost 
V.  Brisbin,  19  Wendell,  14 ;  Haggart  v.  Morgan,  5  IS".  Y.  423 ; 
Mayor  v.  Oenet,  4  Hun,  487 ;  Stout  v.  Leonard,  37  !N^.  J.  L. 
492;  Baldwin  v.  FUgg,  43  N^.  J.  L.  495;  NwUor  v.  French, 
4  Yeates  (Pa.)  241;  Witheck  v.  MarshM-WeJls  Hardware 
Co.,  88  111.  App.  101. 

Richard  M.  Duvall,  with  whom  were  Dnvall  &  BaMxviai 
on  the  brief,  for  the  appellee. 

Stockbridge,  J.,  delivered  the  opinion  of  the  Court. 

The  appeal  in  this  case  is  from  an  order  of  Judge  Gobtee 
sitting  as  of  the  Superior  Court  of  Baltimore  City,  by  which 
an  attachment  that  had  been  previously  sued  out  by  the 
present  appellant  was  quashed.  The  facts  in  the  case  are 
practically  undisputed,  and  are  comparatively  simple. 

Louis  A.  Hazard,  the  appellee,  was  president  of  the  Tri- 
angle Oil  Corporation  and  as  such  president  signed  a  note  as 
president  on  the  12th  of  November,  1920,  for  $2,500,  and 
also  indorsed  the  note,  which  was  drawn  to  the  order  of  the 
Triangle  Oil  Corporation,  both  as  president  and  as  an  indi- 
vidual. The  note  by  its  terms  was  to  fall  due  on  March  first, 
1921,  and  it  was  discounted  by  the  appellant,  Eleazer  Wina- 
kur.  Not  being  paid  at  maturity,  Mr.  Winakur  endeavored 
to  get  in  touch  with  Mr.  Hazard,  and  was  advised  that  he 
was  absent  from  Baltimore,  and  the  precise  date  of  his  re- 
turn was  unknown.  Mr.  Hazard  was  an  elderly  gentleman, 
not  enjoying  the  best  of  health,  and  the  concern  of  Wise 
Brothers,  with  which  he  was  also  connected,  gave  him  a  six 
months'  vacation  for  the  benefit  of  his  health,  acting  on 
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which,  !Mr.  Hazard  went  to  Florida  and  thence  on  to  Sonth- 
eni  California.  It  was  while  thus  absent  that  Mr.  Winaknr 
endeavored  to  get  in  touch  with  Mr.  Hazard  and,  failing  in 
so  doing,  he  sued  out  a  non-resident  attachment  and  levied 
the  same  upon  the  residence  of  Mr.  Hazard  on  K^orth  Broad- 
way, r'pon  Mr.  Hazard's  return  to  Baltimore  a  motion  to 
quash  the  attachment  was  made,  upon  the  ground  that  Mr. 
Hazard  was  a  resident  of  Baltimore,  and  the  appeal  in  this 
case  was  from  the  order  of  court  granting  that  motion  and 
quashing  the  attachment. 

^Tien  we  come  to  examine  the  law  properly  applicable  to 
a  case  like  that  presented  by  the  record,  it  is  not  as  clear  as 
is  to  be  desired.  The  adjudications  upon  the  situation  at 
first  sight  appear  somewhat  inharmonious.  This  results 
from  a  variety  of  reasons.  In  some  of  the  cases  the  terms 
"resident"  and  "citizen"  are  used  in  a  manner  to  indicate 
that  the  court  was  employing  these  two  terms  synonymously, 
though,  as  a  matter  of  fact,  there  is  a  distinction  between 
them.  There  is  a  class  of  cases  where  the  matter  presented 
to  the  court  was  as  to  the  right  of  an  individual  to  register  or 
exercise  the  right  of  suffrage  in  a  particular  locality,  and  in 
cases  of  this  description  the  two  terms  are  used  interchange- 
ably more  often  than  in  any  other  class.  Some  of  the  deci- 
sions attempt  to  draw  a  distinction  between  resident  in  refer- 
ence to  political  rights  from  those  which  have  to  do  with 
commercial  rights,  but  in  all  of  these  cases  the  lines  of  deci- 
sion are  somewhat  hazy  and  difficult  to  follow  unless,  after 
careful  examination,  the  facts  out  of  which  the  case  therein 
presented  to  the  court  are  fully  understood.  In  general  it 
may  be  said  that  there  is  no  class  of  cases  in  which  each  case 
rests  upon  its  own  peculiar  facts  to  a  gi'eater  extent  than 
where  it  is  a  question  of  residence  or  non-residence,  or,  it 
may  be,  of  domicile.  In  some  of  the  cas^s  the  language  of 
the  opinions  is  very  broad  and  susceptible  of  an  extension 
not  called  for  by  the  facts  of  the  case  and  which,  carried  to 
its  logical  result,  would  lead  to  an  absurdity.  The  appellant, 
taking  his  cue  from  the  language  used  in  such  opinions  as 
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Ekeiticl'  V.  Davis,  19  Md.  82,  and  Dorsey  v.  Kyle,  80  ^U\. 
r>12,  urges  that,  at  the  time  of  the  issuaneo  of  the  writ  in 
this  case,  Mr.  Hazard  was  a  non-resident  and  as  such  liable 
to  be  proceeded  against  under  the  non-resident  attachment 
law  of  this  State.  The  authority  for  these  cases  is  found  in 
several  Xew  York  cases  in  which,  under  the  peculiar  circum- 
stances of  each  case,  tlie  phraseology'  of  the  decisions  does 
not  seem  to  have  been  weighed  with  the  consideration  which 
it  should  have  had.  As  contrasting  the  general  terms  which 
are  to  be  found  in  many  of  the  decisions,  compare  the  ex- 
pression in  Dorsey  v.  Kyle,  suf)ra,  that  "a  person  who  does 
not  reside  in  this  State"  is  a  non-resident,  with  the  language 
in  the  case  of  Langheimer  v.  Miinter,  SO  Md.  525,  where  it 
is  said  that  "temporary  absence  with  a  continuous  intention 
to  return  will  not  deprive  one  of  his  residence  though  it  ex- 
tends through  a  series  of  years,"  and  which  language  is  used 
by  our  Oourt  upon  the  authority  of  Cooley  on  Constiiid'ional 
Limiidtiom,  fiOO,  and  Fry's  case,  71  Pa.  St.  302,  and  again 
quoted  with  approval  in  Turner  v.  Cro.^hy,  85  Md.  181,  and 
all  of  which  castas  wei*e  again  reviewed  in  a  very  thorough 
opinion  in  the  case  of  Hollander  v.  Central  Metal  Comqmny, 
109  Md.  181. 

Xow  what  were  the  facts  in  the  two  most  recent  ^laryland 
cases?  Tn  Dorsey  v.  Kyle,  30  Md.  512,  the  individual  sought 
to  be  proceeded  against  had  left  Maryland  in  July,  1861, 
and  gone  to  Virginia.  He  remained  there  imtil  the  close  of 
the  Civil  War  and  even  after  that,  and,  in  view  of  his  long 
absence  from  the  State  with  no  expressed  idea  of  returning 
here  at  any  coi-tain  time,  he  was  held  to  be  liable  to  be  pro- 
ceeded against  as  a  non-resident.  In  the  case  of  Ifollander 
V.  Central  Metal  Company,  sujyra,  the  suit  was  one  to  en- 
force the  specific  |)erformance  of  a  covenant  relating  to  the 
redemption  of  a  ground  rent.  Mr.  Hollander  went  to  Scan- 
dinavia for  the  purpase  of  pursuing  certain  philological  re- 
searches and,  upon  his  return  to  the  United  States,  stopped 
in  Xew  York  for  the  purpose  of  pursuing  the  same  studies 
still  further.    He  also  sought  to  have  the  proceeding  against 
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hiui  quashed  upon  the  giound  of  his  residence  here,  but  this 
Court  held  that,  not  having  stated  in  his  pleadings  any  time 
when  he  expected  to  return  here,  or  even  that  he  did  expect  to 
return  here,  that  the  proceeding  against  him  as  a  non-resident 
was  maintainable.  Thus  all  of  these  cases  present  a  condition 
far  different  from  that  shown  in  the  case  of  Mr.  Hazard. 
He  had  been  given  a  vacation  of  six  months  and  that  only. 
Under  the  verv^  terms  of  this  concession  to  him,  he  might  be 
expected  to  return  to  Baltimore  before  the  half  year  period 
had  fully  expired. 

The  view  now  contended  for  by  the  appellant  carried  to  its 
inevitable  logical  conclusion  would  render  it  unsafe  for  a 
member  of  the  bar  of  Baltimore  City  to  come  to  Annapolis 
to  argue  a  case  in  this  Court,  because  he  could  not  in  advance 
say  with  absolute  certainty  what  train  he  might  return  by, 
and  when  he  would  reach  Baltimore,  so  as  to  be  amenable  to 
the  process  of  the  courts  of  that  city.  Any  such  construction 
of  the  law  would  be  so  unreasonable  as  to  demonstrate  at  once 
the  fallacy  of  the  appellant's  contention.  The  order  appealetl 
from  will  therefore  be  affirmed. 

Order  affirmed,  with  costs  in  this  Court  and 
the  court  helow. 
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VS. 

SAMUEL  NEEDLE  et  al. 

Misrepresentations  by  Vendor — Rescission  of  Sale. 

A  court  of  equity  has  jurisdiction  to  set  aside  a  sale  for 
misrepresentations  by  the  vendors,  and  to  require  them  to  repay 
money  paid  as  a  deposit  on  the  sale.  pp.  Ill,  112 

A  misrepresentation  on  behalf  of  the  vendor  as  to  the  aggre- 
gate annual  rentals  from  the  property  at  the  time  of  the  sale, 
held  to  be  sufficiently  material  to  justify  the  setting  aside  of 
the  sale,  although,  before  the  time  at  which  the  purchaser  was 
to  take  over  the  property,  the  rentals  were  raised,  by  the  efforts 
of  the  vendor,  to  the  amount  originally  named  by  his  repre- 
sentative. P- 113 

Decided  January  lltli,  1922. 

Appeal  from  the  Circuit  Court  iN'o.  2  of  Baltimore  City 
(Stump,  J.). 

Bill  by  Samuel  Xeedle  and  Jacob  L.  Cardin  against 
Samuel  Kleiman  and  Minnie  Kleiman,  his  wife,  and  Simon 
Needle.  From  a  decree  for  plaintiffs,  said  Kleiman  and  wife 
appeal.    Affirmed. 

The  cause  was  argued  before  Boyd,  C.  J.,  Briscok, 
Pattisox,  Frnek,  Stockbridge,  Adkins,  and  Offutt,  JJ. 

Yemmi  Cool',  for  the  appellant. 

Edwin  T,  Dickerson,  Avith  whom  were  WiUiam  Penrose, 
Dickerson  &  Nice,  and  /.  Calnn  Carney  on  the  brief,  for 
the  appellees.    Affirmed. 
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Pattisox,  J.,  delivered  the  opinion  of  the  Court. 

By  the  prayer  of  the  bill  in  this  case  the  court  was  asked 
to  set  aside  and  annul  a  sale,  at  pubTic  auction,  to  the  ap- 
pellees of  certain  leasehold  propei-ty,  known  as  No.  220  N. 
Holliday  Street,  in  the  City  of  Baltimore,  and  to  require  the 
appellants  to  refund  one  thousand  dollars,  paid  as  a  deposit 
on  the  sale. 

The  appellants,  Siginuud  Kleinian  and  Minnie  Kleinian, 
his  wife,  were  the  owners  of  the  above  mentioned  leasehold 
property,  and,  desiring  to  sell  it,  they,  through  E.  T.  Newell 
and  Company,  auctioneei's,  advertised  it,  at  public  auction, 
to  ho  sold  on  the  1st  day  of  l)ecenil)er,  1920.  The  improve- 
ments upon  the  property  consiste<l  of  a  four  stort^  building 
used  for  business  purposes,  each  stor\^  being  occupied  by 
different  tenants. 

The  appellees,  Samuel  Needle  and  Jacob  L.  Cardin,  to- 
gether with  Simon  Needle,  brother  of  Samuel,  attended  the 
sale,  and  Simon,  for  and  on  tehalf  of  himself,  Samuel  and 
Cardin,  bid  upon  said  property,  and  it  was  struck  off  to  him, 
at  and  for  the  sxmi  of  $15,500.  He  gave  to  the  auctioneer, 
Ernest  T.  Newell,  his  individual  cheek  for  $1000  as  a  de- 
posit, and  signed  a  paper  wi-iting  in  which  he  acknowledged 
purchasing  said  property  at  and  for  the  sum  named. 

It  is  claimed  by  the  appellees  that  at  the  time  of  the  sale, 
the  auctioneer  announced  that  the  aggregate  annual  i-entals 
from  said  property  at  that  time  auiounted  to  $2400.  This 
claim  is  supported  not  only  by  the  evidence  of  each  of  the 
appellees  and  Simon  Needle,  but  also  by  the  auctioneer  him- 
self, and  is  denied  only  by  the  appellant,  Sigmimd  Kleiman, 
who  testified  that  the  announcement  was  that  the  aamual 
rental  of  the  property  when  the*  settlement  was  to  be  made 
therefor,  sixty  days  after  the  day  of  sale,  would  be  $2400. 

The  day  after  the  sale,  on  DecemU»r  2nd,  the  a[>pellees  and 
Simon  Needle  met,  and,  after  discussing  the  sale,  Simon 
Needle  agreed  to  sell,  and  the  apjK^lh^es  agreed  to  buy,  his 
interest  in  the  property  acquired  under  the  sale,  which  is 
spoken  of  by  them  as  his  profits,  at  and  for  $150,  and  the 


Digitized 


by  Google 


KLEIMAX  m.  NEEDLE.  109 

^Md.]  Opinion  of  the  Court 

appellees  gave  him  their  check  for  $1150,  $1000  of  which 
was  to  mmburse  him  for  the  $1000  which  he,  on  the  day 
before,  had,  by  his  check,  paid  to  the  auctioneer  as  deposit ; 
and  $150  was  paid  to  him  for  his  interest  in  the  profits. 

When  this  was  done,  Samuel  Needle,  either  on  the  same 
day  or  the  following  day,  called  upon  William  Penrose,  an 
attorney  of  the  Baltimore  bar,  to  have  him  examine  the  title 
to  the  property  bought  by  the  appellees,  and,  in  the  course 
of  their  conversation  in  connection  therewith,  it  was  sug- 
gested by  Samuel  Needle  that  if  Mr.  Penrose  desired  thev^ 
would  permit  him  to  come  in  with  them  in  the  purchase  of 
the  property,  at  the  time  telling  him  of  the  announcement 
made  at  the  sale  that  the  aggregate  rentals  of  the  property 
w^ere  $2400  a  year.  Later  in  the  day  Mr.  Peni'ose  went  to 
look  at  the  property,  it  being  only  a  short  distance  from  his 
office,  and  while  there  learned  that  the  aggr^ate  annual 
rentals  at  that  time  were  but  $2040,  and  upon  his  return  to 
his  office  he  called  Samuel  Needle  over  the  'phone,  telling 
him  of  what  he  had  learned  in  respect  to  the  rental  of  said 
property. 

On  the  next  day  Samuel  Needle  and  Oardin  called  upon 
one  or  more  of  the  tenants  of  the  property  and  verified  the 
information  communicated  to  them  by  Penrose  as  to  the 
amount  of  the  annual  rentals  received  therefor.  Thery^  theai 
called  upon  Simon  Needle  and  demanded  the  return  of  the 
money  paid  by  them  to  him.  He  referred  them  to  ilr. 
Newell,  the  auctioneer,  to  whom  he  had  paid  $1000  of  the 
money  demanded  of  him.  It  was  then  that  they  called  upon 
Newell  and  demanded  of  him  the  return  of  the  $1000,  basing 
their  demand  upon  the  misrepresentation  made  by  him  at 
the  sale  as  to  the  extent  of  the  aggregate  annual  rentals  re- 
ceived for  the  property. 

He  admitted  to  them  that  he  had  made  the  announcement-, 
and  stated  that  he  had  done  so  upon  the  statement,  and  at 
the  suggestion,  of  Mr.  Kleiman;  and  that  he  had  on  that 
day,  about  an  hour  before,  given  to  Kleiman  his  check  for 
the  amount  received  by  him,  less  his  and  the  advertising 
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charges  in  connection  with  the  sale.  He,  however,  called  up 
Kleiman  and  told  him  of  the  position  taken  by  the  appellees 
in  relation  to  the  alleged  misrepresentation  made  by  him  at 
the  sale  in  respect  to  the  amount  of  the  aggr^ate  annual 
rentals  received  at  that  time  for  the  property,  and  asked  him 
not  to  use  the  check.  Kleiman  replied,  as  Newell  testified, 
that  "he  thought  the  rentals  would  be  $2400  by  the  time  the 
purchasers  were  to  take  title  to  the  property,"  which  he 
claimed  was  sixty  days  after  the  day  of  sale,  that  he,  in  fact, 
'"had  made  some  partial  arrangements  with  either  his  tenants 
or  prospective  tenants  or  through  some  other  means  by  which 
the  rentals  at  the  time  title  was  had  to  the  property  *  *  * 
would  be  $2400."  K'ewell  at  the  same  time  called  up  the 
bank,  upon  which  he  had  given  the  check,  and  asked  them  to 
withhold  payment  of  it,  but  the  bank  overlooked  his  direction 
and  the  check  when  presented  to  it  was  paid. 

The  record,  however,  discloses  that,  on  February  1st,  sixty 
days  after  the  day  of  sale,  the  rent  then  being  received  there- 
for would,  if  continued,  amount  to  an  annual  rental  of  $2400. 
This  increase  of  rental  was  produced  by  increasing  the  rent 
of  the  second  floor  tenant,  Dietrich,  from  thirty  dollars  per 
month,  the  amount,  as  stated  in  the  brief  of  the  appellants' 
counsel,  that  Dietrich  was  paying  on  the  day  of  sale,  to  sixty 
dollars  per  month,  the  permanency  and  bona  fides  of  which 
was  assailed  by  the  appellees. 

The  court,  at  the  condusion  of  the  evidence,  by  its  decree 
passed  on  the  30th  day  of  April,  1921,  set  aside  and  an- 
nulled the  sale,  and  ordered  the  defendants  to  return  to  the 
plaintiffs  the  deposit  of  one  thousand  dollars,  as  prayed  for 
in  the  bill.  It  is  from  that  decree  that  the  appeal  in  this 
case  is  taken. 

The  sole  question  to  be  determined  upon  this  appeal  is 
whether  the  appellees,  plaintiffs  below,  were  entitled  to  have 
the  sale  herein  mentioned  set  aside,  and  to  have  the  court 
order  and  direct  the  appellants,  defendants  below,  to  pay  to 
them  the  sum  of  one  thousand  dollars,  paid  by  them  as  a 
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deposit,  because  of  the  alleged  misrepresentation  made  at  the 
sale  by  Kewell,  the  auctioneer. 

In  the  recent  case  of  Xeedle  v.  Cover,  138  Md.  646,  the 
procedure  was  the  same  as  in  this  casa  In  that  case  Cover, 
the  purchaser,  bought  certain  leasehold  property  near  where 
the  property  in  this  case  is  located.  At  the  sale  certain 
misrepresentations  were  made  as  to  the  time  the  tenancies  of 
those  occupying  the  building  had  to  run,  which  misrepresen- 
tations, it  is  alleged,  induced  tlie  purchaser  to  buy,  which 
he  would  not  have  done  had  such  misrepresentations  not  been 
made.  Cover,  the  purchaser,  had  paid  a  deposit  of  two 
thousand  dollars,  and  upon  the  refusal  of  Needle,  the  vendor, 
to  return  to  him  the  money.  Cover  filed  his  bill  asking  that 
the  sale  be  annulled  and  set  aside,  and  that  Needle  refund 
to  him  the  money  he  paid  as  a  deposit.  The  case  was  heard 
by  the  court  below,  and  a  decree  was  passed  by  it  setting 
aside  the  sale  and  ordering  the  vendor  to  return  to  the  vendee 
the  money  so  paid  by  the  vendee  as  a  deposit,  and,  on  appeal 
from  that  order  to  this  Court,  the  action  of  the  lower  court 
in  gi'anting  the  decree  was  affirmed. 

Judge  Stockbridge,  who  delivered  the  opinion  in  Needle 
v.  Coiner,  replying  to  the  argument  there  made  that  a  court  of 
equity  had  no  jurisdiction,  because,  as  claimed,  there  was 
an  adequate  remedy  at  law,  said  that  ^^a  suit  to  recover  the 
amount  of  the  deposit  would  have  proven  but  one  of  numer- 
ous actions  which  might  have  been  brought,  such  as  a  bill  for 
specific  performance,  or  a  suit  for  the  amount  of  the  bid  less 
the  deposit  already  made,  and  thus  a  single  action  at  law 
could  have  been  brought  which  would  have  been  but  a  be- 
ginning of  protracted  litigation." 

In  Davis  v.  Rosenzwei{j  Realty  Conhpany,  192  N.  Y.  128, 
20  L.  R.  A.  (N.  S.)  175,  the  court  said,  quoting  from  an 
earlier  case,  Becker  v.  Church,  115  N.  Y.  562 :  "There  can- 
not be  any  doubt  as  to  the  jurisdiction  of  courts  of  equity 
over  actions  to  cancel  and  set  aside  instnmients  on  the  ground 
of  fraud  in  their  procurement.  Such  actions  are  in  the 
nature  of  preventive  remedies.     The  existence  of  the  instru- 
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ments  may  be  a  well-founded  source  of  anticipated  danger 
by  the  party  whom  they  do,  or  whom  they  are  designed,  to 
aflFect.  *  *  *  The  general  rule  governing  the  subject  is  well 
set  forth  in  24  American  &  English  Encyclopaedia  of  Law, 
2nd  edition,  page  615,  as  follows: 

^*  ^Where  the  complainant  in  equity  seeks  to  have  a  con- 
tract totally  rescinded  and  declared  void  for  fraud,  the  fact 
that  he  seeks,  also,  a  recovery  of  money  is  not  sufficient  ground 
for  the  refusal  of  the  court  to  entertain  jurisdiction;  for  in 
an  action  at  law  the  recovery  of  money  is  the  principal 
object,  while  in  the  suit  in  equity  the  rescission  of  the  con- 
tract is  the  principal  matter  of  relief  and  the  recovery  of 
money  is  merely  an  incidental,  although  a  necessary,  conse- 
quence ;  henoe,  the  court,  being  properly  in  possession  of  the 
cause  for  the  purpose  of  granting  purely  equitable  relief,  will 
proceed  to  do  complete  justice  between  the  parties,  although 
a  part  of  the  relief  grafted  is  purely  legal  in  its  nature. 
This  principle  is  in  full  accordance  with  the  broader  princi- 
ple of  equity,  that  in  all  cases  of  fraud,  if  the  party  de- 
frauded is  entitled  to  any  equitable  relief  as  to  the  contract 
in  which  he  has  been  defrauded,  and  if  it  is  necessary  for 
him  to  establish  the  fraud  in  order  to  obtain  this  relief,  the 
court  will  grant  him  full  and  entire  relief,  notwithstanding 
that  as  to  a  part  thereof  he  has  a  perfect  remedy  in  an  action 
for  damages  at  law.'  " 

There  can,  we  think,  be  no  doubt  as  to  the  jurisdiction  of  a 
court  of  equity  to  hear  and  determine  a  case  of  this  character. 

It  was  held  in  Needle  v.  Cover,  supra,  that  the  misrepre- 
sentations there  made  were  material  and  sufficient  to  warrant 
the  action  of  the  court  in  setting  aside  the  ?ale,  aiid  in  di- 
recting the  return  to  the  purchaser  of  the  money  paid  as  a 
deposit  by  him. 

It  would  be  in  vain,  we  think,  to  argue  that  the  represen- 
tation, falsely  made,  that  the  aggr^ate  annual  rentals  from 
the  property  was  $2400,  when,  it  fact,  it  was  but  $2040,  was 
not  a  material  misrepresentation. 
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The  rental  of  the  property,  or  the  amount  received  therefor 
at  the  time  of  the  sale,  enters  very  largely  into  the  determi- 
nation of  its  value,  and  a  purchaser  would  be  largely  gov- 
erned and  oontroUed  by  such  rental  value  in  determdning  the 
amount  at  which  he  would  be  willing  to  purchase  it. 

It  is  fair  to  assume  that,  had  the  announcement  been  made 
that  the  rental  value  of  the  property  in  question  was  only 
$2040,  the  purchaser  would  not  have  given  so  much  for  it 
as  he  did  upon  the  announcement  that  its  aggregate  annual 
rental  was  $2400 ;  but  it  is  contended  by  the  appellants  that, 
although  this  misrepresentation  was  made,  and  the  annual 
i-ents  received  therefor  at  the  time  of  the  sale  were  only 
$2040,  nevertheless  the  purchasers  are  not  injuriously  af- 
fected thereby,  inasmuch  as  the  annual  rentals  at  the  time 
when  the  purchasers  were  to  take  over  the  property,  sixty 
days  after  the  day  of  sale,  wei'e  in  fact  $2400,  if  the  same 
should  continue  for  the  requisite  length  of  time.  But,  does 
it  follow  from  the  existence  of  the  fact  mentioned  that  the 
purchaser  is  not  injuriously  affected  by  said  misrepresenta- 
tion and  that  it  is  not  material  ? 

The  sale  was  made  at  or  near  the  close  of  the  year,  a  time 
when  many  tenancies  ordinarily  expire,  and,  moreover,  it 
was  known  to  the  purchaser  that  one  or  more  of  those  ten- 
ancies were  about  to  expire  under  leases  previously  made 
at  a  time  when  rents  were,  in  all  probability,  much  lower 
than  at  the  time  of  the  sale,  for,  as  disclosed  by  the  record, 
rents  were  extremely  high  at  the  time  the  sale  was  made. 
In  fact,  Simon  Xeedle,  who,  in  purchasing  the  property,  was 
acting  for  himself  and  the  appellees,  testified  that,  knowing 
that  some  of  the  tenancies  were  about  to  expire  at  the  time  of 
the  sale,  and  knowing  of  the  increased  rentals  of  property  in 
the  city,  he  was  governed  and  controlled  in  his  bidding  by 
such  misrepresentation,  thinking  that  the  leases  then  alx)ut 
to  expire  could  be  renewed  at  a  much  larger  rental,  and  had 
it  not  been  for  such  misrepresentation,  he  would  not  have 
bought  the  property  at  the  price  at  which  it  was  struck  off. 
In  other  words,  he  was  misled  by  such  misrepresentation  to 
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believe  that  such  rentals  were  those  existing  at  the  time  of 
the  sale,  fixed  and  established  by  leases  previously  made 
when  rents  were  much  lower,  and  which  rentals  he  had 
reason  to  believe  could  be  increased  upon  the  renewal  of  the 
leases  which  were  soon  to  expire ;  and  subsequent  disclosures 
show  that  he  was  correct  in  so  thinking,  for  the  rentals  were 
increased  from  $2040  to  $2400  between  the  time  of  the  sale 
and  the  1st  day  of  February  following,  as  claimed  by  the 
appellants. 

Because  of  the  said  misrepresentation,  which,  in  our 
opinion,  was  material,  and  upon  which  the  appellees  relied 
and  had  the  right  to  rely,  and  without  which  they  would  not 
have  agreed  to  purchase  the  property  at  the  price  mentioned, 
the  appellees  are  entitled  to  the  relief  sought  in  the  prayer  of 
their  bill,  that  is,  to  have  the  sale  annulled  and  the  money, 
paid  by  them  as  a  deposit,  returned  to  them,  and  so  we  will 
affirm  the  decree  appealed  from. 

Decree  affirmed,  with  costs. 
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RAILROAD  COMPANY 

vs. 

STATE  OF  MARYLAND,  To  the  Use  of  Charles  M. 

Goodwin. 

Railroad — Person  on  Track — Intending  Passenger — Contribu- 
tory Negligence, 

A  person  who,  at  a  flag  station,  leaving  a  position  of  safety, 
undertook  to  cross  the  track  in  front  of  a  train  which  was 
visible  at  a  distance  of  seven  hundred  feet,  held  guilty  of  con- 
tributory negligence.  p.  117 

One  who  goes  to  a  railroad  station  with  the  intention  of 
taking  a  train,  but  abandons  such  intention  or  leaves  the  sta- 
tion platform  just  before  the  arrival  of  the  train,  does  not 
occupy  the  relation  of  passenger  toward  the  railroad  company. 

pp.  118, 119 

Where  it  is  necessary  to  cross  tracks  in  approaching  or  leav- 
ing a  train,  a  passenger  may  assume  that  the  railroad  com- 
pany will  so  operate  its  other  trains,  or  otherwise  perform  its 
duty,  as  not  to  put  him  in  peril,  and  he  is  not  under  the  same 
obligation  to  look  and  listen  as  is  incumbent  in  general  on  a 
person  who  approaches  a  railroad  track  with  intent  to  cross  it. 

p.  119 

The  rule  that  it  is  not  per  se  contributory  negligence  for  a 
passenger,  in  going  from  a  depot  to  a  train,  or  vice  versa,  to 
attempt  to  cross  a  track  without  first  looking  and  listening, 
does  not  apply  when  there  is  no  invitation  or  inducement  to 
cross,  as  where  the  car  or  train  is  not  standing  at  a  place 
appointed  by  the  carrier  for  the  exit  or  entrance  of  passengers, 
or  where  the  passenger  alights  from  the  wrong  side  of  a  train. 

p.  119 

Decided  January  12th,  192^, 

Appeal  from  the  Superior  Court  of  Baltimore  City 
(Ambleb,  J.). 
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Action  by  the  State  of  Maryland,  to  the  use  of  Charles 
M.  Goodwin,  against  the  Washington,  Baltimore  and  Annap- 
olis Electric  Railroad  Company.  From  a  judgment  for 
plaintiflF,  defendant  appeals.    Reversed. 

For  decision  on  former  appeal,  see  137  Md.  543. 

The  cause  was  argued  before  Boyd,  C.  J.,  Briscoe, 
Thomas,  Pattison,  I^rner,  Stockbridge,  Adkins,  and 
Offutt,  JJ. 

George  Weems  WUltams,  with  whom  were  Mcurbury,  Gos- 
nell  d  Williams  and  E,  F.  A.  Morgan  on  the  brief,  for  the 
appellant. 

Imdc  Lobe  Straus,  with  whom  were  Harry  0,  Lena  and 
Foster  H.  Fanseen  on  the  brief,  for  the  appellees. 

Adkins,  J.,  delivered  the  opinioil  of  the  Courts 

This  is  a  suit  undei-  Lord  Campbell's  Act,  by  a  fathei*, 
Charles  M.  Goodwin,  to  recover  for  allege<l  negligent  killing 
of  his  son,  Charles  B.  Goodwin,  by  the  Washington,  Balti- 
more and  Annapolis  Electric  Railroad  Company.  From  a 
judgment  in  favor  of  plaintiff,  the  defendant  appealed. 

For  the  purposes  of  this  opinion  the  facts  may  be  stated 
very  briefly. 

At  about  two  o'clock  P.  M.  of  the  18th  day  of  Xovember, 
1918,  Charles  B.  Goodwin,  son  of  the  appellee,  after  leaving 
his  place  of  employment  at  Camp  Meade,  walked  to  the 
crossing  known  as  Kelly's  Crossing,  being  a  public  highway, 
at  which  there  was  a  flag  station  of  the  railroad  company, 
for  the  purpose  of  going  to  Baltimore  by  one  of  tlie  com- 
pany's cars.  This  crossing  runs  approximately  north  and 
south,  and  the  two  tracks  of  the  company  run  approximately 
east  and  west,  the  south  track  being  the  eastbound  track  from 
Camp  Meade  to  Baltimore  and  the  north  track  being  the  west- 
bound track.     The  width  of  each  of  these  tracks  was  four 
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feet  eight  inches,  and  of  the  space  between  about  five  feet^ 
The  deceased  approached  these  tracks  from  the  north  and 
crossed  over  both  of  them  either  to,  or  over,  the  south  rail 
of  the  eastbound  track.  He  inquired  of  several  people  about 
trains  for  Baltimore,  and  was  told  one  would  be  along  in 
about  a  minute.  He  was  then  at  the  place  where  people  were 
accustomed  to  stand  while  waiting  for  trains  for  Baltimore. 
For  some  unexplained  reason,  almost  immediately  after 
getting  this  information,  he  retraced  his  steps,  and  just  be- 
fore i-eaching  the  south  rail  of  the  westbound  track,  he  wa,*^ 
struck  by  one  of  the  hand  holds  on  the  side  of  the  motor  of 
the  westbound  train,  and  died  almost  instantly. 

One  witness  testified  that  the  train  of  four  or  five  cars 
which  hit  Goodwin  was,  in  her  estimation,  running  at  the 
rate  of  from  twenty-five  to  thirty  miles  an  hour.  There  was 
also  testimony  tending  to  show  that  no  signal  of  the  ap- 
proach of  the  train  was  given  by  whistle  or  bell,  or  by  the 
flagman ;  and  the  speed  of  the  train  and  the  failure  to  give 
proper  signals  axe  alleged  as  the  acts  of  negilgenee  on  the 
part  of  the  defendant  which  caused  the  accident. 

There  are  nine  bills  of  exception,  of  which  eight  are  to 
rulings  on  evidence  and  one  to  the  ruling  on  the  prayers. 

Tn  the  view  we  take  of  this  case  it  will  be  necessary  to 
c5onsider  only  the  refusal  of  the  court  to  grant  defendant's 
third  prayer,  which  asked  for  an  instructed  verdict  in  favor 
of  the  defendant  on  the  ground  of  contributory  negligence. 
This  prayer  should  have  been  granted.  It  was  demonstrated 
by  photographs  that,  from  the  position  of  safety  in  which 
Oharles  B.  Goodwin  was  before  he  came  in  contact  with  the 
motor  of  defendant's  train,  to  the  point  in  the  curve  in  the 
tracks  where  a  train  approaching  from  the  east  could  first  be 
seen  from  the  position  occupied  hy  Goodwin,  was  at  least 
seven  hundred  feet.  The  number  of  poles  appears  clearly  in 
the  photograph  and  there  was  no  dispute  about  the  distance 
between  these  poles. 

It  is  true,  several  witnesses  gave  different  estimates  of  this 
distance,  less  than  seven  hundred  feet,  but  none  of  them  was 
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willing  to  swear  that  it  might  not  have  been  that  far,  and  all 
of  them  admitted  that  the  figures  they  gave  were  little  more 
than  guesses,  without  any  actual  measurement.  There  was 
no  attempt  on  the  part  of  plaintiff  to  show  that  the  photo- 
graphs did  not  fairly  represent  conditions  at  that  place,  or 
that  the  distance  between  the  poles  was  less  than  the  meas- 
ured distance  proved  by  the  defendant.  Indeed  the  plaintiff 
failed  absolutely  to  offer  any  proof  of  the  distance  by  actual 
measurement,  notwithstanding  the  length  of  time  that  elapsed 
between  the  date  of  the  accident  and  the  time  of  the  last 
trial  and  the  abundant  opportunity  to  obtain  the  exact  dis- 
tance. And  this,  too,  after  the  plaintiff  had  notice  by  tes- 
timony given  at  a  former  trial  that  defendant's  proof  showed 
a  greater  distance  than  the  estimates  given  by  plaintiff's 
witnesses. 

With  such  a  showing,  there  could  not  be  room  for  a  differ- 
ence of  opinion  among  reasonable  men  that  the  decedent  was 
guilty  of  negligence  of  the  grossest  kind,  and  that  such  n^H- 
gence  directly  contributed  to  the  accident.  If  he  used  his 
eyes  he  must  have  seen  the  approaching  train  in  time  to 
avoid  danger,  and  if  he  listened  he  must  have  heard  it.  If 
he  knew  of  the  approach  of  the  train,  and  stood  near  enough 
to  the  track  to  be  hit,  he  was  equally  guilty  of  contributory 
negligence.  McNab  v.  United  Railways  Co.,  94  Md.  724; 
Glick  V.  CxLmb.  &  F.  Elec.  By.  Co.,  124  Md.  308;  Cullen  v. 
Sew  York,  P.  &  X.  R.  R.  Co.,  127  Md.  651;  Siejah  v. 
United  Railways  Co.,  135  Md.  367 ;  Balto.  &  0.  R.  R.  Co.  v. 
Sewton,  137  IMd.  21.  And  many  other  cases  might  be  cited 
uniformly  to  the  same  effect  both  here  and  in  other  jurisdic- 
tions. 

But  it  is  sought  to  distinguish  this  case  from  cases  like 
those  above  cited,  on  the  ground  that  the  relation  of  Goodwin 
to  the  company  was  that  of  a  passenger.  It  might  well  be 
held  that  he  sustained  that  relation  while  he  was  on  the 
company's  property  approaching,  and  standing  at,  the  place 
provided  for  passengers  to  Baltimore.  But  it  would  be 
stretching  the  technical  relation  very  far  to  hold  that  one 
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who  had  sustained  such  a  relation  merely  because  of  his 
going  to  a  railway  station  with  the  intention  of  taking  a  train, 
continued  in  that  relation  after  he  abandoned  such  intention 
or  left  the  station  platform  just  before  the  arrival  of  his 
train,  and  walked  across  the  tracks  where  there  was  no  occa- 
sion for  him  to  go  o^  a  passenger.  10  C.  J.,  p.  612  and  sec. 
1040b. 

If  he  had  been  leaving  a  train  within  a  reasonable  time 
after  its  arrival  and  by  ways  provided  by  the  company  for 
that  purpose,  the  case  would  be  different,  as  under  such  cir- 
cunastances  the  company  must  provdde  safe  exit  for  its  passen- 
gers, and  where  it  is  necessary  to  cross  tracks  in  approach- 
ing or  leaving  a  train,  a  passenger  ^*may  assume  that  the 
railroad  company  will  so  operate  its  other  trains,  or  other- 
wise perform  its  duty,  as  not  to  put  him  in  peril,  and  he  is 
not  under  the  same  obligation  to  look  out  for  his  own  safety 
by  looking  and  listening  as  is  incumbent  in  general  on  a 
person  who  approaches  a  railroad  track  with  intent  to  cross 
it ;  and  accordingly  it  has  been  held  that  it  is  not  contributory 
negligence  per  se  for  a  passenger  in  passing  from  the  depot  to 
the  train,  or  vice  versa,  to  attempt  to  cross  an  intermediate 
track  without  first  looking  and  listening  for  the  purpose  of 
ascertaining  whether  a  train  is  approaching  or  not;  but  the 
question  is  ordinarily  one  for  the  jury  to  decide  under  all 
the  facts  and  circumstances  of  the  case.  Bui  this  rule  does 
not  apply  u*hen  there  is  no  ivmtation  or  inducement  to  cross, 
as  where  the  car  or  train  is  not  standing  at  a  place  appointed 
by  the  carrier  for  the  exit  or  entrance  of  passengers,  or  where 
the  passenger  alights  from  the  wrong  side  of  a  train  *  *  *." 
10  C.  J.  1112. 

Here  there  was  no  train  discharging  passengers,  and  there- 
fore, no  occasion  for  the  company  to  look  out  for  their  safety. 
See  10  C.  J.  1109  et  seq.;  Wa^h.  B.  &  A,  R.  B.  Co.  v.  State, 
use  of  Ooodunn  (former  appeal),  137  Md.  543;  Balto.  &  0. 
B.  B.  Co.  V.  Mahmie,  63  Md.,  at  p.  148.  As  to  injury  to 
passengers  standing  too  near  to  track,  see :  Pennsylvania  B. 
B.  Co.  V.  Belh  122  Pa.  St.  58;  HolheH  v.  St.  Louis  and  N. 
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E.  Ry,  Co,,  147  111.  App.  31G;  Fere  Marqueite  R.  R,  Co,  v. 
Strcmge,  171  Ind.  160 ;  St,  Louis  S.  W.  Ry.  Co,  v.  Douglas, 
119  Ark.  33;  Holmes  v.  South.  Pacific  R.  R.  Co.,  97  Cal. 
161;  Pendleton  v.  Richmond,  etc.  R.  R.  Co.,  104  Va.  813. 

There  was  no  evidence  of  any  opportunity  of  defendant  to 
avoid  injurv'  to  the  deceased  after  it  discovered  his  peril,  and 
therefore  the  doctrine  of  the  last  clear  chance  is  not  appli- 
cable.   See  Wash.,  B.  &  A.  R.  R.  Co.  v.  State,  mpra, 

IN'one  of  the  cases  cited  by  apt>ellee  is  in  conflict  with  the 
principles  herein  stated. 

Finally,  it  was  strenuously  urged  that  the  decision  of  this 
court  on  the  former  appeal,  repoi^ted  in  137  ^Id.  r)43,  is  con- 
clusive against  the  contention  of  appellant  on  the  present 
appeal. 

It  is  true  we  went  very  far  in  disposing  of  the  case  on  that 
appeal,  to  avoid  a  decision  which  would  have  involved  a  with- 
drawal of  the  case  from  the  jurv,  in  pursuance  of  the  well 
known  rule  that  the  question  of  contributory  negligence 
should  always  be  submitted  to  the  jurv  except  where  there 
has  been  some  act  of  negligence  committed  by  the  party  in- 
jured of  such  a  character  as  to  leave  no  room  for  difference  of 
opinion  among  reasonable  men  as  to  its  quality.  In  the 
former  record  there  was  a  decided  conflict  of  testimony  as  to 
the  distance  at  which  the  approaching  train  could  ]>e  seen. 
The  photograph  introduced  at  the  last  trial,  and  the  imcon- 
tradicted  evidence  in  connection  therewith,  as  explained 
above,  have  removed  any  possible  doubt  as  to  that  question, 
and  really  left  nothing  which  could  properly  have  boon  sub- 
mitted to  the  jurv. 

It  follows  that  the  judgment  must  l)e  reversed. 

Judgment  reversed  wUhoui  a  new  trial,  with 
costs  to  appellant. 
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vs. 


HARRY  S.  CARVER  kt  al.,  Trisikes. 

Eqnitahle  Election — Devise  by  Part  Owner — Partition  Sale — 
Presumption — Continuance  of  Seisin. 

A  devise  of  "the  Jerusalem  Farm,"  which  farm  had  been 
occupied  by  testatrix  as  an  entirety  for  several  years,  held  to 
be  intended  as  a  devise  of  the  entire  interest  in  the  farm,  and 
not  merely  of  the  part  interest  therein  belonging  to  her,  and 
consequently  to  call  for  the  application  of  the  doctrine  of 
equitable  election  as  against  the  owners  of  the  other  part 
interest,  to  whom  legacies  were  given  by  the  same  ^vill. 

pp.  128-130 

That  one  had  but  a  small  interest  in  the  property  as  com- 
pared with  the  interests  of  his  co-owners,  cannot  affect  his 
right  to  have  the  whole  property  sold  as  not  being  partible  in 
kind  without  loss  or  injury  to  the  owners.  pp.  131-133 

A  testamentary  disposition  of  "all  my  personal  property 
including  my  share  of  the  estate  inherited  from  our  parents" 
held,  in  view  of  the  presumption  against  intestacy,  to  include 
real  estate,  as  well  as  personal  property,  inherited  from  the 
parents.  pp.  134, 135 

It  appearing  that,  under  a  certain  will,  deceased  took  an  undi- 
vided fifth  interest  in  a  certain  farm,  and  that  she  exercised 
acts  of  ownership  in  regard  thereto,  it  will  be  presumed  that 
the  seisin  thus  obtained  continued  until  her  death.  p.  135 

JJecided  January  V2fh,  102^. 

Appeal  from  the  Circuit  Court  for  Harford  County,  In 
Equity  (Haklax,  J.). 

Bill  by  Howard  E.  Lewis  and  othei-s  against  Frank  S. 
Lewis  and  others.  From  a  decree  directing  a  ?a1e  for  the 
purpose  of  partition,  and  appointing  Harry  S.  Carver  and 
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W.  Worthington  Hopkins  trustees  to  make  sale,  said  Frank 
S.  Lewis  appeals.     Reversed. 

The  cause  was  argued  before  Boyd,  C.  J.,  Briscoe, 
Thomas,  Pattison,  Ubnee,  Stockbridge,  Adkins,  and 
Offutt,  JJ. 

Edward  HaU,  Jr.,  and  Edward  J.  Colgojn,  Jr.,  for  the 
appellant. 

W.  Worthington  Hopkins  and  Harry  S.  Carver,  for  the 
appellees. 

Offutt,  J.,  delivered  the  opinion  of  the  Oourt. 

This  is  an  appeal  from  a  decree  of  the  Circuit  Court  for 
Harford  County,  in  equity,  directing  the  sale  for  purposes 
of  partition  of  a  farm  located  in  that  county,  which  was,  at 
the  time  of  his  death  in  1880,  owned  by  Joseph  H.  Lewis. 

The  pleadings  in  this  case,  with  the  exception  of  a  peti- 
tion to  which  we  will  refer  later,  so  far  as  they  are  material 
to  the  questions  raised  by  this  appeal,  are  set  forth  at  some 
length  in  the  case  of  Lewis  v.  Lewis,  186  Md.  601,  and  it  is 
therefore  unnecessary  to  restate  here  the  allegations  con- 
tained in  them. 

The  present  appeal  submits  for  our  consideration  three 
propositions,  which  in  the  order  of  their  relative  importance 
imder  the  facts  of  this  case  are:  (1)  that  the  doctrine  of 
equitable  estoppel  is  applicable  to  the  facts  of  this  case  and 
constitutes  a  complete  defence  to  the  bill  of  complaint;  (2) 
that  the  interest  of  the  complainants  in  the  farm  is  so  small 
in  comparison  with  that  of  the  defendants  that  it  is  not 
necessary  to  sell  the  whole  farm  to  satisfy  it,  but  that  it  can 
be  satisfied  by  setting  off  to  them  a  part  of  it  or  selling  only 
so  much  thereof  as  may  be  necessary  to  satisfy  their  claims, 
and  (3)  that  the  complainants  have  shown  no  interest  in  the 
farm  which  entitles  them  to  ask  for  its  partition  or  sale. 
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The  facts  from  which  these  questions  arise  are  these: 
Joseph  H.  Lewis,  dying  in  1880,  left  to  survive  him  a  widow, 
and  seven  children,  five  daughters  and  two  sous.  In  his 
will,  probated  in  that  year,  he  devised  all  of  his  property  to 
Ids  wife  for  life,  with  the  remainder  over  equally  to  his  five 
daughters,  Mary  E.  Curtiss,  Ann  Elmira  Lewis,  Olivia  or 
"Olevia"  J.  Lewis,  Eloiza  S.  I^wis,  and  Elizabeth  Hollings- 
worth.  The  will  also  contained  other  provisions,  but  as  they 
are  not  material  to  the  questions  before  us  they  need  not  be 
further  referred  to.  The  life  tenant  died  in  1885,  and  the 
interests  devised  to  Mary  E.  Curtiss  and  Elizabeth  HoUings- 
worth  were  conveyed  by  them  in  1888  and  1892,  respectively, 
to  Ann  Elmira  Lewis  and  Eloiza  S.  Lewis,  so  that  each  of 
them  then  owned  a  two-fifths  undivided  interest  in  the  farm. 
Ann  E.  Lewis,  at  her  death  in  1895,  de\'ised  her  interest  in 
the  farm  to  her  sisfter  Eloiza  S.  Lewis  for  her  life,  with  the 
remainder  over  to  her  brothers  and  sisters  and  their  heirs 
equally.  Olivia  J.  HoUingsworth,  nee  Lewis,  died  in  1910, 
intestate  and  without  surviving  husband  or  issue.  IMaiy  te. 
Curtis  died  in  1905  leaving  to  survive  her  five  children; 
Charles  W.  Lewis  died  in  1917  leaving  seven  children  and  a 
widow  to  survive  him;  and  Eliza  or  Eloiza  S.  I>e\vis  died  in 
1918,  leaving  a  will  which  was  duly  admitted  to  probate  in 
the  Orphans'  Court  of  Harford  County.  In  this  will  she 
made  the  following  disposition  of  her  property : 

"I  bequeath  to  my  brother,  Charles  W.  Lewis,  a 
ground  rent  on  E.  Ann  St.,  n  61  x  83  and  Five  Hun- 
dred dollars.  To  my  brother  Frank  S.  Lewis,  the 
Jerusalem  Farm  and  my  share  of  the  money  in  the 
house,  he  to  provide  a  home  for  me  and  pay  funeral 
and  all  other  expenses  at  my  death. 

"To  Ida  and  Dora  Curtiss  each  One  hundred  dollars. 
"To  Lewis  E.  HoUingsworth,  One  Hundred  Dollars. 
"To  Marian  Curtiss,  Eva  W.   Curtiss  and   Ethel 
Curtiss,  each  One  Hundred  Dollars. 

"To  C.  Morton  Lewis,  Herbert  S.  Lewis,  Joseph  H. 
Lewis,  F.  Hall  Lewis,  Edith  L.  Armiger  and  Dorothy 
A.  Lewis  each  One  Hundred  Dollars. 
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"To  Eleanor  L.  Bricker,  One  Hundred  Dollars. 
"To  William  L.  Lewis,  One  Hundred  Dollars. 
"To  Frank  M.  Lewis,  One  Dollar. 
"To  Carroll  S.  Lewis,  One  Hundred  Dollars. 
"To  Howard  W.  Lewis,  Ground  rent  on  E.  Ann 
Street  n  12  x  E  83." 

Frank  S.  Lewis,  the  only  survivor  of  the  seven  children  of 
Joseph  H.  Tyewis,  and  the  app>ellant  in  this  case,  in  addition 
to  the  interest  he  acquired  under  that  will,  also  acquired  all 
the  interest  of  the  heirs  at  law  of  Mary  E.  Curtiss  and  Eliza- 
beth Hollingsworth,  whioh  interest  were  what  they  took  un- 
der the  will  of  Ann  E.  Lewis  and  as  heirs  at  law  of  Olevia 
J.  Lewis.  So  that  Frank  S.  T^wis  owned  the  whole  estate 
in  the  farm  except  the  interest  which  the  widow  and  children 
of  Charles  W.  I^ewis  held  as  his  heirs  at  law,  which  w^as  the 
part  he  took  under  the  will  of  Ann  E.  Lewis  and  (2)  the 
paji;  which  he  took  as  an  heir  at  law  of  Olevia  J.  T>ewis. 

During  the  trial  of  the  case,  a  certified  copy  of  what  pur- 
ported to  be  a  will  of  Olevia  J.  Hollingsworth,  dated  No- 
vember 30,  1895,  was  offered  in  evidence.  The  paper  had 
been  offered  for  probate,  but  had  never  been  actually  pro- 
bated because  of  the  pendency  of  a  caveat  to  it.  It  read  as 
follows : 

"I,  Olevia  J.  Hollingsworth,  being  in  good  health 
and  sound  mind,  make  this,  my  last  will  and  testa- 
ment, on  this  the  thirtieth  day  of  !N'ovember  in  the 
year  of  our  Lord  eighteen  hundred  and  ninety-five, 
it  being  that  I  give  and  bequeath  to  Eloiza  S.  Lewis, 
my  sister  (should  she  survive  me)  all  claims,  be  it 
notes  or  mortgage  or  other  debts  I  may  hold  against 
her  or  property  in  her  possession. 

"Olivia  J.  Hollingsworth. 
^'Test:  Adelaide  H.  Lewis. 
"Test:  Eva  Willoughby  Curtiss. 

"If  Silas  W.  Hollingsworth  should  outlive  my  sis- 
ter Eloiza,  he  is  to  inherit  my  the  farm  or  the  pro- 
ceeds, if  it  should  be  sold,  and  at  his  death  it  is  to  be 
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equally  divided  between  my  three  nieces,  Ethel  Cur- 
tiss,  Edith  H.  Lewis  and  Eleanor  Lewis. 

"Olivia  J.  HoUingsworth. 
"November  4,  1898. 

"Adelaide  H.  Lewis. 

"Phebe  Hebb." 

On  the  same  paper  was  what  purported  to  l>e  a  will  or  a 
conveyance  by  Olevia  J.  Hollingswortli  of  her  interests  in 
the  property  to  Eliza  S.  Lewis  and  which  reads  as  follows: 

"Ingleside,  3-12,   1909. 
"In   consideration   of  love   and   affection    and   tAvo 
hundred  dollars  1  give  to  my  sister,  Eliza  S.  Lewis, 
all  my  property  of  every  description. 

"Olivia  J.  HoUingsworth." 

If  these  instruments  are  valid,  then  the  interest  of  the 
comiplainaats  in  the  farm  was  estimated  to  be  about  two 
twenty-fifths;  if  they  are  not,  then  the  interest  may  be  ap- 
proximately given  as  something  less  than  one-eighth  of  the 
whole  farm.  Their  validity  and  effect  are  in  dispute,  but 
as  the  question  is  not  directly  involved  in  this  appeal,  we  feel 
that  we  should  not  finally  dispose  of  it  on  the  record  in  this 
case,  but  under  the  record,  in  passing  upon  the  questions  in- 
volved in  this  appeal,  we  will  assmne  that  these  instnmients 
were  not  effective  to  pass  any  interest  in  the  farm  in  con- 
troversy, and  may  be  disregarded. 

After  this  case  had  been  remanded  by  this  Court  to  the 
Circuit  Court  for  Harford  County  for  further  proce^ings, 
Frank  H.  Lewis,  a  defendant,  filed  a  petition  in  that  court, 
setting  out  in  substance  the  facts  to  which  we  have  referred, 
and  asking  the  court  to  postpone  the  taking  of  testimony 
imtil  it  should  have  determined  whether  the  doctrine  of 
equitable  estoppel  was  applicable  to  those  facts.  A  demurrer 
to  that  petition  was  sustained,  and  testimony  bearing  upon 
the  issues  involved  was  taken  and  filed,  and  on  March  25, 
1021,  a  decree  was  passed  directing  a  sale  of  the  property  for 
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purposes  of  partition,  and  from  that  decree  this  appeal  was 
taken. 

Coming  now  to  the  questions  raised  by  the  appeal,  we  will 
first  consider  the  appellant's  contention  that  the  doctrine  of 
equitable  election  applies  to  the  facts  of  this  case,  and  that 
as  Eloiza  S.  Lewis,  in  her  will,  devised  to  Frank  S.  Lewis, 
the  "Jerusalem  Farm,"  as  though  she  were  the  sole  owner 
thereof,  whereas  in  fact  the  complainants  had  an  interest  in 
it,  and  since  in  the  same  will  she  made  bequests  to  Charles 
W.  Lewis  which  are  claimed  by  his  widow  and  children,  that 
they  should  be  made  to  elect  whether  they  will  take  their 
interest  in  the  farm  or  the  l^acies  under  the  will.  The  facts 
relating  to  this  question  rest  mainly  on  the  documentary- 
proof  to  which  we  have  referred,  and  are  not  seriously  dis- 
puted. 

After  the  death  of  their  father  in  1880,  Eloiza  and  Ann 
Elmira  continued  to  live  on  the  farm  with  their  mother  until 
her  death  in  1885.  After  that  the  two  sisters  lived  on  there 
together  until  the  death  of  Ann  E.  Lewis  in  1895.  Xmi 
after  her  death  Eloiza  occupied  the  farm  alone  until  the 
dwelling  was  burned  down  about  1900.  She  did  not  think 
she  could  undertake  rebuilding  the  house  and  her  brother 
Frank  H.  Lewis  says  he  agreed  to  buy  the  farm  for  $2400. 
He  did  not  pay  the  $2400,  and  received  no  deed  for  the  prop- 
erty, but  he  did  take  possession  of  it,  rebuilt  the  dwelling 
house  and  has  ever  since  remained  in  possession  of  the  prop- 
erty and  appears  to  have  acted  as  the  owner  thereof.  He 
said  that  he  did  not  pay  the  $2400  because  "they"  told  him 
he  could  "have"  the  place  if  he  would  build  a  house  on  it 
and  provide  a  home  for  his  sisters.  During  the  life  of  Olevia, 
Eloiza  lived  with  her,  and  occasionally  visited  Frank  H. 
Lewis  at  the  farm,  but  upon  the  death  of  Olevia  in  1910  she 
went  to  live  with  her  brother,  who  then  occupied  the  farm, 
and  remained  there  until  her  death  in  1918.  It  was  under 
such  circumstances  that  she  made  the  will  now  under  con- 
sideration. In  that  will  she  devised  to  Frank  H.  Lewis  "the 
Jerusalem  Farm."    It  is  not  disputed  that  she  was  not  at  the 
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time  the  sole  owner  of  the  Jerusalem  Farm,  nor  that  at  that 
time  Charles  W.  Lewis,  her  other  brother,  was  a  coowner 
thereof  with  her,  but  the  only  question  is  whether  when  she 
spoke  of  the  "Jerusalem  Farm"  she  meant  to  describe  and 
designate  the  entire  farm  which  was  known  by  that  name,  or 
only  her  interest  in  it,  and  it  is  upon  the  answer  to  that 
question  that  the  applicability  of  the  doctrine  of  equitable 
estoppel  turns  in  this  case. 

The  legal  principles  involved  in  the  doctrine  of  equitable 
election  are  clear  and  well  settled,  and  while  the  phraseology 
in  which  the  rule  is  stated  varies,  there  is  no  real  conflict  in 
the  authorities  as  to  the  underlying  principles  upon  which  it 
rests.  In  McElfresh  v.  Schley,  2  Gill,  200,  this  Court  stated 
the  rule  in  the  following  language:  "From  the  earliest  case 
on  the  subject,  the  rule  is,  that  a  man  shall  not  take  a  benefit 
under  a  will,  and  at  the  same  time  defeat  the  provisions  of 
the  instrument  If  he  claims  an  interest  under  an  instru- 
ment, he  must  give  full  effect  to  it,  as  far  as  he  is  able  to  do 
so.  He  cannot  take  what  is  devised  to  him,  and  at  the  same 
time,  what  is  devised  to  another ;  although,  but  for  the  will,  it 
would  be  his ;  hence  he  is  driven  to  his  election  to  say,  which 
he  will  take."  This  definition  and  the  statement  of  the  rule 
given  in  that  ease  have  been  uniformly  recognized  and  fol- 
lowed by  this  Court.  Thorn  v.  Thorn,  101  Md.  444 ;  Hyatt  v. 
Vatvfieclc,  82  Md.  405;  Kuykendall  v.  Devecmon,  78  ild. 
537;  Albert  v.  AlheH,  68  Md.  852;  Barbour  v.  Mitchell,  40 
Md.  151;  McLaugldin  v.  Bamum,  31  Md.  442;  Smith  v. 
Townshend,  27  Md.  368;  Whitridge  v.  Parkhurst,  20  Md. 
62 ;  Marriott  v.  Badger,  5  Md.  306 ;  Jones  v.  JoTies,  8  Gill, 
197;  Waters  v.  Hounvrd,  8  Gill,  262;  Addison  v.  Boxvie,  2 
Bl.  606 ;  Hail  v.  Hall,  1  Bl.  130.  And  they  are  in  accord 
with  the  views  expressed  by  the  text  writers  and  in  the  de- 
cisions of  other  courts.  Underhill,  Wills,  sec.  726  et  seq,; 
Alexander,  WilU,  sec.  813;  28  E.  C.  L.,  page  328;  40  Cyc, 
1960.  While  the  application  of  tbe  rule  generally  dei>ends 
upon  the  intention  of  the  testator,  yet  it  has  been  said  that 
the  real  foundation  of  the  doctrine  is  in  equity,  ^'that  he 


Digitized 


by  Google 


128  LEWIS  vs.  CARVER. 

Opinion  of  the  Court  [1-^0 

who  seeks  equity  must  do  equity."  Alexander,  WUls,  sec. 
817.  But  in  cases  in  which  the  intention  of  the  testator  can 
be  ascertained  from  the  will  itself  it  is  usually  regarded  as 
controlling. 

In  applying  the  general  rule,  to  which  we  have  referred,  to 
cases  in  which  the  testator  devises  to  a  stranger  property 
which  he  owns  jointly  with  another,  as  though  he  were  the 
sole  owner  thereof,  and  at  the  same  time  devises  property 
which  he  does  own  in  severalty  to  his  co-owner  in  the  prop- 
eriy  devised  to  a  stranger,  a  subsidiary  rule  of  construction 
has  been  generally  recognized  and  adapted  and  that  rule  has 
been  fairly  stated  in  the  following  language:  "To  raise  a 
case  of  election,  the  language  of  the  testator  mii3t  clearly 
express  an  intention  to  dispose  of  property  not  his  own.  If 
a  testator  make  a  disposition  in  general  terms  of  property  in 
which  he  has  only  a  partial  interest,  he  will  be  presumed  to 
have  intended  to  bequeath  only  so  much  thereof  as  he  wa.s 
properly  entitled  to  give;  and  if  in  the  same  will  a  benefit 
be  conferred  upon  the  person  who  shares  with  him  the  title 
or  interest  in  the  property  subject  to  the  bequest,  such  pei-son 
will  not  be  required  to  elect  between  relinguishing  his  right 
therein  and  accepting  the  benefit  conferred  by  the  will.  *  *  - 
But  a  specific  devise  of  land  in  which  the  testator  has  an 
undivided  interest  will  put  the  other  owners  to  their  elec- 
tion.'- Alexander,  F^?7.?,  sec.  816.  See  also  40  Cyc.,  1961. 
In  applying  this  rule  the  primary  object  is  the  ascertainment 
of  the  testator's  intention,  and,  in  arriving  at  that  object, 
naturally  greater  weight  is  given  to  a  specific  than  to  a  gen- 
eral description  of  the  property  devised.  In  Pratt  v. 
Douglas,  88  N.  J.  Equity,  537,  it  is  said:  "Where  a  testator 
has  only  a  limited  interest  in  property  he  affects  to  dispose 
of  by  his  will,  as,  for  instance,  an  undivided  share,  there  is 
a  distinction  between  a  gift  in  general  words  of  description, 
such  as  ^all  my  lands,'  or  'all  my  estate,'  and  the  like,  and  a 
gift  of  specific  property.  In  cases  of  the  first  class,  an  obli- 
gation to  elect  does  not  arise,  for  the  testator's  language  can 
have  full  effect  when  applied  only  to  his  share  or  interest^ 
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and  he  is  presumed  to  have  intended  to  give  only  the  property 
he  had  power  to  dispose  of.  In  cases  of  the  second  class, 
it  cannot  be  said  that,  upon  every  specific  de\'ise  or  bequest,  a 
duty  to  elect  arises.  A  case  for  an  election  by  the  co-owner 
of  the  property  so  given,  who  is  a  beneficiary  under  the 
testator's  will,  will  be  presented  only  where  the  testator's 
gift  of  it  to  anothei'  is  so  expressed  by  words  of  description  as 
to  import  an  intent  to  give  to  the  latter  the  whole  of  the 
common  propei-ty  in  its  entirety.''  In  Padhury  v.  Clark,  2 
Macn.  &  G.  298,  where  the  testator,  being  entitled  in  fee  to 
imdivided  moieties  of  two  freehold  houses,  and  also  to  an 
undivided  moiety  in  a  leasehold  house,  devised  "all  my  free- 
hold messuage  or  tenement  ^nth  the  garden,"  &c.  referring  to 
one  only  of  the  freehold  houses,  it  was  held  that  this  specific 
description  of  the  propei'ty  conveyed  sufliciently  demon- 
strated the  intention  of  the  testator  to  devise  the  entirety,  to 
require  his  co-owner  to  whom  other  property  was  devised  by 
the  will  to  elect  between  her  rights  in  her  property  so  devised 
away  from  her  and  the  devise  to  her  in  the  will.  And  in 
Miller  v.  Thurgood,  33  Beav.  499,  in  dealing  with  a  similar 
case,  Sir  John  Romilly,  Master  of  the  Rolls,  said:  "If  a 
testator  having  an  undivided  interest  in  a  particular  prop- 
erty, devises  that  property  specifically  to  his  co-owner,  a 
case  of  election  arises,  and  the  devisee  must  elect  between 
his  own  interest  in  the  property  and  the  interest  he  takes 
under  the  will.  But  if  the  testator  does  not  dispose  of  it 
specifically,  but  by  general  words,  such  as  ^all  my  lands  and 
hereditaments'  or  the  like,  no  case  for  election  arises,  be- 
cause there  is  other  property  of  the  testator's  suflScient  to 
satisfy  the  devise  itself.  All  the  cases  cited,  as  Padhury  v. 
Clark  (2  Macn  &  Gor.  298)  ;  Fitzsimmons  v.  Fitzsimmons 
(28  Beav.  417)  and  Hmyirood  v.  Forster  (30  Beav.  14), 
point  in  that  direction ;  they  are  perfectly  consistent  with  the 
other  cases  which  were  cited  to  me,  and  show  clearly  that 
where  there  is  a  mere  general  devise  no  case  for  election 
arises.  That  being  the. state  of  the  law,  the  real  question  is, 
VOL.  140  5 
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whether  this  will  disposes  of  the  property  specifically.  The 
tCf^tator  had  a  freehold  messuage  in  Potter  Street,  he  had 
another  freehold  messuage  in  South  Street,  and  in  addition 
to  this  he  had  two-thirds  of  a  messuage  and  of  eighteen 
cottages  in  South  Street.  Having  this  property  he  devises  all 
his  freeholds,  etc.,  in  those  streets  to  his  wife  for  life.  Now, 
if  he  had  devised  them  in  these  terms,  'all  and  every  my  free- 
holds in  Potter  Street  and  South  Street  and  elsewhere,  with 
the  appurtenances,'  I  should  be  of  opinion  that  no  case  for 
election  arose.  But  he  specifically  points  to  his  'cottages'  in 
South  Street,  and  that  being  so,  I  am  of  opinion  that  these 
words  can  only  refer  to  the  messuage  and  eighteen  cottages 
of  which  he  had  only  two-thirds,  and  consequently  I  am  of 
opinion  that  a  case  for  election  arises." 

Applying  these  principles  to  the  facts  before  us,  in  oui- 
opinion  the  complainants  should  have  been  required  to  elect 
as  to  whether  they  would  take  under  the  will,  or  whether  they 
would  assert  and  maintain  their  title  to  an  undivided  in- 
terest in  the  property  in  question. 

The  devise  in  this  case  is  specific,  it  names  the  thing  which 
is  devised,  to  wit,  the  "Jeruaalem  Farm,"  and  as  though  to 
emphasize  the  testator's  intention  to  devise  by  those  words 
the  entirety,  there  immediately  follows  a  devise  of  ''my  share 
of  the  money  in  the  house."  ''The  Jerusalem  Farm"  was  the 
name  by  which  the  testator  knew  the  farm  in  question.  She 
neither  owned  nor  was  interested  in  any  other  farm.  That 
farm  she  had  herself  occupied  as  an  entirety  for  many  years, 
and,  when  she  spoke  of  the  "Jerusalem  Farm,"  she  could 
only  have  referred  to  the  entirety  of  the  farm  which  she 
occupied  and  not  merely  to  her  interest  in  it.  Whether  she 
believed  she  actually  did  own  the  entirety  is  not  material, 
the  only  question  being,  Did  she  believe  that  by  using  the 
words  "The  Jerusalem  Farm"  in  the  devise  to  her  brother 
she  was  giving  to  him  the  farm  in  its  entirety  ?  Since  she 
knew  at  the  time  the  distinction  between  title  to  a  part  only 
and  title  to  an  entirety,  as  shown  by  the  will  itself,  and  since 
the  words  used  did  specify  and  describe  the  property  devised 
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as  an  entirety,  we  must  hold  that  she  intended  to  devise  it  as 
an  entirety. 

Tlie  second  question  presented  by  the  record  is  whether, 
in  the  event  the  plaintiffs  elect  to  assert  their  rights  in  the 
property  in  question,  they  are  entitled  to  have  the  farm  sold. 
The  defendant  asserts  that  they  are  not,  because  it  is  said 
their  interest  in  it  is  so  small  as  compared  with  his  that  it  can 
be  satisfied  by  setting  off  to  them  or  selling  a  part  of  it.  If 
•  that  contention  is  sound,  the  right  of  a  joint  owner  of  pro]v 
erty  to  have  it  sold  for  purpose  of  partition  would  be  made  to 
depend  in  part  at  least  upon  the  extent  of  his  interest  in  the 
property  as  compared  with  the  interests  of  his  co-owners,  and 
not  upon  whether  the  property  was  partible  in  kind  without 
loss  or  injury  to  the  owners  thereof.  We  do  not  assent  to  that 
proposition,  nor  do  we  understand  that  the  case  of  OUtings  v. 
Worthington,  67  Md.  139,  relied  upon  by  the  appellant,  so 
decides.  What  that  case  did  decide,  under  the  circumstances 
peculiar  to  it,  was  that,  if  the  property  involved  there  could 
be  divided  in  kind  among  the  parties  entitled,  without  injurv 
to  the  interests  of  the  parties  affected,  such  a  division  should 
be  made,  and  in  so  deciding  the  Court  rested  upon  the  lan- 
guage of  the  statute,  which  provided  that  a  sale  of  property 
upon  the  complaint  of  a  joint  owner  could  be  had  where  the 
property  could  not  be  divided  in  kind  among  the  owners 
thereof  without  loss  or  injury.  That  provision,  section  137, 
article  "16,  Code  Pnb,  Gen,  Lfams,  reads  in  part  as  follows: 
"The  Court  may  decree  a  partition  of  any  lands,  tenements 
or  hereditaments,  or  any  right,  interest  or  estate  therein, 
either  legal  or  equitable,  on  the  bill  or  petition  of  any  joint 
tenant,  tenant  in  common,  or  any  parcener  or  any  concurrent 
owner,  whether  claiming  by  descent  or  purchase,  or  if  it 
appear  that  said  lands,  tenements  or  hereditaments,  or  right, 
interest  or  estate  thereon  cannot  be  divided  without  loss  or 
injury  to  the  parties  interested,  the  court  may  decree  a  sale 
thereof."  There  is  nothing  in  this  language  to  justify  the 
implication  that  the  right  thus  conferred  upon  co-owners  of 
property,  which  cannot  be  divided  among  them  without  loss 
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or  injury,  to  have  it  sold  for  partition,  is  limited  by  the  ex- 
tent of  the  interest  which  the  person  bringing  the  suit  may 
have  in  the  property,  but  on  the  other  hand  its  clear  and 
obvious  meaning  is  that  a  sale  of  the  conmion  property  may 
be  decreed  upon  the  bill  or  petition  of  any  concurrent  owner 
thereof,  where  it  appears  that  the  property  cannot  be  divided 
among  the  parties  entitled  without  loss  or  injury.  If  it  can- 
not be  so  divided,  then  the  court  may  pass  a  decree  for  its 
sale ;  if  it  can  be  so  divided  then  the  court  cannot  decree  a  ■ 
sale  thereof.  Not  only  does  the  statute  expressly  say  that, 
but  that  is  the  construction  uniformly  given  to  it  by  this 
Court.  In  Booth  v.  Eherly,  124  Md.  27,  where  some  of  the 
owners  of  a  one-seventh  interest  in  a  farm  filed  a  bill  for  the 
sale  thereof  for  purposes  of  partition  against  the  holder  of 
the  remaining  six-sevenths  interest.  Judge  Urxer,  speaking 
for  the  Court,  said :  ^The  bill  is  filed  by  some  of  the  owners 
of  the  remaining  one-seventh  in  order  to  realize  their  interest 
by  a  sale  of  the  estate  as  a  whole  on  the  gi*ound  that  it  is  not 
susceptible  of  being  divided  without  loss  and  injury  to  those 
entitled.  The  right  given  them  by  statute  to  pursue  this 
course  is  not  afi^ected  by  the  mere  fact  that  the  devisor  of  the 
other  six-sevenths  interest  has  made  the  disposition  in  ques- 
tion," and  in  Wilson  v.  Green,  6e3  Md.  547,  it  was  said  that 
this  provision  of  the  Code  "has  unifonnly  been  supposed  and 
held  in  the  State,  to  authorize  a  court  of  equity  to  order  a 
sale  for  the  purpose  of  partition  whenever  it  was  alleged 
and  proved  that  the  property  sought  to  be  sold  "could  not  be 
divided  without  loss  or  injury  to  the  parties  interested,"  and 
in  Ballantyne  v.  Rusk,  84  Md.  650,  it  was  said:  "The  juris- 
diction of  the  court  depends  on  whether  the  avennents  of  the 
bill  sufficiently  allege  that  the  property  cannot  be  divided 
without  'loss  or  injury,'  and  if  this  fact  be  stated  in  the 
bill,  it  is  all  that  is  essential  to  entitle  the  party  to  the  aid  of 
a  court  of  equity."  To  die  all  the  cases  in  this  State  sup- 
porting this  construction  of  the  statute  would  unduly  prolong 
this  opinion,  and  it  is  sufficient  to  say  that  the  cases  cited 
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state  the  rule  as  it  has  been  recognized  by  this  Court.  Our 
attention  has  been  called  to  several  cases  decided  in  other 
states,  and  which  the  appellant  claims  support  his  conten- 
tion. Since,  however,  we  are  bound  by  the  language  of  the 
statute  and  by  our  own  decisions  construing  it,  our  conclusion 
could  not  be  affected  by  a  consideration  of  those  cases,  and 
it  becomes  unnecessary  to  discuss  them  further. 

It  is  unnecessary  to  analyze  in  detail  the  testimony  offered 
by  the  respective  parties  as  to  whether  the  property  could  be 
divided  in  kind  among  the  co-owners  thereof  without  loss  or 
injury;  the  only  real  divergence  in  the  opinion  of  the  wit- 
nesses on  that  point  being,  not  as  to  whether  the  whole  prop- 
erty could  be  so  divided,  but  whether  the  interests  of  the 
complainants  could  be  satisfied  by  valuing  those  interests  and 
allotting  to  them  a  portion  of  the  property  in  question  in  sat- 
isfaction of  them.  The  evidence,  we  think,  fairly  established 
the  fact  that  the  farm  could  not  be  divided  in  kind  without 
loss  or  injury  among  the  coowners  thereof  and,  that  being  so, 
the  complainants  were  entitled  to  have  it  sold  and  the  pro- 
ceeds distributed  to  the  owners  according  to  their  several  in- 
terests. In  dealing  with  such  property,  the  only  way  in 
which  its  value  can  be  definitely  established  for  the  purposes 
of  such  a  case  as  this  is  by  a  sale.  It  is  not  propei^ty  such 
as  that  involved  in  the  case  of  G-ittings  v.  WoHliington, 
supra,  where  the  Court  said  that  the  portion  to  be  set  off  to 
the  claimants  oould  be  ^^fairly  and  justly  ascertained  even 
io  the  fraction  of  an  inch,''  but  farm  property,  and  the  value 
of  any  portion  of  it  depended  very  largely  upon  the  fact 
that  it  was  a  portion  of  the  whola  Any  valuation  of  a  por- 
tion of  the  property  in  controversy  severed  from  the  farm  and 
considered  independently  thereof  would  necessarily  be  a  mat- 
ter of  pure  speculation,  either  with  regard  to  its  intrinsic 
value  or  its  value  in  relation  to  the  farm  as  a  whole,  and  wo 
know  of  no  rule  of  law  in  this  State  by  which  a  co-o\vner  of 
such  property  can  as  a  matter  of  right  require  one,  owning  a 
smaller  interest  therein,  to  part  vnth  such  interest  for  an 
award  so  hazardous  and  uncertain. 
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The  next  question  presented  for  our  consideration  is 
whether  the  complainants  have  any  interest  in  the  property 
in  question.  Their  title  depends  npon  the  will  of  Ann 
Elmira  Lewis,  and  the  intestacj^  of  Olevia  J.  HoUingsworth. 
The  appellant  contends  that  by  a  true  construction  of  the 
will  of  Ann  E.  Lewis  no  real  estate  passed  under  it,  and  (a) 
that  it  does  not  appear  that  Olevia  was  seised  of  any  interest 
in  the  farm  at  her  death,  and  (b)  that  if  seised  she  did  not 
die  intestate  but  devised  her  interest  in  the  property  to  Eloiza 
under  whose  will  the  appellant  claims. 

Taking  up  these  questions  in  their  order,  Ann  E.  Lewis 
in  her  will  used  this  language  to  dispose  of  her  property: 
"I,  ^  ^  *  hereby  give  and  bequeath  to  my  sister,  Eloiza  S. 
LoAvis  for  her  use  during  her  natural  life  or  until  she  shall 
maiTy,  all  my  personal  property  including  my  share  of  the 
estate  inherited  from  our  parents;  the  same  at  her  death  or 
upon  her  marriage  if  she  should  marry,  to  be  equally  divided 
between  my  other  sisters  and  brothers  or  their  heirs."  The 
question  is,  did  the  testator  mean  by  this  language  to  dispose 
of  her  entire  estate  or  only  her  interest  in  the  ])ersonalty.  Ii; 
such  an  inquiry  the  primary  rule  of  construction  is  to  ascer- 
tain and  give  effect  to  the  intention  of  the  testator.  40  Cyc. 
1386;  Poultney  v.  Tiffany,  112  Md.  630.  And  it  is  pre- 
sumed that  a  testator  "intended  to  dispose  of  his  entire  estate 
and  not  to  die  intestate  either  as  to  the  whole  or  any  part 
thereof."  40  Cyc.  1409 ;  Lavender  v.  Rosenheim,  110  Md. 
150.  'The  word  'estate,'  unless  restricted  in  its  meaning 
by  the  context,  will  include  all  the  property  of  the  testator." 
40  Cyc.  1525. 

Reading  the  will  in  the  light  of  these  principles,  we  have 
no  doubt  that  the  testator  intended  to  dispose  of  her  real  as 
well  as  her  personal  property.  Everi^  consideration  leads  to 
that  conclusion.  Her  purpose  was  manifestly  to  secure  the 
sister  with  whom  she  lived  for  so  many  years  against  any 
interference  with  the  joint  property  which  they  used  and 
occupied,  as  long  as  she  remained  unmarried,  and  then  to 
have  her  property  go  to  her  brother  and  sisters,  and,  in  using 
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the  words  "my  share  of  the  estate  inherited  from  our  par- 
ents," she  intended  to  accomplish  that  purpose,  because  that 
^*estate"  included  her  share,  an  undivided  interest  in  the 
faiTu  on  which  they  lived,  and  she  did  not  intend  by  the  use 
of  the  words  "personal  property"  to  qualify  her  use  of  tlie 
word  "estate." 

The  next  objection,  that  it  does  not  appear  that  Olevia  J. 
HoUingsworth  was  seised  of  an  interest  in  the  farm  at  the 
time  of  her  death,  is  without  merit.  It  is  not  disputed  that, 
under  the  will  of  Joseph  H.  Lewis,  upon  the  death  of  the  life 
tenant,  she  took  in  fee  an  undivided  one-fifth  intei'ost  in  the 
farm,  and  it  appears  from  the  testimony  and  from  the  answer 
of  the  appellant  that  she  exercised  acts  of  ownership  in  re- 
gard thereto.  Under  such  circumstances  the  rule  stated  in  1 
Jones,  Evidence,  sec.  58h,  that :  "Possession  of  either  realty 
or  personalty  once  proVed  is  presumed  to  continue  until  the 
contrary  is  shown.  Thus,  it  is  proved  that  at  a  given  time  B 
was  seised  of  certain  land.  The  presumption  is  that  such 
seisin  continues,  and  the  burden  is  on  him  who  alleges  dis- 
seisin," applies.  There  is  nothing  in  the  record  to  support 
the  charge  that  Olevia  J.  HoUingsworth  did  not  die  intestate 
as  to  her  interest  in  the  farm.  The  paper  ^vriting  offered  as 
her  last  will,  even  if  it  had  been  probated  and  were  properly 
Ix'fore  us,  is  patently  insufficient  for  that  purpose,  since  the 
oj^eration  of  the  only  part  of  it  which  refers  to  the  farm  at  all 
Avas  made  to  depend  upon  a  contingency  which  never  hap- 
pened. 

Some  reference  was  made  in  the  appellees'  brief  to  the 
right  of  Frank  S.  Le\^4s  to  compensation  for  improvements 
made  by  him  on  the  property,  but  as  that  question  is  not  dealt 
with  in  the  decree  we  will  express  no  opinion  in  regard  to  it. 
If  the  complainants  elect  to  take  the  legacies  left  them  by  tlie 
will,  the  question  will  not  arise,  and  if  they  elect  to  stand  on 
their  rights  in  the  farm,  it  can  be  considered  in  connection 
with  the  distribution  of  the  proceeds  of  any  sale  of  the  prop- 
erty in  this  proceeding. 
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For  the  reasons  given,  it  follows  that  the  decree  appealed 
from  must  be  reversed  and  the  cause  remanded,  in  order  that 
the  complainants  in  this  suit  may  be  required  to  elect  within 
some  reasonable  time,  to  be  fixed  by  the  court,  whether  they 
will  claim  the  legacies  to  which  they  are  entitled  under  the 
will  of  Eloiza  S.  Lewis,  or  whether  they  will  assert  their 
rights  to  an  interest  in  the  farm  devised  by  that  will  to  the 
appellant. 

Decree  reversed  and  cause  remanded  for  fur- 
titer  proceedings  in  accordance  with  the 
views  expressed  in  this  opinion,  the  costs 
in  this  Court  to  he  paid  by  the  appeliees 
and  the  costs  in  the  lower  court  to  abide 
the  final  decree. 
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GLENX  M.  RILEY 

vs. 

STATE  OF  MARYLAND,  For  the  Use  of  Josephixe  M. 

Walker, 

Expert  Testimony — Negligence — Pedestrian  Injured  hy  Auto- 
mobile — Evidence  and  Instructions. 

A  physician  cannot  testify  as  an  expert  as  to  whether  a  man 
could,  by  the  impact  of  a  vehicle,  be  thrown  a  named  distance 
without  showing  signs  of  external  injury.  p.  141 

It  was  proper  to  instruct  the  jury  that  if,  on  a  certain  date, 
plaintiff's  husband,  at  a  named  street  intersection,  was  injured 
by  being  struck  and  knocked  down  by  an  automobile  operj^ted 
by  defendant,  of  which  injuries  he  thereafter  died,  and  said 
injuries  resulted  directly  from  the  want  of  ordinary  care  and 
prudence  of  the  defendant  in  operating  and  managing  said 
automobile,  and  not  from  the  want  of  ordinary  care  and  pru- 
dence on  the  part  of  said  deceased,  directly  contributing  to 
said  injury,  the  plaintiff  is  entitled  to  recover.  p.  142 

The  act  relied  on  to  establish  as  a  matter  of  law  the  exist- 
ence of  contributory  negligence  must  be  distinct,  prominent, 
and  decisive,  and  one  about  which  ordinary  minds  would  not 
differ  in  declaring  it  to  be  negligent.  p.  143 

That  the  plaintiff's  decedent,  killed  by  defendant's  automo- 
bile while  he  was  crossing  diagonally  at  a  street  intersection, 
did  not  have  the  right  of  way  over  the  automobile,  did  not  jus- 
tify a  peremptory  instruction  for  defendant.  p.  144 

Decided  Janua>y  12th,  1922, 

Appeal  from  the  Court  of  Oomnion  Pleas  of  Baltimore 
City  (Bond,  J.). 

Action  by  the  State  of  Maryland,  for  the  use  of  Josephine 
M.  Walker,  against  Glenn  M.  Riley.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 
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The  first,  second  and  third  exceptions  involved  questions 
sought  to  be  asked  of  a  medical  witness  who  had  testified  that 
he  conld  find  no  external  evidences  of  injury  on  deceased,  and 
the  questions  were  as  to  the  possibility  that  a  man  could  l>o 
thrown  such  a  distance  as  deceased  was  alleged  to  have  been 
thrown,  without  showing  any  external  injuries. 

Among  the  prayei-s  submitted  were  the  following! 

The  granted  prayers  were  as  follows: 

Plaintiff's  Firsf  Prayer. — The  Court  instructs  the  jury 
that  if  they  shall  find  from  the  evidence  that  on  or  about  the 
20th  day  of  December,  1919,  Walter  B.  Walkei-,  the  husband 
of  the  equitable  plaintifl^,  while  ci'ossing  North  Avenue  at  or 
near  its  intersection  with  Pennsylvania  Avenue,  public 
streets  of  Baltimore  City  (if  they  so  find),  was  injured  by 
being  struck  and  knocked  down  by  an  automobile  operated  by 
the  defendant,  of  which  injuries  he  thei'eafter  died,  and  that 
jiaid  injuries  resulted  directly  from  the  want  of  ordinary'  care 
and  prudence  of  the  defendant  in  operating  and  managing 
said  automobile,  and  not  from  the  want  of  ordinary  care  and 
prudence  on  the  paii:  of  the  said  Walter  B.  Walker,  directly 
contributing  to  the  said  injuries,  then  the  equitable  plaintiif 
is  entitled  to  recover  in  this  action. 

Plmntiff's  SecamJ  Praj/er. — The  court  instructs  the  jury 
that  if  they  find  a  verdict  for  the  plaintiff  they  may,  in  esti- 
mating the  damages  to  Ix*  allowed,  consider  what  was  the 
pei'\miary  loss  which  the  said  Josephine  IM.  Walker,  widow, 
has  sustained  by  reason  of  the  negligent  killing  of  her  said 
husband,  Walter  B.  Walker,  and  may  consider  the  reasonable 
probabilities  of  the  continuance  of  the  joint  lives  of  the  said 
Walter  B.  Walker  and  the  said  Josephine  M.  Walker,  but  for 
said  negligent  killing  of  her  husl>and,  and  may  allow  her 
such  damages  as  in  the  judgment  of  the  jury  would  compen- 
sate her  for  such  pecuniar^'  loss  a<  she  has  sustained,  and 
rejisonably  will  sustain,  by  reason  of  <aid  killing  of  her  hus- 
band. 
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Defendant's  First  Prayer, — The  defendant  prays  the  court 
to  instruct  the  jury  that  if  the  jury  find  that  at  the  time  and 
place  mentioned  in  the  evidence,  the  defendant  herein  was 
operating  his  car  in  careful  fashion  and  that  Walter  B. 
Walker  by  his  own  negligence  received  the  injuries  which  re- 
sulted in  the  death  of  said  Walter  B.  Walker,  then  the  ver- 
dict of  the  jurj-  shall  be  for  the  defendant. 

Defendant's  Second  Prayer. — The  defendant  prays  the 
court  to  instruct  the  jury  that  if  the  jury  find  that  at  the  time 
and  place  mentioned  in  the  evidence  the  defendant  was  oper- 
ating his  automobile  in  a  n^ligent  manner,  but  that  Waltei' 
B.  Walker,  by  his  own  negligence,  contributed  to  receiving 
the  injuries  mentioned  in  the  evidence,  then  the  verdict  of  the 
jury  shall  be  for  the  defendant. 

Defefvdanfs  Sixth  Prayer, — The  defendant  prays  the  court 
to  instruct  the  jury  that  if  the  jury  find  that  the  deceased  was 
proceeding  diagonally  across  the  intersection  of  Xorth  Ave- 
nue and  Pennsylvania  Avenue,  or  in  some  manner  other- 
wise then  directly  across  from  curb  to  curb,  then  the  deceased 
Walker  did  not  have  right  of  way  over  the  automobile  of  the 
defendant,  and,  therefore,  the  verdict  nvust  be  for  the  defend- 
ant,    (The  words  in  italics  were  struck  out  by  the  court.) 

Defendant's  Eighth  Prayer, — The  defendant  prays  the 
court  to  instruct  the  jurv  that  if  the  jury  find  that  the  de- 
ceased Walker  could  by  the  exercise  of  a  reasonable  degree  of 
care  have  avoided  the  accident  then  the  verdict  of  the  jury 
must  be  for  the  defendant. 

The  cause  was  argued  before  Boyd,  C.  J.,  Briscoe, 
Thomas,  Pattisox,  Trxfr,  STOcKBRiixiE,  Adkixs,  and 
Offttt,  JJ. 

Charles  Markell  and  (jeorrje  Ross  Veazey,  for  the  appel- 
lant. 

Chm'les  ^y,  Main  and  Benj,  TI,  ^feKindless,  for  the  ap- 
pellee. 
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Briscoe,  J.,  delivered  the  opinion  of  the  Court. 

This  action  was  brought  by  the  State,  for  the  use  of  the 
widow  of  Walter  B.  Walker,  in  the  Court  of  Coiiimon  Pleas 
of  Baltimore  City,  to  recover  damages  for  the  death  of  her 
husband,  alleged  to  have  been  caused  by  the  negligence  of  the 
defendant,  in  operating  an  automobile  upon  North  Avenue 
at  or  near  the  intersection  of  Pennsylvania  Avenue,  two  of 
the  public  highways  of  Baltimore  City. 

The  declaration  is  in  the  usual  form  in  negligence  cases, 
and  the  bill  of  particulars,  filed  with  it,  states  that  Walter  B. 
Walker  died  as  a  result  of  being  run  into  and  struck  by  an 
automobile  operated  by  the  defendant  in  such  a  n^ligent 
and  careless  manner  as  to  strike  and  nm  into  him  while  he 
was  carefully  and  prudently  upon  North  Avenue  at  or  near 
the  intersection  of  Pennsylvania  Avenue,  both  of  those  ave^ 
nues  being  public  highways  of  Baltimore  City,  and  without 
any  negligence  on  the  part  of  Walker  directly  thereunto  con- 
tributing, resulting  in  the  loss  of  the  pecuniary  benefit  which 
the  equitable  plaintiff  received  from  her  husband  in  his  life- 
time and  which  she  would  have  continued  to  receive  but  for 
his  death ;  and  that  the  equitable  plaintiff  is  his  widow,  and 
at  the  time  of  the  death  of  her  husband  she  was  twenty-nine 
years  of  age  and  her  husband  was  thirty-seven  years  of  age. 

The  record  contains  four  exceptions,  three  of  which  are  to 
the  rulings  of  the  court  on  questions  of  evidence,  and  the 
foiu'th  to  the  rulings  of  the  trial  court  upon  the  prayers,  re- 
lating to  negligence  and  contrilnitorv  negligence. 

The  court  granted  the  plaintiff's  first  and  second  praytTS. 
and  the  defendant's  first,  second  and  eighth  prayers,  but  re- 
fused the  defendant's  third,  fourth,  fifth  and  seventh  prayers. 
The  defendant's  sixth  prayer  was  modifier!  by  the  court  and 
granted  as  modified. 

The  principal  contention  upon  the  ])art  of  the  appellant  is 
that  there  was  error  in  the  rulings  of  the  court,  in  granting 
the  plaintiff's  first  and  ^'econd  prayers,  and  in  refusing  his 
third,  fourth,  fifth  and  seventh  prayers,  and  in  modifying  his 
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sixth  prayer.  The  action  of  the  court  in  its  rulings  on  those 
prayers  are  presentecl  by  the  defendant's  fourth  exception. 

The  trial  resulted  in  a  verdict  in  favor  of  the  plaintiff  for 
the  sum  of  $3000,  and  from  a  judgment  on  this  verdict  the 
defendant  has  appealed. 

There  was  no  error  in  the  ruling  of  the  court  on  evidence, 
that  is,  in  sustaining  objections  to  the  questions  asked  Dr. 
Stein,  and  set  out  in  the  first,  second  and  third  exceptions. 

The  questions  were  objectionable  because  the  witness  did 
not  possess  the  requisite  qualification  to  speak  as  an  expert, 
and  the  subject  matter  was  not  proper  for  expert  testimony. 
The  rule,  as  to  the  admission  of  this  kind  of  testimony,  is 
stated  in  several  recent  cases  in  this  Court,  and  among  them 
will  be  found  the  cases  of  DashieU  v.  Griffith,  84  Md.  377 ; 
United  Bys,  Co,  v.  Corhin,  109  Md.  450,  and  Susquehanna 
Transmisifion  Co,  v.  Murphy,  131  Md.  350. 

In  Chafeaiu/ay  Ore  and  Iron  Co,  v.  Blake,  144  V.  S.  476, 
the  Supreme  Court  said  that  how  much  knowledge  a  witness 
must  possess  before  he  can  be  allowed  to  give  his  opinion 
as  an  expert  must,  in  the  nature  of  things,  be  left  largely  to 
the  trial  court  and  its  rulings  will  not  be  di3turl)ed  unless 
cleai'ly  erroneous. 

The  testimony,  however,  sought  to  be  introduced  by  the 
three  questions  was  subsequently  given  by  the  same  witness 
later  in  the  trial,  and  admitted  without  objection. 

The  questions,  it  will  be  seen,  were  also  substantially  an- 
swered by  the  testimony  of  Dr.  Charles  Reifsnider,  a  witness 
on  the  part  of  the  defendant,  and  the  appellant  was  not, 
therefore,  injured  by  the  rulings  on  evidence,  as  set  out  in 
the  first,  second  and  third  exceptions.  District  Nat,  Bank  v. 
Mordecai  133  Md.  428;  Ilall  v.  Trimble,  104  Md.  317. 

This  brings  us  to  a  consideration  of  the  principal  questions 
in  the  case,  and  these  are  presented  by  the  rulingi=>  on  the 
prayers. 

The  plaintiff's  first  and  second  prayers  are  free  from  ob- 
jection and  have  been  approved  by  numerous  decisions  of  this 
Court  in  similar  negligence  cases. 
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By  the  first  prayer  the  jury  were  instructed  that,  if  they 
shall  find  from  the  evidence  that,  on  or  about  the  20th  of 
December,  1919,  the  husband  of  the  equitable  plaintiff,  while 
crossing  North  Avenue  at  or  near  its  intersection  with  Penn- 
sylvania Avenue,  public  streets  of  Baltimore  Oity  (if  they  so 
find),  was  injured  by  being  struck  and  knocked  down  by  an 
automobile  operated  by  the  defendant,  of  which  injuries  he 
thereafter  died,  and  the  injuries  resulted  directly  from  the 
want  of  ordinary  care  and  prudence  of  the  defendant  in 
operating  and  managing  the  automobile  and  not  from  the 
want  of  ordinary  care  and  prudence  on  the  part  of  Walker 
dii^ectly  contributing  to  the  injuries,  then  the  equitable  plain- 
tiff is  entitled  to  recover  in  this  action. 

The  first  prayer  properly  left  it  to  the  jury  to  find  whether 
the  injury  from  which  Walker  died  resulted  from  a  want  ot 
ordinary  care  on  the  part  of  the  defendant  in  operating  the 
automobile,  and  without  any  contributorj'  negligence  on  the 
part  of  the  plaintiff.  This  prayer  correctly  stated  the  law 
applicable  in  such  cases.  Balto,  Traction  Co.  v.  Wallace, 
77  Md.  435;  Central  Ry.  Co.  v.  Coleman,  SO  Md.  38fi; 
Epstein  v.  Ruppert,  129  Md.  440. 

The  plaintiff's  second  prayer  correctly  stated  the  measure 
of  damages,  and  has  been  approved  by  this  Court  in  a  numl>er 
of  cases.  BaJto.  &  Reisterstaion  Turnpike  Co,  v.  State,  71 
Md.  573;  Balto.  rf-  0.  R.  R.  Co.  v.  Stnmz,  79  :Nrd.  335; 
Baltimore  v.  Biggs,  132  Md.  126. 

The  defendant's  third,  fourth,  fifth  and  seventh  prayers, 
if  granted,  would  have  withdrawn  the  case  from  the  con- 
sideration of  the  jury,  on  the  question  of  the  negligence  of 
the  defendant  and  the  contributory  negligence  of  the  plain- 
tiff. We  think,  these  questions,  under  the  evidence  disclosed 
by  the  record  were  ones  for  the  determination  of  a  jury  and 
these  prayers  were  properly  refused. 

The  general  rule  of  law  is  wll  settled  that  the  (]uestion 
of  negligence  must  be  left  to  the  determination  of  the  jury, 
and  the  court  will  not,  except  in  a  very  clear  case,  take  it 
fmm  their  consideration.    Bnrke  v.  Baliimore,  127  Md.  554: 
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Geiselnmn  v.  Schmidt,  106  Md.  585;  Epstein  v.  Ruppert, 
129  Md.  440;  Parker  v.  Pov^er,  127  Md.  598. 

The  general  rule  is  also  established,  by  many  cases  in  this 
Cbiirt,  that  the  act  relied  on  to  establish  as  a  matter  of 
law  the  existence  of  contributory  negligence  must  be  distinct, 
prominent,  ajid  decisive,  and  one  about  which  ordinary  minds 
would  not  differ  in  declaring  it  to  be  negligent.  Where  the 
nature  and  attributes  of  an  act  relied  on  to  show  negligence, 
contributing  to  an  injury  sustained,  can  only  be  determined 
correctly  by  considering  all  the  attending  and  surrounding 
circumstances  of  the  transaction,  it  falls  within  the  province 
of  the  jury  to  pass  upon  and  characterize  it,  and  it  is  not  for 
the  Court  to  determine  its  value  a»  a  matter  of  law.  Balto. 
rf-  0.  V.  Hendricks,  104  Md.  79 ;  McCarthy/  v.  Clark,  115  Md. 
468;  Nat,  Life  Ins.  Co.  v.  Fleming,  127  Md.  185;  BaJcer  v. 
^fd.  Coal  Co.,  84  Md.  27 ;  WaJiring  v.  James,  136  Md.  407. 

There  is  much  conflict  in  the  testimony  of  the  witnesses, 
examined  in  this  case,  as  to  the  surrounding  circumbtances 
under  which  the  husband  of  the  equitable  plaintiff  was  struck 
and  injured,  while  walking  across  North  Avenue,  at  the  in- 
ternection  of  Pennsylvania  Avenue,  in.  Baltimore  City.  He 
died  the  same  night  of  the  accident  at  the  Maryland  Uni- 
versity Hospital,  where  he  was  taken  after  the  accident.  The 
cause  of  death,  as  stated  by  the  physicians,  was  extradural 
and  sub-duraJ  hemorrhage,  injury  to  brain  substance  due 
to  a  fractured  skull.  The  injury  found  upon  the  head  wa.^ 
sufficient  to  cause  death. 

The  testimony  shows  that  jSTorth  Avenue  runs  east  and 
we.<t,  and  is  a  very  wide  street.  Pennsylvania  Avenue  is 
also  a  wide  street  and  runs  northwest  and  southeast.  There 
are  two  car  tracks  in  the  middle  of  North  Avenue  and  also 
two  on  Pennsylvania  Avenue.  On  the  northwest  comer  of 
North  and  Pennsylvania  Avenues  there  is  a  bank  building; 
on  the  northeast  comer  Hendler's  "Ice  Cream  Parlor" ;  on 
the  southeast  corner  a  Ignited  Railway's  car  bam,  with  a 
peanut  vender's  stand  at  the  North  Avenue  curb,  and  on  the* 
southwest  comer  Schanze's  Drug  Store. 
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The  witness  Dorsey,  who  talked  with  the  deceased  at  the 
bank  building  on  the  northwest  comer  of  the  two  avenues 
before  starting  to  cross  the  street,  going  to  the  southwest 
comer  towards  Sehanze's  drug  store,  testified  as  follows: 
Mr.  Walker  was  crossing  after  him.  He  was  about  one  foot 
behind  the  witness  and  followed  right  behind  him.  Witness 
started  from  the  bank  on  the  northwest  comer  and  headed 
for  the  southwest  corner  towards  Schanze's  drug  store.  **Mr. 
Walker  was  about  one  foot  behind  rav  heels.  After  I  had 
crossed  the  car  tracks  I  went  to  turn  around  and  I  saw  a 
machine  coming  at  a  terrific  rate,  and  when  I  turned  around 
it  looked  to  be  about  ten  feet  from  me,  and  I  made  a  jump 
and  Mr.  Walker,  by  being  behind  me,  caught  the  blow.'' 
When  the  witness  looked  around  Mr.  Walker  was  three  feet 
from  where  the  machine  was  comdng  up  at ;  he  was  on  the 
ground.  He  was  on  the  gi'oimd  towards  the  north  side  of 
Pennsylvania  Avenue  nearer  to  the  bank,  when  he  was  struck. 
At  that  time  vritnesa  had  crossed  the  tracks  on  Xorth  Avenue. 

"Q.  Was  it  going  fast  or  slow  after  it  struck  Mr.  Walker 
and  when  you  turned  aroimd  and  looked  ?  A.  When  I  turned 
around  and  looked,  when  he  put  on  his  brakes  it  slid  and  did 
not  stop  until  it  had  crossed  Pennsylvania  Avenue.  Q.  How 
far  was  that  from  the  place  where  it  struck  Mr.  Walker  ?  A. 
^Ir.  Walker  was  lying  like — ^you  know  the  pavement  going 
up  Pennsylvania  Avenue  going  north,  the  machine  was  on 
the  other  side  of  the  street.  Q.  It  had  crossed  over  the 
street  ?  A.  Yes,  crossed  the  car  tracks  and  the  hind  wheels 
were  up  with  the  curbstone,  on  the  other  side  of  the  street. 
It  was  light  at  the  intersection  and  you  could  see  across 
the  street  without  any  difliculty  and  up  and  do\\"n  Xorth 
Avenue.  The  witness  went  back  and  helped  to  put  ^tr. 
Walker  in  the  automobile.  There  was  a  lot  of  blood  around 
his  face;  he  was  unconscious  and  did  not  make  a  sound." 
He  further  testified  that  the  deceased  had  a  bundle  \uider  his 
arm ;  that  the  witness  drives  a  car  and  knows  the  spi*cd  of  a 
car,  and  that  the  automobile  at  the  time  it  struck  Walker  was 
going  thirty-five  miles  an  hour. 
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He  testified  upon  cross-examination:  Mr.  Walker  was 
picked  up  right  in  the  middle  of  the  two  car  tracks  on  North 
Avenue;  he  was  about  even  with  the  south  curbstone.  The 
automobile  was  not  running  on  the  car  tracks ;  it  was  not  on 
either  track;  it  was  running  between  the  curbstone  and  the 
car  track  on  the  south  side.  Mr.  Walker,  however,  was  picked 
up  between  the  two  car  tracks.  "Q.  What  part  of  the  car 
struck  Mr,  Walker  ?  A.  It  was  the  lef thand  side  of  the  car. 
Q.  The  side  or  the  front  ?  A.  The  front.  I  guess  you  would 
call  that  the  northeast  side  at  the  fender." 

The  witness  did  not  see  the  automobile  strike  Mr.  Walker, 
but  Mr.  Walker  was  lying  on  that  side.  The  automobile  was 
entii-ely  south  of  the  North  Avenue  car  tracks  and  was  south 
of  the  guard  rail  at  the  southwest  comer  of  North  Avenue. 
It  was  between  the  guard  rail  and  the  curb.  The  automobile 
was  coming  right  in  a  straight  line  across  Pennsylvania  Ave- 
nue. There  was  nothing  between  the  witness  or  Mr.  Walker 
and  the  automobile  which  would  obstruct  the  view. 

The  witness  Spielman  testified  that  he  did  not  see  the  de- 
ceased before  he  was  hit,  but  after  he  was  hit  the  witness  saw 
him  lying  about  a  foot  away  from  the  north  rail  of  the 
south  track  on  North  Avenue.  He  was  east  of  the  south- 
bound track  on  Pennsylvania  Avenue  and  about  a  foot  and  a 
half  away  from  it.  He  was  lying  just  where  the  north  rail 
of  the  eastbound  track  on  North  Avenue  intersects  the  east 
rail  of  the  southbound  track  on  Pennsylvania  Avenue.  Ho 
was  lying  between  these  rails.  Witness  did  not  see  the  auto- 
mobile that  struck  Mr.  Walker  before  it  did  strike  him. 
Witness  was  talking  to  a  young  man  on  the  comer,  remarkinir 
how  bitterly  cold  it  was.  The  witness  had  been  talking  about 
a  minute  or  two  when  the  other  man  said  that  some  one  was 
hit,  and  the  witness  looked  up  and  saw  Mr.  Walker  lyini; 
between  the  two  ear  tracks,  and  he  went  over  there.  The 
witness  stated  that  he  saw  no  automobile  before  the  accident 
and  heard  no  sound  of  horns  or  anything  of  that  kind.  After 
the  accident  the  automobile  was  on  the  east  comer  of  North 
Avenue  and  Pennsylvania  Avenue.     It  was  across  Pennsyl- 


Digitized 


by  Google 


146    .  RILEY  vs.  STATE. 

Oi»inion  i»f  the  Court. 

vania  Avenue,  about  two  feet  past  the  curbstone.  The  wit- 
ness did  not  know  what  kind  of  automobile  it  was,  but  it  was 
a  large  car.  Witness  identified  Mr.  Eilev  as  the  person  driv- 
ing the  car.  The  automobile  remained  at  the  comer  where 
the  witness  first  saw  it  for  about  a  minute.  It  was  about 
fifty-five  or  sixty  feet  from  where  Mr.  Walker  was  lying  to 
the  point  where  the  witness  saw  the  car  at  a  standstill.  The 
automobile  was  backed  up  to  where  Mr.  Walker  was  lying. 
The  accident  occurred  about  midnight.  It  was  light  as  day- 
light and  you  could  see  a  man  walking  from  a  distance  of 
about  half  a  square.  It  was  bitterly  cold.  Snow  and  ice  were 
on  the  pavement  and  streets. 

The  testimony,  it  will  be  seen,  on  behalf  of  the  defendant, 
as  to  how  the  accident  occurred,  is  in  conflict  with  that  stated 
by  the  witnesses  for  the  plaintiff,  and  it  would  serve  no  use- 
ful purpose  to  attempt,  in  this  opinion,  to  reconcile  it  or  to 
account  for  its  conflict. 

The  law  of  the  case,  upon  the  questions  of  negligence  and 
contributory  negligence,  was  fully  and  fairly  submitted  to 
the  jury  for  their  finding,  under  the  plaintiff's  and  defend- 
ant's granted  prayers,  and  it  was  the  province  of  the  jury  to 
determine  whose  negligence  caused  the  injury  from  which 
Walker  died.  The  reporter  will  set  out  the  plaintiff's  and 
defendant's  granted  prayers,  in  his  report  of  the  case. 

The  defendant's  sixth  prayer,  as  offered,  was  clearly  de- 
fective, and  was  in  conflict  with  a  long  line  of  decisions  of 
this  Court.  As  modified,  it  presented  the  defendant's  case 
before  the  jury,  upon  the  proposition  of  law  submitted  by  it, 
in  a  more  favorable  light  than  was  justified  by  the  law. 
Cook  V.  rnifed  Rys,  Co..  132  Md.  558;  Magah^  v.  Hagers- 
torrn,  95  Md.  02:  BlvthenihaJ  v.  }fay  AdverHmi(j  Co.,  127 
Md.  284. 

Finding  no  reversible  error  in  the  rulings  of  the  court 
lielow,  the  judgmeoit  must  be  affirmed. 

Judgment  affirmed,  with  costs. 
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JOHX  CURLETT. 

Sale  of  Canned  Goods — Failure  of  Crop — Arbitration  Clause — 
Requisitioning  by  Government. 

A  clause,  in  a  contract  for  the  sale  of  packed  tomatoes,  excus- 
ing the  vendor  from  making  full  delivery  if  prevented  from 
so  doing  by  "destruction  of  factory  or  other  providential  hin- 
drances beyond  his  control/'  applied  if  the  fulfillment  of  the 
contract  was  prevented  by  rain  and  early  frost,  making  it 
impossible  to  procure  tomatoes  for  packing  purposes  in  that 
section  of  the  country.  pp.  150,  151 

Plaintiff  vendor  having  testified  that  it  was,  by  reason  of 
the  frost,  impossible  for  him  to  procure  tomatoes  with  which 
to  fill  the  contract,  the  question  of  such  impossibility  was 
X)roperly  left  to  the  jury.  p.  152 

A  clause  in  a  contract,  providing  for  arbitration  of  dis- 
putes, does  not  require  an  arbitration  as  a  condition  precedent 
to  an  action  to  enforce  the  contract,  unless  it  is  so  expressly 
provided  by  the  contract  or  is  necessarily  implied  from  its 
terms.  p.  153 

A  stipulation  that  "all  disputes  under  this  contract  shall  be 
arbitrated  in  the  usual  manner"  does  not  prima  facie  require 
the  parties  to  submit  to  arbitration  their  ultimate  right  to  the 
enforcement  of  the  contract,  when  this  contains  various  provi- 
sions to  any  of  which  such  stipulation  might  apply,  pp.  15Jj,  1 54 

A  vendor  of  goods  is  not  liable  for  failure  to  make  delivery, 
if  this  was  rendered  impracticable  by  reason  of  the  Govern- 
ment's requisitioning  of  the  goods  under  statutory  authority. 

J).  155 

That  the  vendor  of  tomatoes  to  be  packed  by  him  received  a 
notice,  purporting  to  have  been  issued  by  a  committee  acting 
*^with  the  Council  of  National  Defense,"  and  instructing  the 
eanners  of  the  United  States  to  reserve  for  the  Government 
eighteen  per  cent,  of  their  pack  of  tomatoes,  coupled  with  evi- 
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dence  that  the  Government  sent  its  agent  to  the  vendor's  fac- 
tory to  warn  him  to  reserve  eighteen  per  cent,  of  his  pack  in 
accordance  with  said  notice,  and  later  took  eleven  hundred 
cases  of  the  tomatoes  from  the  warehouse  in  which  they  were 
stored  in  his  name,  justified  a  finding  that  such  eleven  hundred 
cases  were  requisitioned  by  the  Government.  p.  156 

Decided  Janxuiry  12th,  1922. 

Appeal  from  the  Baltimore  City  Court  (Dawkins,  J.). 

Action  by  John  Curlett  against  Wilson  and  Company,  a 
corporation,  for  the  purchase  price  of  canned  tomatoes.  From 
a  judgment  for  plaintiff,  defendant  appeals.     Affirmed. 

The  cause  was  argued  before  Boyd,  C.  J.,  Briscoe, 
Thomas,  Pattison,  Frneb,  Stockbridge,  Adkins,  and 
Offutt,  JJ. 

/.  Purdon  Wright  and  Paul  R.  Kach,  for  the  appellant. 

Edward  M,  Hammond,  with  whom  were  Karr,  Hammond 
&  DamaU  on  the  brief,  for  the  appellee. 

Thomas,  J.,  delivered  the  opinion  of  the  Court. 

This  appeal  is  from  a  judgment  of  the  Baltimore  City 
Court  recovered  in  the  short  note  case  against  the  appellant 
in  an  attachment  proceeding. 

In  1917  the  appellee,  John  Curlett,  was  engaged  in  the 
canning  business  in  Morattico,  Virginia,  and  on  the  5th  of 
January  of  that  year  he  entered  into  a  contract,  through  his 
brokers  or  agents,  W.  E.  Robinson  &  Co.,  of  Belair,  Mary- 
land, with  the  appellant,  to  sell  the  appellant  three  thousand 
cases  of  "No.  3  hand  packed  tomatoes"  at  $1.05  per  dozen, 
f.  o.  b.  Morattico,  Virginia,  to  be  delivered  when  packed 
during  the  season  of  1917.  Among  the  provisions  of  the  ' 
contract  were  the  following: 
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"Destruction  of  Factory,  etc. — Seller  not  respon- 
sible for  full  delivery  if  prevented  from  making  same 
by  destruction  of  factory,  or  other  providential  liin- 
d ranees  beyond  his  control. 

"Disputes — All  disputes  under  this  contract  shall  be  """N. 
arbitrated  in  the  usual  manner,  and  the  decision  of  the     / 
arbitrators  shall  be  final,  each  arbitrator  to  be  paid 
$5.00  and  necessary  expenses,  cost  of  arbitration  to  be 
paid  by  the  loser." 

Including  the  contract  with  the  appellant,  the  appellee  had 
contracted  to  pack  and  sell  during  that  season  in  all  8500 
cases  of  tomatoes.  In  addition  to  those  planted  on  his  own 
land,  he  had  contracted  with  farmers  in  the  neighborhood 
of  his  factory  for  one  hundred  and  se\^enty-five  acres  of 
tomatoes,  and  had  made  all  other  necessary  arrangements, 
including  the  purchase  of  cans,  for  packing  15,000  case^ 
Beginning  in  July,  1917,  and  continuing  through:  a  period 
of  forty  days,  there  were  frequent  and  very  heavy  rains, 
which  resulted  in  reducing  the  tomato  crop  to  the  extent  of 
one-third,  and  about  the  18th  of  September  there  was  a  very 
early  frost,  which  destroyed  the  tomatoes  and  put  an  end  to 
canning  for  that  season.  Notwithstanding  the  damage  to 
the  crop  by  the  heavy  rains,  the  appellee  confidently  expected 
to  have  more  than  enough  to  meet  all  his  contracts,  but  in 
consequence  of  the  frost,  which  does  not  usually  occur  in 
that  section  of  Virginia  until  about  the  last  of  October,  the 
appellee  canned  only  about  5,000  cases.  Prior  to  the  frost 
the  appellee  shipped  about  3,000  cases  to  parties  with  whom 
he  had  contracted,  including  600  cuses  shipped  to  the  appel- 
lant, but  after  the  frost,  when  the  appellee  realized  that  he 
would  not  be  able  to  supply  the  full  amounts  called  for  in 
his  contracts,  he  shipped  the  balance  of  his  pack,  consisting  of 
about  2,000  cases,  to  the  ^'Terminal  Warehouse"  in  Balti- 
more City  for  storage  in  his  o^vn  name,  for  the  purpose  of 
meeting  a  demand  made  upon  him  by  the  Government,  and 
pro-rating  the  balance  among  those  with  whom  he  had  con- 
tracted.   In  June,  1917,  the  *Tommittee  on  Canned  Foods,'' 
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said  to  be  acting  "with  the  Ooimcil  of  Xational  Defense  and 
the  various  Departments  of  the  Government/'  notified  all 
canners  that  they  were  required  to  reserve  eighteen  per  cent, 
of  their  pack  of  tomatoes,  subject  to  the  order  of  the  Govern- 
ment, for  the  use  of  the  Army  and  Navy.  The  appellee  re- 
ceived a  copy  of  this  order  or  notice,  and  the  Government  also 
sent  inspectors  to  his  factory  to  warn  him  that  he  was  re- 
quired to  reserve  eighteen  per  cent,  of  his  pack  for  the  use 
of  the  Government.  Of  the  2,000  cases  which  the  api>ellee 
shipped  to  the  warehouse  for  storage,  the  Government  took 
1,100  cases,  for  which  the  appellee  received  $1.70  per  dozen, 
or  $3.40  per  case,  and  685  cases  were  shipped  to  the  order 
of  the  appellant.  The  appellant  paid  for  the  GOO  cases 
shipped  by  the  appellee  in  September,  but  refused  to  pay  the 
contract  price  of  the  685  cases,  claiming  that  it  was  entitled 
to  damages  from  the  appellee  by  reason  of  his  failure  to  ship^ 
the  3,000.  cases  contracted  for.  ni 

This  suit  was  brought  to  recover  the  contract  price  of  the 
685  cases,  and  interest  thereon,  and  during  the  trial,  which 
resulted  in  a  verdict  and  judgment  in  favor  of  the  plaintiff 
for  $1,518.44,  the  defendant  reserved  forty  exceptions,  all  of 
which  relate  to  rulings  on  the  evidence,  except  the  last,  which, 
was  to  the  granting  of  plaintiff's  two  prayers  and  the  rejec- 
tion of  defendant's  first,  second,  third  and  fifth  prayers. 

The  contentions  of  the  appellant  are,  as  stated  in  their 
brief: 

"1.  That  the  clause  of  the  contract  between  the 
parties  excusing  the  appellee  from  making  full  deliv- 
ery in  the  event  of  'destruction  of  factory  or  other 
providential  hindrances  beyond  his  control'  did  not 
excuse  him  from  making  full  delivery  by  reason  of 
crop  failure  due  to  a  heavy  rainfall  followed  by  an 
early  frost,  under  the  circumstances  found  in  this 
case. 

"2.  That  the  appellee  had  no  right  to  proceed  into 
court  with  his  case  without  first  offering  to  comply 
with  the  arbitration  provision  of  his  contract,  which 
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reads :  'All  disputes  under  this  contract  shall  be  arbi- 
trated in  the  usual  manner,  and  the  decision  of  the 
arbitrators  shall  be  final. 

"3.  That  there  was  no  warrant  in  law  for  the  action 
of  the  appellee  in  delivering  tomatoes  to  the  Govern- 
ment at  the  expense  of  those  persons,  including  the 
appellant,  who  held  contracts  with  him  for  his  1917 
pack." 

In  support  of  the  first  contention,  counsel  for  the  appellant 
argue  that,  under  the  familiar  rule  ejusdem  generis,  the 
words  ^^other  providential  hindrances''  cannot  be  held  to  in- 
clude '^hindrances''  due  to  heavy  rainfalls  or  early  frost 
mentioned  in  the  evidence,  and  thev  say:  "If  his  factory 
were  destroyed,  his  facilities  for  canning  tomatoes  would 
vanish,  and  it  is  apparent  that  he  could  not  possibly  fulfill 
his  contract.  In  like  manner,  if  there  were  an  actual  com- 
mandeer by  the  Government  as  a  war  measure  of  the  tomato 
(*rop  in  the  entire  Fnited  States  sufficiently  close  to  his  can- 
nery not  to  permit  him  to  purchase  fruit  on  the  open  market 
and  transport  it  to  his  cannery  without  rotting,  he  might 
be  relieved,  although  of  course,  it  would  not  be  a  'providential 
hindrance.'  So,  a  total  failure  of  the  tomato  crop  through- 
out the  eastern  section  of  the  Fnited  States  might  relieve 
him  of  responsibility."  In  the  plaintiff's  first  prayer  the 
court  instructed  the  jury  that  the  words,  "providential  hin- 
drances beyond  his  control,"  used  in  the  contract  mean 
"such  acts  only  as  may  be  attributed  to  the  act  of  God,  and 
not  to  mere  unavoidable  causes,  such  as  accident  resulting 
from  and  attributable  to  human  conduct" ;  and  counsel  for  the 
appellant  say  in  their  brief  that  the  prayer  contains  the 
proper  definition  of  the  terms  of  the  contract.  But  the\' 
insist  that  the  act  of  God  relied  on  must  be  such  as  "pre- 
vented" the  fulfillment  of  the  contract,  or  rendered  fulfill- 
ment imposfnble.  Even  if  we  were  to  accept  this  view  as 
being  strictly  correct,  when  we  turn  to  the  evidence  we  find 
that  the  appellee  testified  in  chief  that  after  the  frost  in 
September  "it  ^vas  impossible  to  get  any  tomatoes,  *  *  "»^ 
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That  he  tried  to  get  tomatoes  sufficient  in  amount  to  enable 
him  to  pack  but  was  unable  to  do  so,"  and  on  cross-examina- 
tion he  said  that  thei'e  was  not  a  single  acre  of  tomatoes  in 
^^my  whole  section  of  the  country  that  was  not  contracted  for 
in  1917,"  and  that  he  tried  to  find  some  tomatoes  that  were 
not  contracted  for  and  failed.  With  this  evidence  before 
the  jury  the  court  could  not  have  directed  a  verdict  for  the 
defendant  on  the  ground  that  there  was  no  evidence  legally 
sufficient  to  show  that  the  hind ra me  caused  by  the  rains  and 
early  frost  prevented  the  fulfillment  of  the  contract,  and  so 
far  as  this  feature  of  the  case  is  concerned  there  was  clearly 
no  error  in  the  rejection  of  the  defendant's  first  prayer,  which 
asked  the  Couii:  to  direct  a  verdict  in  its  favor.  According 
to  the  evidence  in  the  case,  prior  to  the  frost  mentioned  there 
was  no  reason  why  the  appellee  should  have  made  any  fur- 
ther provision  for  the  necessarv  supply  of  tomatoes,  and 
whether  the  statement  of  the  appellee  that  '^it  was  impossi- 
ble" to  get  any  tomatoes  after  the  frost  was  true  was  a 
question  of  fact  for  the  jurv  to  determine  under  proper  in- 
structions. We  cannot  go  to  the  extent  indicated  by  the  case 
of  Newell  V.  Neir  TToMein  Cdimhi/j  Co,,  119  Wis.  635.  In 
the  case  of  Jeril-ins  v.  Spedd-en,  130  ild.  687,  where  the  suit 
was  brought  against  the  packer  to  recover  for  his  failure  to 
deliver  the  number  of  cases  of  tomatoes  which  he  contracted 
to  deliver  to  the  plaintiff.  Chief  Jriujp:  Boyd  said,  on  page 
645,  in  reference  to  plaintiflF's  second  prayer :  ^^Their  second 
prayer  was  clearly  objectionable  on  several  grounds.  It 
utterly  ignored  any  other  contracts  the  defendants  had,  and  it 
gave  the  jurs^  no  information  as  to  what  would  be  proper 
diligence  imder  the  circumstances  for  the  defendants  to  ex- 
ercisa  The  jury  may  have  thought  that  notwitlistanding  the 
failure-of-crop  clause,  if  the  defendants  could  have  purchased 
tomatoes  elsewhere,  regardless  of  the  place  and  price,  it  was 
their  dnty  to  do  so.  They  were  not  so  required  under  our 
construction  of  the  contract." 

The  second  contention  of  the  appellant  is  based  upon  the 
clause  of  the  contract  referring  to  arbitration.    This  defense 
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was  not  made  by  a  special  plea,  but  assuming  that  it  was  not 
waived  by  the  defendant  by  going  to  trial  on  the  merits  of  the 
case,  and  the  agreements  of  counsel  in  the  record  {Franklin 
Fire  Ins.  Co.  v.  Chicago  Ice  Co.,  36  Md.  102;  McEvoy  v. 
Ilarn  Co.,  129  Md.  03;  2  7?.  C.  L.  364;  5  C.  J.  -1:6),  the 
clause  does  not  expressly  provide  that  arbitration  is  a  condi- 
tion precedent  to  the  right  to  sue  on  the  contract.  It  is  said 
in  2  7?.  C.  L,  363 ;  '*But  the  courts  generally  will  not  con- 
strue an  arbitration  clause  as  ousting  them  of  their  juris- 
diction unless  such  construction  is  inevitable,  and  conse- 
quently when  the  arbitration  clause  is  not  made  a  condition 
precedent  by  express  words  or  necessary  implication,  it  will 
he  construed  as  merely  collateral  to  the  liability  clause,  and 
so  no  bar  to  an  action  in  the  courts  without  an  award/' 
See  also  5  C.  J.,  p.  45.  In  the  case  of  Hamilton  v.  Home 
Ins.  Co.,  137  V.  S.  370,  the  Court  said :  ^'A  provision  in  a 
contract  for  the  payment  of  money  upon  a  contingency  that 
the  amount  to  be  paid  shall  be  submitted  to  arbitrators, 
whose  award  shall  be  final  as  to  that  amount,  but  shall  not 
determine  the  general  question  of  liability,  is  undoubtedly 
valid.  If  the  contract  further  provides  tJiat  no  action  upon 
it  shall  1^  maintained  until  after  such  an  award,  then,  as 
was  adjudged  in  Hamilton  v.  Liverpool,  London  &  Globe  Ins. 
Co.  (136  V.  S.  242),  above  cited  and  in  many  cases  therein 
referred  to,  the  award  is  a  condition  precedent  to  the  right  of 
action.  But  when  no  such  condition  is  expressed  in  the  con-" 
tract,  or  necessarily  to  he  implied  from  its  terms,  it  is  equally 
well  settled  that  the  agreement  for  submitting  the  amount  to 
arbitration  is  collateral  and  independent;  and  a  breach  of 
this  agreement,  *  *  *  cannot  be  pleaded  in  bar  to  an  action  on 
the  principal  contract."  See  also  Green  v.  American  Cotton 
Co.,  112  Fed.  743.  The  contract  in  question  contains  a 
number  of  provisions  under  which  disputes  might  have 
arisen,  and  the  clause  in  question  was  doubtless  intended  to 
cover  such  disputes.  There  is  nothing  in  the  agreement  to 
indicate  that  the  parties  intended  to  submit  to  arbitrators 
their  ultimate  right  to  the  enforcement  of  the  agreement. 
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and  even  if  it  be  assumed  that  an  express  stipulation  to  that 
effect  would  be  sustained  by  the  courts  (Alley re  v.  Maryland 
Ins.  Co.,  6  H.  &  J.  408 ;  Insurance  Co.  v.  Morse,  20  Wall. 
445;  The  Excelsior,  123  U.  S.  40;  13  C.  J.  457),  we  cannot  I 
hold  that  such  right  is  covered  by  the  clause  referred  to,  so  as 
to  make  arbitration  a  condition  precedent  to  a  suit  for  the 
enforcement  of  the  contract.  In  the  case  of  Baltimore  City 
V.  Schaub  Bros.,  96  Md.  554,  where  the  contract  contained 
the  clause: 

^'Water  Engineer  to  interpret  contract.     The  contractors 
agree  that  the  Water  Engineer  is  to  interpret  the  terms  and 
conditions  of  this  agreement,  and  the  specifications  accom- 
paning;  and  in  event  of  any  dispute  as  to  the  meaning  of 
any  of  the  provisions  and  clauses  of  same,  the  decision  of 
the  Water  Engineer  is  to  be  final/'  Jidoe  Pearck  said: 
"Questions  as  to  the  size,  kind  or  quality  of  the  coal  delivei^edl  \ 
as  to  the  points  of  delivery,  the  correctness  of  the  wei^htsX  \ 
or  analysis,  or  other  kindred  questions,  would  seem  to  l)e  \\ 
within  tne  scM>pe  of  this  provision,  but  not  the  ultimate  lejxal    j  I 
right  of  the  parties  to  the  enforcement,  or  the  termination  of  F 
the  contract."  xJ 

In  respect  to  the  third  contention  of  the  appellant,  it  would 
i^»m,  in  view  of  the  evidence  in  the  case,  only  necessary-  to 
call  attention  to  the  acts  of  Congress  vesting  in  the  President 
the  authority  to  requisition  foods,  &c,  and  to  place  orders 
with  any  company  or  manufacturing  industry  for  such  prod- 
ucts or  material  as  may  be  required.  Section  10  of  chapter 
53  of  the  Acts  of  1017  (40  U.  S.  St.  at  L.,  279)  provided: 
^That  the  President  is  authorized,  from  time  to  time,  to  re- 
quisition foods,  feeds,  fuels,  and  other  supplies  necessary 
to  the  support  of  the  Army  and  the  maintenance  of  the 
Xavy,  or  any  other  public  use  connected  with  the  common 
defence,"  and  section  120  of  chapter  34  of  the  Acts  of  1016 
(39  U.  S.  St.  at  L.,  213 )  provided:  *'The  President,  in  time 
of  war  or  when  war  is  imminent,  is  emjx)wered,  through  the 
head  of  any  department  of  the  Government,  in  addition  to  the 
present  authorized  methods  of  purchase  or  procurement,  to 
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place  an  order  with  any  individual,  firm,  association,  com- 
pany, oorporation,  or  organized  manufacturing  industry  for 
such  product  or  material  as  may  be  required.  *  *"'  *  Compli- 
ance with  all  such  orders  for  products  or  material  shall  be 
obligatory  on  any  individual,  &c.,  *  *  *  and  shall  take  pre- 
cedence, over  all  other  orders  and  contracts  theretofore  placed 
with  such  individual,"  etc.  In  5  Page,  Contracts  (2nd  Ed.), 
sec.  2760,  it  is  said:  **^A  contract  for  the  sale  of  specified 
wheat  to  be  delivered  in  the  war  is  dischai'ged  by  the  fact 
that  the  Government  has  requisitioned  such  wheat.  Tudor 
a  statute  which  provides  that  compliance  with  the  Govern- 
ment orders  shall  be  obligatory  and  that  such  orders  shall 
take  precedence  over  all  other  orders  and  contracts,  a  prior 
contract  is  discharged  if  a  Government  order  has  been  placed 
which  takes  up  so  much  of  the  capacity  of  the  manufacturing 
plant  that  performance  of  the  prior  contract  is  impraeti- 
cable.'^  In  support  of  the  first  statement  the  learned  author 
cites  In  re  Shipton  (1915),  L.  E.  3  K.  B.  676,  and  the  cases 
of  Moore  v.  Roxford  Knitting  Co,,  250  Fed.  278,  and  Maw- 
hinney  v.  MillhrooJc  Woolen  Mills,  172  N.  Y.  Supp.  461,  are 
cited  in  support  of  the  second.  Very  full  notes  upon  the 
subject,  with  a  review  of  the  eases  and  a  statement  of  the 
principle  npon  which  tliey  rest,  are  found  in  8  Briii^h  Biding 
Cases,  507,  and  8  .1.  L.  li,  Ann.  21,  and  interesting  dis- 
cussions of  the  effect  of  war  regulations  upon  the  perform- 
ance of  contracts  are  found  in  32  Harmrcl  Law  Jlevieir,  780, 
and  85  Law  QiUhHerly  lieineir,  January,  1019.  We  do  not 
understand  the  appellant  as  seriously  questioning  the  effect 
of  a  requisitioning  by  the  Gt>vemment  of  the  subject  matter 
of  a  contract,  but  counsel  for  the  appellant  earnestly  contend 
that  the  notices  sent  to  the  plaintiff  and  other  canners,  offered 
in  evidence,  were  not  shown  to  have  emanated  from  or  to 
have  been  authorized  by  lawful  authority,  or,  as  stated  in 
their  brief,  "the  appellant  contends  here,  as  it  did  in  the 
court  below,  that  there  had  been  no  commandeering  of  to- 
matoes by  the  Government,  and  that  there  was  absolutely  no 
warrant  for  the  appellee  delivering  the  tomatoes  to  the  Gov- 
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ernment  at  tJie  expense  of  the  persons  holding  contracts  for 
1917  pack."  For  a  very  interesting  discussion  of  what 
amounted  to  a  legal  order  or  requisition  by  the  Government 
during  the  recent  war  reference  may  be  had  to  the  case  of 
Moore  v.  Roxford  Knitting  Co.,  supra.  See  also  page  796 
of  vol.  32  of  Harvard  Law  Review.  The  appellee  .testified 
that  he  had  received  a  copy  of  the  notice  offered  in  evidence. 
If  the  evidence  had  gone  no  further,  there  would  have  been 
more  force  in  the  contention  of  the  appellant.  But  the  ap- 
pellee further  testified  that  the  Grovemment  also  sent  in- 
spectors to  his  factory  to  caution  him  to  reserve  eighteen  per 
cent  of  his  pack  for  the  use  of  the  Government,  and  that 
after  the  frost  had  stopped  his  canning,  he  shipped  the 
balance  of  his  pack,  consisting  of  2,000  cases,  to  the  "Termi- 
nal Warehouse"  in  Baltimore  "for  storage"  in  his  own  name, 
and  that  thereafter  "The  Government  stepi^ed  in  and  took 
them"  from  the  warehouse,  and  he  "had  nothing  to  do  with 
it."  Assuming  that  the  written  notice  or  l>ulletin  sent  to  the 
appellee,  purporting  to  have  been  issued  by  a  committee  act- 
ing "with  the  Council  of  National  Defense,"  and  addressed 
to  the  canners  of  the  United  States,  instructing  them  to 
reserve  eighteen  per  cent,  of  their  pack  of  tomatoes  for  the 
use  of  the  Government,  was  not  shown  to  have  \yeen  issued  by 
those  lawfully  authorized  to  do  so,  when  it  is  coupled  with 
the  evidence  that  the  Government  sent  its  agent  to  the  appel- 
lee's factory  to  warn  him  to  reserve  eighteen  per  cent,  of  his 
pack  in  accordance  with  said  notice,  and  later  actually  took 
1,100  cases  of  the  tomatoes  from  the  warehouse  in  which 
they  were  stored  in  the  appellee's  name,  the  Court  would  not 
be  justified  in  holding  that  thei*e  is  no  evidence  in  the  case 
to  show  that  the  1,100  cases  were  requisitioned  or  commen- 
deered  by  the  Government. 

At  the  conclusion  of  the  evidence  the  plaintiff  offered  two 
prayers,  both  of  which  were  granted,  and  the  defendant 
offered  six,  of  which  the  fourth  and  fifth  were  granted  and 
the  others  rejected,  ^o  objection  is  urged  against  the  plain- 
tiff's second  prayer,  and  his  first  prayer  simply  instructed 
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the  jury  as  to  the  meaning  of  the  words  ^^providential  hin- 
drances beyond  his  control"  used  in  the  cjontract.  It  is  sug- 
gested by  the  appellant  that  the  first  pmyer  was  defective  in 
that  it  did  not  instruct  the  jury  in  regard  to  the  extent  to 
which  the  plaintiff  was  under  obligation  to  secure  the  tomatoes 
necessary  to  meet  his  contract.  But  the  prayer  was  confined 
to  the  meaning  of  the  words  referred  to,  and  did  not  attempt 
to  instruct  the  jury  as  to  the  facts  necessary  to  entitle  the 
plaintiff  to  recover.  It  was  not  misleading,  and  it  was  not 
incumbent  upon  the  plaintiff  to  ask  for  the  instruction  sug- 
gested. 

The  defendant's  first  prayer  sought  to  withdraw  the  case 
from  the  jury,  and  was  properly  refused  for  the  reasons  we 
have  already  stated.  Defendant's  second  prayer  proceeded 
upon  the  theory  that  the  defendant  was  entitled  to  set  off 
against  the  plaintiff's  claim  the  difference  between  the  con- 
tract price  and  the  market  price  of  the  1715  cases  which  the 
plaintiff' failed  to  deliver,  and  to  a  verdict  for  the  difference, 
provided  the  jury  found  that  the  failure  of  the  plaintiff  to 
deliver  the  1,715  cases  ^*was  not  caused  by  any  of  the  causes 
provided  for  in"  the  contract:  and  concluded  with  the 
instruction :  "by  the  words  quoted  from  the  contract  in  this 
prayer  is  meant  the  destiniction  of  the  factory  or  a  similar 
cause,  and  does  not  excuse  fulfillment  of  the  contract  becauj«e 
of  crop  failure,"  and  is  disposed  of  by  what  we  have  said 
in  reference  to  the  first  contention  in  the  appellant's  brief. 

Defendant's  fifth  prayer  asked  the  court  to  instruct  the 
jury  that  if  they  found  that  the  plaintiff  delivered  1,100 
cases  to  the  Government  at  $1.70  per  dozen,  and  delivered 
but  1,285  cases  to  the  defendant,  and  that  the  total  contracts 
of  the  plaintiff  amounted  to  8,500  cases,  then  the  defendant 
was  entitled  to  set  off  against  the  plaintiff's  claim  the  differ- 
ence betwen  the  contract  price  of  1,100  cases  "and  the  price 
of  $1.70  per  dozen  at  which  the  1,100  cases  aforesaid  were 
delivered  to  the  Government  on  776  dozen."  What  the  de- 
fendant meant  by  the  words  "on  776  dozen"  we  are  unable  to 
determine  from  the  evidence.    If  the  defendant  was  entitled 
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to  set-off  against  the  plaintiff's  claim  the  difference  between 
the  contract  price  of  the  1,100  oases  taken  by  the  Government 
and  the  $1.70  per  dozen  which  the  Government  allowed  for 
them,  it  was  entitled  to  setroff  sixty-five  cents  per  dozen  on 
2,200  dozen,  or  $1.30  per  case  on  1,100  cases.  The  reference 
therefore  to  776  dozen  was  clearly  erroneous  and  would  have 
been  misleading,  and  the  prayer  was  properly  rejected. 

The  defendant's  fourth  prayer,  which  was  granted  by  the 
court,  instructed  the  jury  that  if  they  found  that  the  plaintiff 
delivered  the  1,100  cases  of  tomatoes  mentioned  to  the  Gov- 
ernment at  $3.40  per  case,  and  failed  to  deliver  to  the  de- 
fendant "the  whole  quantity  mentioned  in  its  contract  with 
the  plaintiff  to  the  amount  of  1,715  cases,"  then  the  defend- 
ant was  entitled  to  set  off  against  the  plaintiff's  claim  the 
$1.30  additional  profit  mede  by  the  plaintiff  on  the  1,100 
case?,  and  by  the  defendant's  granted  sixth  prayer  the  jury 
were  told  that  as  it  appeared  from  the  evidence  that  the  plain- 
tiff did  not  deliver  to  the  defendant  "his  proportionate  share 
of  the  1917  crop,  *  *  *  the  defendant  is  entitled  to  recover 
the  difference  between  the  contract  and  market  prices  on  the 
difference  between  1,285  cases  of  tomatoes  and  47^  of  3,000 
oases,  or  1,410  cases  less  the  1,285  cases  delivered,  making 
125  cases,  at  the  time  they  were  to  be  delivered  and  to  set 
off  this  amount  against  the  plaintiff's  claim." 

The  remaining  thirty-nine  exceptions  are,  as  we  have  said, 
to  the  rulings  of  the  court  on  the  evidence.  To  discuss  these 
exceptions  separately  would  prolong  this  opinion  beyond  all 
reason.  Some  of  the  exceptions  are  to  evidence  admitted  sub- 
ject to  exceptions,  some  to  questions  that  do  not  appear  to 
have  been  answered,  and  others  to  evidence  which  was  subse- 
quently admitted  without  objection.  We  have  carefully  ex- 
amined each  exception.  Some  of  the  evidence  objected  to 
was  clearly  inadmissible,  but  we  do  not  find  serious  or  re- 
versible error  in  any  of  the  rulings,  and  will  therefore  affirm 
the  judgment  of  the  court  below. 

Judgment  affirmed,  with  costs. 
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THE  GT^ILFORD  Bl'ILDIXG  COMPANY 

vs. 

WILLIAM  Y.  GOLDSBOROUGH. 

Landlord  and  Tenant — Uncompleted  Apartment — Effect  of 

Entry. 

Where  the  lease  of  an  apartment  in  a  building  in  coui'se  of 
construction  provided  that  the  monthly  rent  named  should 
begin  from  completion  of  the  apartment,  the  fact  that  the 
lessee  took  possession  before  the  apartment  was  completed  did 
not  impose  on  him  liability  for  such  rent  from  the  time  of  his 
taking  possession,  but  he  was  liable  only  for  the  fair  value  of 
his  use  and  occupation  of  the  unfinished  apartment. 

Decided  Jamianj  12th,  1922. 

Appeal  from  the  Circuit  Court  of  Baltimore  City. 

Bill  by  William  Y.  Gt)ldsborough  against  The  Guilford 
Building  Company.  From  a  decree  for  plaintiff,  defendant 
appeals.    Affirmed. 

The  cause  was  argued  before  Boyd,  C.  J.,  Briscoe, 
PATTIso^^  Frn^er,  Stockbridge,  Adkixs.  and  Qffftt.  JJ. 

Clifton  8.  Brown,  with  whom  was  E.  J.  JV.  lie  veil  on  the 
brief,  for  the  appellant. 

Albert  S.  J,  Owens  and  Alva  A.  Lamhln,  for  the  appellee.. 

Ukxeb,  J.,  delivered  the  opinion  of  the  Court. 

The  appellee,  having  been  duly  notified  to  vacate  the 
rented  quarters  he  was  then  occupying,  agreed,  on  August 
18th,  1920,  to  lease  from  the  appellant  an  apartment  in  a 
building,  then  under  construction,  located  at  University 
Parkway  and  Guilford  Avenue  in  Baltimore,  and  known  as 
the  Temple  Court.  The  agreement  was  verbal,  but  was  in- 
tended to  be  followed  bv  the  execution  of  a  fonnal  lease.     It 
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was  supposed  that  the  apartment  would  be  finished  on  or 
soon  after  the  first  of  October,  1920,  and  it  was  agreed  that 
the  term,  of  the  tenancy  should  end  on  September  30th,  1921. 
The  rental  was  at  the  rate  of  one  hundred  and  fifty  dollars 
per  month.  At  the  time  of  the  agreement  in  August,  an 
advance  payment  of  one  month's  rent  was  required.  The  re- 
ceipt given  for  this  payment  includes  the  statement :  "'Rent 
to  b^n  from  date  of  completion  of  apartment."  The  term 
of  the  appellee  as  tenant  of  the  rooms  in  which  he  was  then 
living  expired  on  September  30th,  1920,  but  as  the  new 
apartment  was  not  then  ready  for  occupancy,  he  secured  per- 
mission to  continue  his  existing  tenancy  for  a  period  of 
several  weeks.  The  time  thus  allowed  him  ha\ang  tenni- 
nated,  he  moved  into  the  Temple  Court  apartment  on  October 
25th.  At  that  time  the  work  in  the  main  hallway  and  on 
the  stairs  of  the  building  was  still  in  progress,  the  heating 
system  was  not  completed,  and  one  of  the  bathrooms,  in  the 
apartment  agreed  to  be  leased  to  the  appellee,  which  con- 
sisted of  three  bedrooms,  dining  room,  living  room,  kitchen, 
two  bathrooms  and  connecting  halls,  was  untiled  and  not  in  a 
condition  to  be  used.  The  testimony  is  in  conflict  as  to  cer- 
tain other  particulars  in  which  the  apartment  is  said  to  have 
been  unfinished  when  the  appellee  entered  into  possession 
under  pressure  of  the  necessity  of  removing  from  the  prem- 
ises he  had  previously  occupied.  It  is  clearly  proven  that 
the  bathroom  referred  to  was  not  finished  until  the  middle  of 
December.  The  hall,  stairs  and  heating  system  were  com- 
pleted at  earlier  periods.  The  appellee's  apartment  is  on  the 
third  floor  of  the  building,  and  does  not  appear  from  the 
record  to  have  been  accessible  otherwise  than  by  the  stair- 
way. It  was  not  until  the  early  part  of  December  that  the 
hallway  was  completed.  For  nearly  a  month  after  the  appel- 
lee moved  into  the  building,  the  tile  flooring  in  the  hall  and 
the  concrete  steps  of  the  stairs  were  imfinished,  a  passage 
being  afl^orded  by  the  temporary  use  of  boards.  During  the 
same  period  the  hall  was  lighted  with  lanterns,  the  electric 
fixtures  not  yet  having  been  installed. 
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Beoanse  of  the  conditions  we  have  described,  the  appellee 
objected  to  having  the  rent  begin  to  accrue  prior  to  Decem- 
ber ]  r>th,  while  the  appellant  claimed  that  it  should  run  from 
October  25th,  and  their  inability  to  agree  upon  that  subject 
has  prevented  the  execution  of  the  lease  which  the  appellant 
prepared  and  submitted,  and  to  which  in  other  respects  there 
was  no  objection.  In  this  suit  for  specific  performance, 
brought  by  the  appellee,  to  require  the  execution  of  a  lease 
to  him  by  the  appellant  for  a  term  banning  December  15th, 
1020,  and  ending  September  30th,  1921,  it  has  been  agreed 
by  the  parties  that  the  issues  between  them  shall  be  fully 
determined.  To  that  end  certain  actions  at  law  in  relation 
to  the  rent  and  possession  have  been  abandoned.  After  a 
hearing  in  the  court  below,  it  was  decided  that  the  stipulated 
rent  of  one  hundred  and  fifty  dollars  per  mouth  should  be 
computed  from  December  15th,  but  that  the  appellee  should 
pay  the  sum  of  one  himdred  and  forty  dollars  as  a  reasonable 
compensation  for  the  use  and  occupation  of  the  apartment  for 
the  period  of  about  seven  weeks  prior  to  that  date.  A  decree 
was  passed  giving  effect  to  that  conclusion,  and  the  lessor 
has  appealed.  Pending  the  litigation  the  rent  has  been  reg- 
ularly paid  except  for  the  period  in  dispute. 

The  question  presented  by  the  record  is  comparatively 
simple.  The  agreement  was  that  the  rent  should  "begin 
from  date  of  completion  of  apartment,"  and  it  is  proven  that 
the  apartment  was  not  in  fact  completed  until  about  the  mid- 
dle of  December.  It  was  not  until  then  that  the  bathroom  to 
which  reference  has  been  made  was.  finished  and  became 
available  for  use.  Aside  from  consideration  of  the  inconve- 
nience resulting  from  the  unfinished  condition  of  the  hall  and 
stairway,  we  have  the  fact  that  the  apartment  itself,  upon 
the  completion  of  which  as  a  whole  the  specified  rent  was  to 
be  chargeable,  was  not  fully  prepared  for  use  prior  to  the 
time  just  mentioned.  The  bathroom  was  an  important  part 
of  the  premises  for  which  the  substantial  rent  of  one  hundred 
and  fifty  dollars  per  month  was  to  be  paid.  There  were  no 
exceptions  in  the  provision  that  the  apartment  should  bt^ 
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completed  before  the  rent  should  begin  to  accrue.  This  was 
plainly  a  condition  precedent,  and  until  it  was  performed, 
the  rent  to  which  the  agreement  referred  could  not  be  exacted, 
24  Ci/c.  1160;  1  Tiffany,  Tjandl.  &  Ten.,  1236;  2  UvderhUl 
Landl.  &  Ten.  (1909  Ed.),  sec.  519;  Clcvrhe  v.  Spauldimj, 
20  X.  H.  .313:  Bainl  v.  Evans,  20  111.  29;  Epphig  v.  De- 
ranny,  28  Ga.  422.  The  condition  precedent  as  to  the  time 
fi'om  which  the  rent  should  be  payable  was  not  qualified  by 
any  reference  to  the  occupancy  of  the  premises,  and  we  do 
not  think  that  a  waiver  of  that  provision  could  justly  be  im- 
plied from  the  appellee's  entry  under  the  circumstances  de- 
scribed. The  New  Hampshire  and  Georgia  cases  above  cited 
furnished  support  to  this  view.  In  Bonaparte  v.  Thayer,  95 
Md.  548,  where  there  was  a  refusal  by  a  tenant  to  sign  a 
lease  because  certain  repairs,  said  to  have  been  promised, 
were  not  made,  but  he  had  taken  possession  and  paid  some 
of  the  monthly  installments  of  the  rent  agreed  upon,  it  was 
held  that  if  there  was  such  an  agreement  as  the  one  allied  in 
regard  to  repairs,  it  was  waived  as  a  condition  precedent  to 
the  beginning  of  the  term.  There  was  no  stipulation  in  that 
case,  as  there  is  here,  that  the  rent  should  not  begin  until 
the  condition  should  be  performed,  but  the  question  was 
whether  the  landlord's  distraint  for  rent  was  illegal  and 
actionable  because  the  lease,  which  the  parties  had  acted 
under,  had  not  been  formally  executed.  In  none  of  the  cases 
cited  in  the  appellant's  brief  was  there  a  condition  precedent 
similar  to  the  one  by  which  the  present  question  is  controlled. 
It  does  not  follow  from  the  views  we  have  stated  that  the 
appellee  should  not  be  liable  for  the  fair  value  of  his  use  and 
occupation  of  the  imfinished  apwirtment.  The  decree  ap- 
]>ealed  from  recognized  and  enforoed  such  a  liability.  The 
sum  allowed  the  appellant  on  that  account  appears  to  have 
been  estimated  with  a  reasonable  regard  to  the  proven  condi- 
tions. In  our  opinion  the  decision  rendered  by  the  oourt 
below  gave  due  consideration  to  the  rights  of  both  parties  and 
administered  full  and  practical  justice  in  the  case. 

Decree  afimied,  mth  costs 
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STATE  OF  MARYLAND. 

Criminal  Law — Remarks  of  Counsel — Bill  of  Exceptions, 

An  appeal  will  not  reach  the  action  of  the  court  on  a  motion 
for  a  new  trial.  p.  164 

An  averaient  in  the  record  that  the  State's  Attorney,  in  the 
course  of  his  argument,  used  certain  language  quoted,  and  that 
the  use  of  such  language  was  objected  to  by  counsel  for  the 
traverser,  without,  however,  any  showing  that  a  request  was 
made  that  the  objectionable  language  be  stricken  from  the 
record,  or  that  an  exception  was  taken  to  any  action  of  the 
court,  is  not  equivalent  to  a  bill  of  exceptions,  for  the  purpose 
of  authorizing  a  review  of  such  laiie^iiage  on  appeal. 

Decided  January  ISth,  1922, 

Appeal    from    the    Circuit    Court    for    Howard    County 

(FOUSYTHE,   J.). 

Criminal  proceeding  against  John  Dunn.  From  a  judg- 
ment of  conviction,  defendant  appeals.     Dismdssed. 

The  cause  was  argued  before  Boyd,  C.  J.,  Beiscoe, 
Pattison,  Urner,  Stockbridge,  Abkixs,  and  Offittt,  J  J. 

C.  W,  Perkins  and  Herbert  Lei^y,  for  the  appellant. 

Alexamler  Armstrong,  Attorney  General,  with  whom  were 
Lindsay  C.  Spencer,  Assistant  Attorney  Oeneral,  and  James 
Clark,  State's  Attorney  for  Tlmvard  County,  on  the  brief, 
for  the  appellee. 
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STocKBRiD(iE,  J.,  delivered  the  opinion  of  the  Court. 
The  traverser  in  the  above  entitled  cause  was  indicted  in 
the  Circuit  Court  for  Howard  County  for  larceny  and  for  the 
receiving  of  stolen  goods,  the  goods  consisting  of  a  quantity 
of  liquors,  including  ten  gallons  of  whiskey,  forty-five  bottles 
of  champagne  and  fifty-seven  quarts  of  Scotch  whiskey,  to- 
gether with  certain  other  wines  and  liquors. 

On  his  trial  Dunn  was  convicted  on  the  second  count  of 
the  indictment,  namely,  of  receiving  the  goods  knowing 
them  to  have  been  stolen.  To  the  indictment  the  traverser 
did  not  demur  but  pleaded  *'not  guilty.'^ 

The  record  is  extremely  brief.  The  first  so-called  bill  of 
exceptions  was  not  signed  by  Judge  Forsythe,  before  whom 
the  case  was  tried,  and  is  therefore  not  properly  before  us, 
so  the  only  error  which  can  be  found,  and  which  is  called  in 
the  record  the  second  bill  of  exceptions,  is  in  these  words : 
"The  State's  Attorney,  in  his  closing  argument  to 
the  jury,  made  the  following  statement : 

"That  in  the  trial  of  Dougherty,  Mr.  Donovan  made 
the  statement,  ^Qo  get  Dunn,  the  guilty  man.' 

"To  this  statement  counsel  for  the  traverser  (Mr. 
Donovan)  objected  and  the  statement  of  the  State's 
Attorney  was  allowed  to  go  to  the  jury  by  the  court 
without  having  the  same  stricken  from  the  records, 
nor  did  the  court  direct  the  jury  to  disregard  this 
statement.  But  the  court  admonished  the  State's  At- 
torney, and  told  him  to  refrain  from  such  remarks." 

T^pon  its  face  it  discloses  that  unless  the  passage  quoted  is 
to  be  deemed  and  treated  as  a  bill  of  exceptions  there  is 
nothing  from  which  an  appeal  lay.  The  method  of  taking 
appeals  in  criminal  cases  is  specifically  set  out  in  section  80 
of  article  5  of  the  Code  of  1912,  and  unless  the  language  al- 
ready quoted  be  construed  as  a  bill  of  exception,  there  is 
nothing  which  this  record  presents  for  this  Court  to  pass  on. 

There  was  no  motion  for  a  new  trial  and,  even  if  there 
had  been,  it  has  been  i-epeatedly  held  by  this  Court  that  an 
appeal  from  the  action  of  the  trial  court  will  not  reach  the 
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action  of  that  court  upon  a  motion  for  a  new  trial.  Archer 
V.  State,  45  Md.  460. 

As  already  shown  in  the  extract  quoted,  the  counsel  for 
the  traverser  objected  to  a  certain  statement  of  the  State's 
Attorney,  but  the  same  went  to  the  jury  without  the  objec- 
lionable  language  of  the  State's  Attorney  being  stricken  from 
the  record,  nor  does  it  appear  that  the  traverser's  counsel 
askofl  that  it  should  be  stricken  from  the  record,  and  no  ex- 
ception was  taken  to  any  action  of  the  court. 

This  Court  cannot,  in  either  a  civil  or  a  criminal  case, 
regard  an  objection  interposed  by  counsel  as  equivalent  to  a 
formal  bill  of  exceptions.  In  Mitchell  v.  State,  82  Md.  531, 
it  was  held  that  no  appeal  would  lie  where  no  exception  was 
reserved  to  a  ruling  of  the  court  and  there  was  no  motion  in 
arrest  of  judgment  or  petition  designating  the  points  by  the 
decision  of  which  the  appellant  claimed  to  have  been  ag- 
grieved. 

The  same  consideration  which  is  now  urged  in  behalf  of 
the  appellant  was  presented  in  the  Easterltne  Case,  105  Md. 
620,  and  the  Meno  Case,  117  Md.  435,  441.  There  are  a 
few  cases  where  the  trial  court  of  its  own  motion  has  given 
the  jury  specific  instructions  to  ignore  the  remarks  of  coun- 
sel and  reproved  counsel  for  their  indiscretion  in  making  the 
i-emark.  None  of  the  cases  go  to  the  extent  of  saying  that  the 
failure  to  take  an  exception  by  the  counsel  for  the  traverser 
in  a  criminal  case  is  cause  for  reversal  in  an  appellate  court. 
The  subject  is  very  fully  considered  in  the  case  of  State  v. 
Biggerstajf,  17  Mont.  514: 

"We  are  also  of  the  opinion  that  this  language  is  not  before 
this  court  in  such  manner  as  to  authorize  us  to  treat  it.  It 
is  not  preserved  in  any  exception  to  any  ruling  of  tlie  court 
thereon. 

"The  great  weight  of  authority  is  to  the  effect  that,  in 
order  to  bring  the  language  complained  of  before  this  court 
for  review,  it  was  necessary  for  the  defendant  to  request  and 
secure  a  ruling  of  the  court  thereon,  and  properly  save  an 
exception  to  such  ruling  in  a  bill  of  exceptions.     The  bill 
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of  exceptions  in  the  case  presents  no  such  record  for  action 
by  the  court  as  to  authorize  us  to  pass  upon  the  language  of 
the  county  attorney.  It  was  never  properly  raised  and 
passed  upon  by  the  lower  court.  It  cannot  be  raised  here 
for  the  first  time." 

In  the  case  of  Diwlop  v.  U,  S.,  165  F.  S.  486,  the  Court 
says : 

^^If  every  remark  made  by  counsel  outside  of  the  testimony 
were  ground  for  reversal,  comparatively  few  verdicts  would 
stand,  since,  in  the  ardor  of  advocacy  and  in  the  excitement 
of  trial,  even  the  most  experienced  advocates  are  occasionally 
carried  away  by  this  temptation." 

And  this  has  been  cited  with  approval  in  Toomer  v.  State, 
112  Md.  203;  Citizens'  Mut.  Fire  Ins,  Co,  v.  Conon%ngo 
Bridge  Co,,  116  Md.  440;  and  the  rule  so  laid  down  has 
been  very  generally  followed  throughout  this  country. 

It  is  the  familiar  law  that  there  can  be  no  reversal  in  a 
criminal  case  unless  there  is  something  more  than  a  mere 
matter  of  opinion  of  counsel  to  show  injury.  Avery  v.  State, 
121  Md.  229,  and  Damm  v.  Stdte,  128  Md.  670. 

There  is  scarcely  a  jurisdiction  in  this  country  from  which 
decisions  might  not  be  cited  and  the  rule  as  uniformly  laid 
down  fully  accords  with  what  has  been  already  stated. 

There  is  therefore  presented  in  the  record  nothing  for  this 
Court  to  review,  there  being  neither  demurrer  nor  formal 
exception  taken  to  any  ruling  of  the  trial  court.  The  appeal 
in  this  ca.<e  must  therefore  be  dismissed. 

Appeal  dismissed,  with  costs. 
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V8. 

MARY  C.  DORSEY. 

Orphans'   Court — Appointment   of   Co- Administrator — Waiver 
of  Notice — Allegations  of  Answer. 

Wlien  a  case  is  submitted  to  the  orphans'  court  on  a  petition 
and  answer,  both  under  oath,  and  no  testimony  is  taken,  the 
iillesrations  of  the  answer  are  to  be  taken  as  true.  p.  170 

The  selection  of  the  one  of  the  class  of  persons  named  in 
Code,  art.  93,  sec.  18,  to  whom,  to  the  exclusion  of  the  others, 
letters  of  administration  shall  issue,  is  committed  to  the  dis- 
cretion of  the  orphans'  court,  and  from  its  order  in  that  respect 
no  appeal  will  lie.  p.  170 

The  provision  of  Code,  art.  93,  sec.  16,  that  "no  such  admin- 
istration shall  be  granted  until  at  least  twenty  days  after  the 
death  of  the  supposed  intestate  and  at  least  seven  days  after 
application  therefor"  is  applicable  only  when  the  intestacy  is 
not  notorious,  or  has  not  been  proved  to  the  satisfaction  of  the 
orphans'  court,  and  does  not  apply  when  the  intestacy  is  alleged 
and  admitted.  p.  171 

One  who  knew,  in  time  to  appeal,  of  the  grant  of  letters  to 
another,  and  failed  to  appeal,  or  to  ask  the  revocation  of  the 
letters,  and  filed  a  petition  asking  to  be  appointed  co-adminis- 
trator, thereby  waived  the  absence  of  notice  of  such  other's 
a])i)lication  for  administration.  p.  171 

The  person  appointed  as  administrator,  from  the  class  of 
persons  first  entitled,  is  the  person  first  entitled,  within  Code, 
art.  93,  sec.  15,  providing  that  administration  may  be  granted 
to  two  or  more  persons,  with  the  consent  of  the  person  first 
entitled,  and  consequently,  after  appointing  the  son  of  de- 
ceased administrator,  the  orphans'  court  cannot,  without  his 
consent,  appoint  the  widow  as  co-adniinistrator.         pp.  171, 172 

That  one  is  indebted  to  the  estate  does  not  affect  the  validity 
of  his  appointment  as  administrator.  p.  172 

Decided  January  12th,  1922. 
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Appeal  from  the  Orphans'  Court  of  Howard  County. 

Petition  by  ^lary  C.  Dorsey  for  appointment  of  petitioner 
as  co-administrator  with  George  H.  Dorsey  of  the  estate  of 
Howard  C.  Dorsey,  deceased.  From  an  order  granting  the 
petition,  said  George  H.  Dorsey  appeals.    Reversed. 

The  cause  was  argued  before  Boyd,  C.  J.,  Brtscot:, 
Pattison,  Frxer,  Rtockbrtdge,  Adkixs,  and  Okfftt,  JJ. 

J(wie.s  Clarl\  for  the  api)ellant. 

Edward  M,  Hammond,  with  whom  w^ere  Reuben  D.  Rogers 
and  Karr,  Hammond  &  Dat^all  on  the  brief,  for  the  appellee. 

Boyd,  C.  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  from  an  order  of  the  Orphans'  Court  of 
Howard  County,  granting  letters  of  administration  to  Mary 
C.  Dorsey,  upon  the  estate  of  Howard  C.  Dorsey,  to  act  in 
eonjun(»tion  with  George  H.  Dorsey,  to  whom  letters  of  ad- 
ministration upon  said  estate  had  been  granted. 

The  appellee  filed  a  petition  alleging  that  she  is  the  widow 
of  Howard  C.  Dorsey,  who  died  intestate  on  the  third  of 
July,  1!)21,  leaving  suT\dving  him  the  petitioner,  his  widow, 
and  five  children — three  daughters  and  two  sons ;  that  she  is 
one  of  those  entitled  to  be  appointed  administrator,  in  the 
discretion  of  the  court,  and  that  both  of  her  sons,  William 
Clagett  Dorsey  and  George  H.  Doi*s(\v,  are  non-residents  of 
the  State ;  that  George  H.  Dorser\'  surreptitiously,  and  with- 
out consulting  with  or  advising  the  petitioner,  or  William 
(lagett  Dorsey,  or,  as  far  as  she  is  advised,  any  of  her 
children,  applied  on  the  12th  of  July  hist  for  letters  of  ad- 
nunistration  <m  said  estate  and  they  were  grantinl  to  him  on 
that  day ;  that,  although  a  resident  of  the  State,  she  had  no 
notice  or  intimation  that  he  intended  or  contemplated  apply- 
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ing  for  lett<?rs  until  a  day  or  two  after  tliey  were  graiitetl, 
when  she  was  informed  by  one  of  her  daughters  that  ho  had 
told  her  that  the  court  had  appointed  him ;  that  said  George 
H.  Dorsey  is  largely  indebted  to  the  estate,  having  through 
means  unknown  to  her  had  practically  all  of  the  assets  proper^ 
ly  belonging  to  the  estate  transferred  to  his  individual  name, 
and  now  holds  said  securities  and  assets,  claiming  them  as 
his  own ;  that  neither  the  petitioner  nor  any  of  her  children 
are  willing  to  have  him  imdertake  the  sole  administration  of 
the  estate,  and  she  filed  a  request,  signed  by  the  three  daugh- 
ters, requesting  her  appointment  as  co-administrator  with 
the  said  George  H.  T>orsey — the  said  William  Clagett  Dor- 
sey acquiescing  in  the  said  request ;  that  she  is  advised  and 
so  charges  that  the  appointment  of  George  H.  Dorsey  was 
improper  and  illegal  in  view  of  the  fact  that  she  had  no 
notice  of  his  intention  to  apply  for  letters,  and  she  being  a 
resident  of  the  State  and  within  a  short  distance  of  her  hus- 
band's home,  is  within  the  class  who  are  entitled  to  notice. 
She  then  prays  that  she  may  be  granted  letters  of  a<lmiuis- 
t  rat  ion  in  conjunction  with  those  heretofore  granted  to 
George  H.  Dorsey,  and  for  further  relief. 

An  order  was  passed  on  the  19th  of  July,  1921,  that  George 
H.  Dorsey  show  cause  on  or  before  the  25th  of  July,  1921, 
why  the  relief  prayed  for  in  the  petition  be  not  granted.  On 
the  latter  day,  he  filed  an  answer,  by  which  he  admits  that 
the  petitioner  is  the  widow  of  Howard  C.  Dorsey,  who  died 
intestate  on  the  3rd  of  July,  1921,  leaving  surviving  him  the 
widow,  the  three  daughters  and  the  two  sons ;  he  admits  that 
William  Clagett  Dorsey  is  a  non-resident  but  denies  that  he 
is  a  non-resident,  and  on  the  contrary  says  he  is  an  officer  in 
the  Fnited  States  Army  and  when  he  entered  the  army  he 
was  a  resident  of  Maryland  and,  although  temporarily  sta- 
tioned at  Denver,  Colorado,  he  still  retains  his  legal  resi- 
dence in  Maryland;  he  admits  that  letters  were  gi'anted  to 
him  on  the  12th  of  July,  1921,  and  he  has  qualified  and 
undertaken  to  administer  the  estate,  but  he  denies  that  he 
made  application  surreptitiously,  as  allied  in  said  petition, 


Digitized 


by  Google 


170  DORSET  vs.  DORSET. 

Opinion  of  the  Court.  [140 

and  avers  that  before  making  application  he  consulted  with 
two  of  his  sisters  and  was  advised  bv  them  that  they  and 
their  mother  were  perfectly  willing  for  him  to  administer; 
he  denies  that  Mary  O.  Dorsey  was  entitled  to  notice  and 
avers  that  the  court  has  full  power  and  authority  to  grant 
letters  without  notice  to  anyone;  he  denies  that  he  is  indebted 
to  the  estate  in  any  manner,  shape  or  form;  alleges  that 
^fary  C  Dorsey  had  been  separated  from  her  husband  and 
had  not  lived  with  him  for  several  years,  and  since  her  sepa- 
ration she  had  made  her  home  with  her  son,  William  Clagett 
Dorsey,  and  had  spent  the  greater  part  of  the  last  several 
years  in  Florida,  where  William  Clagett  Dorsey  is  in  busi- 
ness and  resides:  that  his  father  had  often  in  his  life  time 
expressed  the  request  that  respondent  administer  on  his  es^ 
tate;  he  denies  that  his  appointment  was  improper  or  illegal 
in  any  respect,  and  avers  that  the  court  is  wholly  without 
jurisdiction  and  authority  to  appoint  the  said  Mary  C.  Dorset" 
as  co-administrator. 

Tlie  case  was  submitted  to  the  couii:  on  the  petition  and 
the  answer,  both  of  which  were  under  oath,  and  no  testimony 
was  taken.  The  allegations  of  the  answer  are  taken  to  be 
true  (Daugheriy  v.  Dangherty,  82  Md.  229),  but,  regardless 
of  that,  there  would  seem  to  be  no  foundation  for  such  an 
order  as  the  one  appealed  from,  under  the  circumstances 
shown  by  the  petition  and  answer. 

Section  18  of  article  03  provides  that  "if  the  intestate 
leave  a  sun'iving  husband  or  widow,  as  the  case  may  be,  and  a 
child,  or  children,  administration  at  the  discretion  of  the 
court  shall  be  granted  either  to  the  surviving  husband  or 
widow,  as  the  case  may  be,  or  child,  or  one  of  the  children*." 
It  has  been  decided  by  this  Court  that  "the  selection  of  the 
one  of  the  dass  to  whom,  to  the  exclusion  of  the  others,  let- 
ters of  administration  shall  issue,  is  committed  by  the  law 
to  the  discretion  of  the  orphans'  court,  and  from  its  order  in 
that  respect,  no  appeal  will  lie,"  Kailer  v.  Kailer,  92  Md. 
147,  149;  Bowi'e  v.  Raine,  73  Md.  232,  238:  Cook  v.  Carr, 
10  Md.  4. 
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By  section  16  of  article  93  it  is  provided  that  *^it  shall  be 
incumbent  on  the  person  applying  for  administration  to  prove 
such  dying  intestate  to  the  satisfaction  of  the  court,  unless 
the  same  be  notorious.  *  *  *  No  such  administration  shall 
be  granted  until  at  least  twenty  days  after  the  death  of  the 
supposed  intestate  and  at  least  seven  days  after  application 
therefor."  The  last  sentence  of  that  section  is  only  appli- 
cable when  the  intestacy  is  not  notorious,  or  has  not  been 
proven  to  the  satisfaction  of  the  orphans'  court.  WiUiayns  v. 
Addison,  03  Md.  41,  44.  It  was  said  by  Chief  Jidge  Mc- 
Sherry  in  that  case  that  section  14  of  article  93  (where  it  is 
said  that  whenever  any  person  shall  die  intestate  leaving  in 
this  State  personal  property,  letters  of  administration  may 
forthwith  be  granted)  and  section  16,  were  not  in  conflict 
under  that  construction  of  section  16.  See  also  Jones,  Admr. 
V.  Ilarbaugh,  93  Md.  269,  273.  In  this  case  we  nor  only 
have  the  presumption  that  the  orphans'  court  was  satisfied 
that  the  decedent  died  intestate,  but  it  is  so  allied  in  the 
petition  and  admitted  in  the  answer.  There  can,  tlieret'ore, 
be  no  difficulty  on  account  of  the  time  within  which  letters 
were  gi-anted. 

In  reference  to  notice  it  may  be  said  that,  by  section  23  of 
article  93,  "males  shall  be  preferred  to  females  in  equal 
degree  or  kin,"  and  therefore,  as  between  the  appellant  and 
his  sisters,  no  notice  was  required,  and  a.s  the  other  brother 
was  out  of  the  State,  no  notice  io  him  was  necessary,  section 
32  of  article  93.  So  far  as  the  widow  is  concerned,  it  is 
sufficient  to  say  that  even  if  she  was  entitled  to  notice,  she 
knew  that  letters  had  been  granted  in  ample  time  to  appeal, 
or  she  could  have  applied  to  the  court  to  revoke  the  appoint- 
ment, if  she  had  any  ground  for  such  action,  but  she  did 
neither,  and  filed  this  petition  asking  to  be  appointed  co- 
administrator, in  effect  thereby  waiving  any  absence  of  notice 
she  may  have  been  entitled  to. 

Section  15  of  article  93  provides  that  "administration  may 
he  granted  to  two  or  more  persons,  with  the  consent  of  the 
pei-son  first  entitled,"  etc.    "When  a  class  of  persons  is  Mrst 
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entitled,  the  one  selected  by  the  court  as  administrator  is  the 
person  'first  entitled'  under  this  section."  Eailer  v.  Kdiler, 
92  Md.  147,  150.  Even  if  Greorge  H.  Dorsey  was  indebted 
to  the  estate,  that  did  not  disqualify  him  or  render  his  ap- 
pointment void,  Ibid,  As  there  is  nothing  in  this  case  to 
show  that  Mrs.  Dorsey  was  appointed  co-administrator  with 
the  consent  of  George  H.  Dorsey,  the  person  first  entitled,  but 
on  the  contrarv'  it  is  shown  that  he  has  not  given  his  consent, 
the  order  of  the  orphans'  court  of  the  26th  of  July,  1921, 
must  be  reversed. 

Order  reversed  and  petition  dismissed,  the  ap- 
pellee to  pay  the  costs,  above  and  below. 
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MARY  B.  LOVING,  Administratrix, 

vs, 

MITUAL  LIFE  INSL^RANCE  COMPANY. 

Life  Insurance — False  Statements  by  Insured — Materiality  and 

Effect. 

That  the  applicant  for  life  insurance  made  false  statements 
of  a  material  character,  in  reliance  on  which  a  policy  was 
issued,  constitutes  a  defense  to  an  action  on  the  policy,  regard- 
less of  whether  he  made  them  in  good  faith.       pp.  181, 184, 186 

In  the  case  of  a  defense  to  an  action  on  a  life  insurance 
policy,  hased  on  a  false  statement  by  the  insured  involving 
concealment  of  the  fact  that  he  had  been  treated  for  tubercu- 
losis, the  issue  is,  not  whether  he  actually  had  the  disease,  but 
whether  he  concealed  from  the  insurer,  knowingly  or  inad- 
vertently, facts  known  to  him  of  such  probative  force  or  value 
that,  in  all  reasonable  probability,  the  insurer  would  have  ac- 
cepted them  as  sufficient  proof  that  he  had  been  afflicted  with  it. 

p.  180 

Where  the  falsity  and  materiality  of  the  representations 
made  by  the  insured  are  shown  by  clear,  convincing,  and  uncon- 
tradicted evidence,  the  court,  in  an  action  on  the  policy,  may 
so  rule  as  a  matter  of  law.  pp.  179,  180 

That  an  applicant  for  life  insurance  stated  that  he  had  never 
had  any  illness  or  disease  other  than  minor  complaints,  that 
he  had  been  treated  within  five  years  by  but  a  single  physician, 
whose  name  he  gave,  and  that  he  had  never  been  under  treat- 
ment in  any  hospital  or  sanitarium,  involved  material  mis- 
statements, when  he  had  in  fact  had  pulmonary  tuberculosis, 
had  within  five  years  been  treated  by  two  other  physicians,  and 
had  been  for  over  a  year  under  treatment  in  a  sanitarium  for 
that  disease.  p.  179 

On  an  issue  as  to  false  representations  by  an  applicant  for 
life  insurance,  involving  the  concealment  of  the  fact  that  he 
had  been   treated  for  tuberculosis,  evidence  that  the  insured 
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might  possibly  have  lived  for  a  period  of  normal  duration 
although  he  had  such  disease,  and  that  before  his  last  illness  he 
was  apparently  in  good  health,  was  irrelevant.  p.  1^1 

That  the  records  of  a  ^^medical  information  bureau/'  an 
organization  maintained  to  afford  to  insurance  companies  infor- 
mation relating  to  persons  applying  for  insurance  to  the  com- 
panies served  by  the  bureau,  showed  that  ^TRobert  A.  Loving*' 
had  pneumonia  in  1914,  did  not  charge  a  company,  to  which 
he  applied  for  insurance  five  years  later,  under  the  name  of 
"Arthur  Loving,"  with  knowledge  of  the  falsity  of  a  statement 
then  made  by  him  that  he  had  never  had  any  but  minor  dis- 
eases, p.  182 

On  an  issue  as  to  false  representations  by  an  applicant  for 
life  insurance,  involving  the  concealment  of  the  fact  that  he 
had  been  treated  for  tuberculosis,  self-serving  declarations  by 
the  insured,  that  the  insurer's  agent  was  informed  by  him  of 
the  falsity  of  the  statements  in  his  application,  are  inadmis- 
sible, pp.  1S3, 184 

The  declaration  of  an  agent,  to  be  binding  upon  the  princi- 
pal, must  at  least  have  been  made  during  the  agency,  and  pend- 
ing the  transaction  to  which  it  relates.  p.  185 

The  beneficiary  imder  an  insurance  policy  cannot  avoid  the 
effect  of  a  material  misstatement  made  in  the  application  for 
insurance,  by  showing  that  the  insurer's  agent  knew  and  ap- 
proved of  the  misstatement,  this  involving  a  fraud  upon  the 
insurer,  and  an  agent's  knowledge  not  being  imputable  to  the 
principal  in  favor  of  a  third  person  who  knows  that  the  agent 
will  not  advise  the  principal.  pp.  185,  186 

Decided  January  ISth,  1922, 

Appeal  from  the  Superior  Court  of  Baltimore  City 
(Ambler,  J. ). 

Action  by  ilary  B.  living,  administratrix  of  the  estate  of 
Aii;hur  Loving,  othei-wise  known  as  Robert  A.  Loving,  against 
the  Mutual  Life  Insurance  Compvany  of  New  York.  From  a 
judgment  for  defendant,  plaintiff  appeals.    Affirmed. 
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The  cause  was  argued  before  Boyd,  C.  J.,  Briscoe, 
Pattison,  I'rner,  Stockbridob,  Adkins,  and  Offutt,  JJ. 

Willis  R.  Jones  and  Edward  D.  Mcurtm,  with  whom  were 
A  Ibert  S.  J.  Owens  and  Briscoe,  Jones  &  Martin  on  the  brief, 
for  the  appellant. 

Ra^idolph  Barton,  Jr.,  and  Forrest  Bramble,  with  whom 
were  Barton,  }Vilmer  &  Barton  on  the  brief,  for  the  appellee. 

Offitt,  J.,  delivered  the  opinion  of  the  Court. 

The  Mutual  Life  Insurance  Company  of  New  York,  on 
September  9,  1919,  issued  to  Arthur  Loving  a  life  insurance 
policy  providing  for  the  payment  of  ten  thousand  dollars  to 
his  estate  in  the  event  of  his  death  from  natural  causes,  and 
of  double  that  amount  if  the  insured  died  as  a  result  of 
bodily  injuries  through  external  violent  and  accidental  means 
within  sixty  days  from  the  injury.  Attached  to  the  policy, 
as  a  part  of  the  contract,  was  the  application  made  by  the 
insured,  which  contained  these  provisions:  "All  the  follow- 
ing statements  and  answers,  and  all  those  that  I  make  to  the 
company's  medical  examiner,  in  continuation  of  this  appli- 
cation, are  true,  and  are  offered  to  the  company,  as  an  in- 
ducement to  issue  the  proposed  policy''  *  *  *  and  "I  agree 
that  no  agent  or  other  person  except  the  president,  vice- 
president,  a  second  vice-president,  a  secretary  or  the  treasurer 
of  the  company  has  power  on  behalf  of  the  company  to  make, 
modify  or  discharge  any  contract  of  insurance,  to  extend  the 
time  for  paying  a  premium,  to  waive  any  lapse  or  forfeiture 
or  any  of  the  company's  idghts  or  requirements,  or  to  bind 
the  company  by  making  any  promise  respecting  any  benefits 
under  any  policy  issued  hereunder  or  by  accepting  any  repre- 
sentation or  information  not  contained  in  this  application." 
In  the  statements  made  to  the  medical  examiner,  the  insured 
said  that  he  was  in  good  health,  that  he  had  never  raised  or 
spat  blood,  that  he  had  never  been  under  treatment  at  any 
"asylum,  cure,  hospital  or  sanitarium,"  that  he  had  never 
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suffered  from  any  illness,  injury  or  disease  other  than  ''minor 
complaints." 

About  May  22nd,  1920,  Loving  accidentally  ran  into  an 
open  door,  striking  it  with  his  breajst  with  sufficient  force  to 
throw  him  to  the  floor.  After  recovering  from  the  imme- 
diate effects  of  the  blow,  he  went  to  his  house,  where  he  had  a 
profuse  hemorrhage  and  a  physician  was  called,  but  the 
injured  man  failed  to  improve,  and  on  May  29th  died  from 
what  was  said  to  be  traumatic  pneumonia.  Letters  of  ad- 
ministration were  taken  out  on  his  estate  by  the  appellant  in 
this  case,  and  she  demanded  of  the  appellee  payment  of  the 
amount  of  insurance  stipulated  in  the  policy.  The  insurance 
Company  declined  to  make  such  payment,  on  the  ground  that 
statements  of  material  facts  made  by  the  insured  to  the  com- 
pany's medical  examiner  were  untrue,  but  it  tendered  a 
return  of  the  premium,  which  was  refused. 

The  appellant  thereupon  brought  this  action  in  the  Supe- 
rior Court  of  Baltimore  City.  The  declaration  contains  a 
w>unt  for  money  paid,  for  money  received,  and  for  money 
due  on  accounts  stated,  and  two  special  counts  on  the  policy, 
in  one  of  which  the  amount  claimed  is  $10,000,  on  the  theory 
that  death  was  due  to  natural  causes,  while  in  the  other  $20,- 
000  is  asked,  on  the  theory  that  death  was  due  to  bodily  in- 
jury through  exteraal  and  accidental  violence.  The  defend- 
ant in  its  pleas  raised  the  defences  that  (1)  false  and  fraud- 
ulent warranties  and  representations  inducing  the  contract 
Avere  made  by  the  insured ;  (2)  that  statements  and  represen- 
tations of  facts  material  to  the  contract  which  were  untrue 
were  made  by  the  insured;  (3)  that  death  did  not  result 
fi-om  bodily  injuiy  received  after  the  date  of  the  policy, 
tlirough  external,  violent  and  accidental  means  within  sixty 
days  after  the  injurA\ 

A  trial  of  the  issues,  tendered  l>efore  a  jury  in  the  Supe- 
rior Court  of  Baltimore  City,  resulted  at  the  close  of  the 
whole  case  in  an  instructed  verdict  for  the  defendant,  and 
from  the  judgment  on  that  verdict  this  appeal  was  taken. 
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The  most  important  question  presented  by  the  appeal  is 
whether  the  effect  of  certain  statements  and  representations, 
made  by  the  insured  in  his  application,  of  facts,  said  to  be 
material  to  the  contract,  bars  a  recovery  on  the  policy. 

Attached  to  the  policy,  and  by  its  terms  made  a  part  of  it, 
was  a  statement  by  the  insured  that  the  ^'following  questions 
and  answers  and  all  those  T  make  to  the  company's  medical 
examiner  in  continuation  of  this  application  are  true,  and 
ai'e  offered  to  the  company  as  an  inducement  to  issue  the 
proposed  policy."  Following  this  statement  were  fifteen 
questions  and  answers  numbered  from  one  to  fifteen,  relating 
to  the  insured's  history,  occupation,  family,  dependents, 
other  injiuranoe,  and  certain  stipulations  exempting  the  com- 
pany from  liability  in  the  event  of  death  within  one  year  as 
a  result  of  certain  designated  contingencies,  and  an  agree- 
ment that  no  person,  other  than  certain  officials  of  the  in- 
surer, had  the  power  to  make,  modify  or  discharge  the  con- 
tract, to  waive  any  of  the  company's  rights,  or  to  bind  it  by 
any  promise  respecting  any  benefits  under  the  policy,  or  by 
accepting  any  representations  or  information  not  contained 
in  the  application.  This  part  of  the  application  was  signed 
by  the  insured,  and  then  followed  a  series  of  questions  num- 
liered  sixteen  to  thirty-seven  inclusive,  asked  by  the  medical 
examiner,  and  the  answers  thereto,  also  signed  by  the  appli- 
cant, who  certified  as  to  them  ^^that  each  and  all  of  the 
aforegoing  statements  and  answers  were  read  by  me  and  are 
fully  and  correctly  recorded  by  the  medical  examiner." 

Included  in  this  series  of  questions  and  answers  are  tho 
following,  which  are  material  to  this  inquiry. 

"16.     What  is  your  full  name?    Arthur  Loving. 
"17.     What    illness,    diseases,    injuries   or   surgical 
operations  have  you  had  since  childhood?     Nothing 
but  minor  complaints. 

"18.  State  every  physician  or  practitioner  who  has 
prescribed  for  or  treated  you,  or  whom  you  have  con- 
sulted in  the  past  five  years.  Dr.  A.  Y.  Leonard. 
Baltimore,  August  11,  1919 ;  cold  in  head. 
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"19.  Have  you  stated  in  answer  to  question  17  all 
illnes&es,  diseases,  injuries  or  surgical  operations  wMch 
you  Lave  had  since  childhood?  (Ans.  Yes  or  No.): 
Yes. 

"20.     Have  you  stated  in  answer  to  question  18 

every  physician  and  practitioner  consulted  during  the 

past  five  years  and  dates  of  consultations?      (Ans. 

Yes  or  No.) :  Yes.    ♦  ♦  ♦ 

"27.  Have  you  ever  raised  or  spat  blood?  No. 
*  *  * 

"32.  Have  you  ever  been  under  treatment  at  any 
asylum,  cure,  hospital  or  sanitarium?    No.*' 

The  plaintiff,  having  proved  the  policy  and  the  caiu*e  of 
death,  closed  her  case.  The  defendant  then  offered  evidence 
which  showed  that,  on  March  25th,  191.5,  the  insured  was 
received  at  the  Eudowood  Sanitarium,  an  institution  for  the 
treatmjent  of  tuberculosis,  and  remained  there  until  Febru- 
ary 1,  1916.  He  was  at  that  time  suffering  from  pulmonary^ 
tuberculosis  in  both  lungs,  and  went  there  to  be  treated  for 
that  disease,  and  while  there  he  was  treated  by  Doctor  Mar- 
tin F.  Sloan.  He  was  also  attended  by  Dr.  J.  Albert  Chatanl 
in  November,  1914,  for  an  attack  of  tubercular  pneumonia, 
and  it  was  upon  his  advice  that  he  went  to  Eudowood  for 
treatment.  At  the  time  of  his  discharge  the  disease  was 
arrested,  but  not  eradicated.  This  testimony  was  undisputed 
and  uncontradicted,  and  in  part  was  corroborated  by  the 
plaintiff,  who  testified  that  she  went  with  her  husband  when 
he  was  taken  to  Eudowood,  and  visited  him  while  he  was  a 
patient  there. 

The  uncontradicted  testimony  therefore  showed  (a)  that 
Loving  in  his  application  for  insurance  had  said  that  he 
had  never  had  any  illness  or  disease  other  than  minor  com- 
plaints, that  every  physician  who  had  prescribed  for  or 
treated  him  within  five  years  was  Dr.  A.  V.  Leonard,  and 
that  he  had  not  ever  been  under  treatment  in  any  asylum, 
cure,  hospital  or  sanitarium,  while  (b)  he  had  suffered  from 
pulmonary  tuberculosis,  he  had  within  five  years  been  treated 


Digitized 


by  Google 


LOVIXG  vs,  MUX.  LIFE  INS.  CO.  179 

;\£(J.]  Opinion  of  the  Court. 

for  that  disease  by  Drs.  Chatard  and  Sloaa,  and  he  was  under 
treatment  at  the  Eudowood  Sanatarium  for  tuberculosis  from 
March,  1915,  to  February,  1916. 

Since  the  statements  to  the  company's  medical  examiner, 
made  by.  the  insured  in  i*eference  to  these  matters,  in  his 
application  for  insurance,  as  an  inducement  to  the  company 
to  issue  the  policy  of  insurance  for  which  he  applied,  are  in 
direct  conflict  with  the  actual  facts  as  shown  by  the  uncon- 
tradicted testimony,  we  must  assume  that  they  were  untrue. 
And  if  such  untrue  statements  as  to  matters  within  the 
knowledge  of  the  insured  were  material  to  the  contract  of  in- 
surance, the  insured  was  not  entitled  to  recover  on  the  policy, 
imder  the  law  as  recognized  in  this  State.  That  is,  the  con- 
currence of  the  two  elements,  the  falsity  of  the  statements 
and  their  materiality  to  the  contract  in  respect  to  which  they 
were  made  constituted  a  complete  defence  to  any  action  on 
the  contract.  xTor  can  there  be  any  reasonable  doubt  that  the 
representations  were  material  to  the  contract.  Certainly,  in 
any  application  for  life  insurance,  nothing  would  likely  re- 
ceive more  consideration  or  weight  than  the  fact  that  the 
insured  had  at  any  time  been  afflicted  with  so  fatal  and 
tenacious  a  disease  as  tuberculosis.  And  since  error  in  any 
diagnosis  is  possible,  the  questions  asked  of  the  insured  were 
designed  to  elicit  such  information  as,  taken  together  with 
the  physical  examination,  would  reduce  the  possibility  of 
error  to  the  narrowest  limits  possible,  and  therefore  ques- 
tions relating  to  the  insured's  history  in  connection  with 
this  disease  must  l)e  regarded  as  material.  While  it  may  W 
possible  that  the  physician,  who  diagnosed  the  insured's 
earlier  illness  as  tuberculosis,  was  mistaken,  and  while  it  is 
possible  that,  although  he  went  to  Eudowood  for  treatment 
for  that  disease,  he  did  not  have  it,  it  is  not  probable  that  if 
the  insurance  company  had  known  that  within  less  than  four 
years,  in  the  opinion  of  two  physicians  who  attended  him  at 
different  times,  he  was  suffering  from  tuberculosis,  and  had 
l>een  for  about  ten  months  an  inmate  of  a  sanitarium,  under- 
going treatment  for  that  disease,  it  would  have  issued  the 
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policj'.  The  isene  in  such  a  case  is  not  whether  the  applicant 
for  insurance  had,  either  at  or  before  the  time  of  the  appli- 
cation, actually  had  the  disease,  but  whether  he  concealed 
from  the  insurer,  knowingly  or  inadvertently,  facts  known 
to  him  of  sucsh  probative  force  and  value  that,  in  all  rea- 
sonable probability,  it  would  have  accepted  them  as  sutfi- 
cient  proof  that  he  had  been  afflicted  with  it.  These  princi- 
ples have  frequently  been  recognized  and  applied  by  this 
Court  in  actions  of  the  same  character  as  the  one  before  ns. 
In  Met.  Life  Ins,  Co,  v.  Jennings,  130  Md.  625,  the  Court 
said:  ^'This  Court  has  said  a  number  of  times  that  ordi- 
narily it  is  the  province  of  the  jury  to  determine  the  falsity 
and  materiality  of  the  representations  made  in  an  applica- 
tion for  an  insurance  policy  and  the  burden  is  upon  the  dt^ 
fendant  to  satisfy  the  jury  of  the  truth  of  these  defenses,  but 
where  the  falsity  and  materiality  of  the  representations  are 
shown  by  clear,  convincing  and  uncontradicted  evidence  the 
Court  may  so  rule  as  a  matter  of  law.  Fidelity  Mtitiuil  Life 
Insura/nee  Association  v.  Ficllin,  74  Md.  173;  Dvlanif  v. 
Fidelity  and  Casualty  Company,  lOG  Md.  17;  Mutual  Life 
Inm-ranee  Co,  v.  Bain,  108  Md.  353:  Banlk-ers  Life  Insur- 
ance Company  v.  Miller,  100  Md.  1 :  Maryland  Casualty  Co, 
V.  Gehrmann,  96  Md.  634;  Aetna  Life  Insurance  Co.  v.  Mil- 
lar, 113  Md.  693 ;  Mutual  Life  Inmranre  Co.  v.  Mullan,  107 
Md.  463;  Fonrood  v.  Prudential  Insurance  Co.,  117  Md. 
259,"  and  in  Mutual  Life  Ins.  Co.  v.  Mullan,  107  Md.  467, 
it  was  said :  "The  court  be^ow  by  granting  the  defendant's 
12th  prayer  informed  the  jury,  'that  in  considering  the  ques- 
tion of  materiality  of  any  of  the  answers  in  the  application, 
they  were  to  consider,  not  what  disease,  if  any,  caused  the 
death  of  the  insured,  but  the  effect  that  said  answers  might 
have  had  in  procuring  the  issuance  of  the  policy  by  the  de- 
fendant, and  if  the  jur^'  should  find  that  any  answer  was  in- 
correctly given  by  the  insuretl  which  materially  affected  the 
risk  assumed  by  the  defendant  in  issuing  the  policy,  then 
regardless  of  the  causes  that  finally  produced  the  death  of  the 
insured,  under  the  pleadings  in  the  case  the  verdict  must  l»e 
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for  the  defendant.'  As  there  is  no  appeal  from  the  Courtis 
ruling  in  regard  to  this  prayer,  it  is  not  before  us  for  review, 
and  becomes  the  law  of  this  case.  We  deem  it  only  proper 
to  say,  however,  that  we  consider  the  prayer  substantially 
correct." 

The  underlying  error  in  the  appellant's  contention,  and  one 
which  pervades  the  entire  argument  in  her  behalf,  is  that, 
in  order  to  present  a  complete  defence  on  the  ground  of  mis- 
i-epresentations  to  an  action  on  an  insurance  policy,  it  must 
appear  that  the  misrepresentations  were  false  and  fraudulent 
and  materia],  and  that  therefore  ^x)d  faith  is  necessarily  an 
issue.  That  proposition,  however,  is  not  sound,  and  was  ex- 
pressly repudiated  by  this  Court  in  Bankers'  Ins,  Co,  v. 
Miller,  100  Md.  6,  w^here  it  is  said :  "The  better  authorities 
agree  that  a  material  misrepresentation  made  by  an  appli- 
cant for  life  insurance  in  reliance  on  which  a  policy  is  issued 
to  him  avoids  the  policy  whether  it  be  made  intentionally 
or  through  mistake  and  in  good  faith.  This  doctrine  rests 
upon  the  fact  that  even  if  the  untrue  material  representation 
be  innocently  made  it  deceives  the  insurer  who  relies  upon  it 
and  thus  the  risk  which  he  actually  assumes  is  different  from 
the  one  which  the  action  of  the  applicajit  in  making  the  rep- 
resentation led  him  to  suppose  he  was  assuming." 

We  will  now  consider  in  detail  the  eighteen  exceptions 
found  in  the  record.  The  first  exception  relates  to  the  court's 
refusal  to  permit  counsel  for  the  appellant  to  ask  Doctor 
Chatard  on  croesrexamination  if  it  were  not  possible  for  a 
person,  who  had  suffered  from  tuberculosis  but  in  whom  it 
had  been  arrested,  to  live  on  for  a  normal  period ;  the  tenth 
and  eleventh  exceptions  relate  to  the  exclusion  of  evidence 
tending  to  show  the  apparent  physical  appearance  of  the  in- 
sured just  prior  to  his  last  illness.  These  questions  had  no 
apparent  relevance  to  any  issue  in  the  case  and  we  find  no 
error  in  these  ruling)B.  The  fact  that  the  insured  might  possi- 
bly live  for  a  period  of  normal  duration  notwithstanding 
that  he  had  had  the  disease  referred  to,  or  that  before  his 
last  illness  he  was  apparently  in  good  health,  could  not  re- 
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fleet  upon  the  question  as  to  whether  he  had  made  the  untrue 
statements  referred  to  of  material  facts  relating  to  his  past 
health,  which  induced  the  issuance  of  the  policy. 

In  the  ooui'se  of  the  trial  the  defendant  offered  the  testi- 
mony of  William  W.  Hill,  record  manager  of  the  Metropoli- 
tan Life  Insurance  Company,  to  show  that  they  had  issued 
no  policy  to  "Arthur  Loving,"  and  it  also  offered  the  testi- 
mony of  Frank  M.  Everett,  assistant  manager  of  the  Pru- 
dential Insurance  Company,  to  show  that  it  had  not  issued 
any  policy  to  a  person  of  that  name.  On  the  cross-examina- 
tion of  these  witnesses  they  were  asked  about  the  existence  of 
a  medical  information  bureau,  an  organization  maintained 
to  afford  to  insurance  companies  information  relating  to 
persons  applying  for  insui-ance  to  the  companies  served  by 
the  bureau.  Later  the  plaintiff  offered  testimony  of  Charles 
G.  Smith,  tending  to  show  that  that  bureau  had  in  its  records 
a  card  showing  that  Eobert  A.  Loving,  on  Decemter  3rd, 
1014,  had  pneumonia.  Doctor  Buckler,  for  the  defendant, 
had  testified  that  applications  for  insurance  in  the  ilutual 
Life  Insurance  Company  passed  through  the  medical  inspec- 
tion bureau,  and  the  evidence  was  offered  under  the  theory 
that,  as  the  records  of  the  bureau,  to  which  the  appellee  had 
access,  showed  that  "Robert  A.  Loving'^  had  had  pneumonia 
in  1914,  that  therefore  it  could  have  known  that  lie  was 
making  a  false  statement  when  he  said  in  1919,  in  the  appli- 
cation referred  to  above,  that  he  had  never  had  any  disease 
other  than  minor  complaints,  and  that,  since  the  companv 
accepted  the  premium  and  issued  the  policy  with  knowledge 
of  the  false  statement,  it  could  not  rely  upon  the  fact  that  it 
was  made,  as  a  defence.  The  court  rejected  that  view  and 
struck  the  testimony  out  Its  rulings  in  respect  to  this  testi- 
mony are  the  subject  of  the  second,  third,  fourth,  fifth  and 
sixth  exceptions.  It  is  not  clear  what  relation  this  evidence 
had  to  any  fact  in  issue,  and  we  find  no  error  in  these  ruliniis. 
It  does  not  appear  that  the  card  relating  to  Robert  A.  Loving 
was  ever  in  the  possession  of  the  appellee,  or  that  it  knew  ov 
could  have  known  of  it,  or  that,  if  it  had  l>een,  that  there 
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was  any  reason  to  assume,  if  it  ever  discovered  it  at  all,  that 
"Robert  A.  Loving''  was  the  same  person  as  "Arthur  Lov- 
ing,'' especially  since  the  applicant  himself  signed  the  appli- 
cation as  "Arthur  Loving,"  or  that  in  any  examination  of  its 
records  for  information  relating  to  Arthur  Loving  it  could 
have  discovered  it  if  it  had  been  filed  under  the  name  of 
Robert  A.  Loving. 

We  find  no  error  in  the  court's  refusal  to  permit  Mrs. 
Loving,  a  witness  called  by  the  plaintiff  in  rebuttal,  to  tes-  • 
tify  to  a  conversation  between  the  insured  and  Doctor  Sloan, 
which  is  the  subject  of  the  seventh  exception. 

A  witness  for  the  plaintiff  was  asked  whether  Mr.  Peppier, 
the  agent  who  solicited  the  insurance,  had  told  him  of  any 
statement  made  by  Loving  at  the  time  of  the  application  with 
regard  to  his  health.  The  refusal  of  the  court  to  allow  this 
question  is  the  subject  of  the  thirteenth  exception. 

In  the  examination  of  John  M.  Kennedy,  a  witness  called 
in  rebuttal  for  the  plaintiff,  she  offered  to  prove  that  the  in- 
sured had  told  him  that  he  told  Doctor  Buckler,  when  he  was 
examined  by  him,  that  he  had  been  treated  at  Eudowood  for 
tuberculosis  by  Doctor  Sloan,  and  that  the  insured  also  told 
the  witness  that  he  had  made  a  similar  statement  to  Mr. 
Peppier,  the  appellee's  agent.  The  refusal  of  these  offer.s 
is  the  subject  of  the  sixteenth  and  seventeenth  exceptions. 
Treating  the  exceptions  as  proper,  we  find  no  error  in  the^e 
rulings.  The  statements  referred  to  in  the  offer,  which  is 
the  subject  of  the  sixteenth  and  seventeenth  exceptions,  are 
no  more  than  self-serving  declarations,  in  direct  conflict  with 
the  signed  statement  of  the  insured,  and  are  clearly  hearsay 
and  therefore  inadmissible.  The  appellant,  however,  con- 
tends that  as  the  insured  is  charged  with  bad  faith,  his  own 
declarations  are  admissible  to  show  his  good  faith.  There 
are  cases  of  course  to  which  such  a  principle  might  apply,  as, 
for  instance,  where  the  insured  was  charged  with  fraud  in 
mis-stating  his  age.  There  his  statements,  to  some  d^ree, 
necessarily  rested  upon  the  information  received  from  others, 
and  his  statements  as  to  his  age  have  been  received  in  some 
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casies  as  evidence  of  good  faith,  by  showing  that  he  actually 
believed  his  age  to  be  as  given  in  his  application.  Dillon  v. 
^fiUual  Reserve  Fund  Life  Assiu,  5  Ont.  L.  Rep.  434.  The 
scope  of  the  rule  thus  stated  has  in  other  cases  even  been 
extended,  and  in  Askey  v.  New  York  TAfe  Ins,  Co,,  102 
Wash.  27,  L.  R.  A.  1918  F.  267,  where  the  insured  was 
charged  with  making  false  statements  as  to  his  health,  evi- 
dence of  his  declarations  as  to  his  health,  made  at  a  time 
when  he  was  not  contemplating  insurance,  was  admitted. 

Even  if  we  accepted  the  rule  as  stateil  in  these  and  similar 
cases,  which  in  this  opinion  we  do  not,  it  would  not  justify 
the  admission  of  this  testimony.  The  statement  of  an  in- 
sured pei'son  as  to  his  physical  condition,  offered  to  show  that 
his  own  belief  as  to  his  condition  corresponded  with  his  rep- 
resentations in  regard  thereto  to  the  company,  is  quite  a 
different  thing  from  his  declarations  to  strangers  that  the 
falsity  of  his  representations  was  known  to  the  company'^? 
agent  as  well  as  to  himself.  But  aside  from  that,  such  evi- 
dence has,  when  allowed,  been  admitted  as  bearing  upon  the 
issue  of  good  faith,  but  here  that  question  is  not  in  issue, 
but  is  quite  collateral  to  the  real  issue,  which  is  whether  the 
representations  were  false  and  material.  If  they  were  false 
and  material,  their  effect  upon  the  insurer  would  not  be  at  all 
affected  by  the  fact  that  they  were  made  in  good  faith,  sinee 
the  injury  (X?casioned  by  the  statements  would  l>e  the  same 
whether  they  were  made  in  innocence  or  in  fraud. 

The  thirteenth  exception  presents  a  somewhat  different 
question.  There  a  witness  for  the  plaintiff  was  asked  to  tell 
what  he  heard  Peppier,  the  appellee's  agent,  say  as  to  what 
he.  Peppier,  had  heard  Loving  say  as  to  his  health  at  the  time 
of  his  application.  The  appellant  contends  that  this  question 
should  have  been  allowed  imder  the  rules  stated  in  Dulanij  v. 
Fid,  &  Cas,  Co,,  106  Md.  17,  in  which  it  was  held  that,  in 
an  action  on  an  insurance  policy,  it  is  relevant  to  show  that 
the  insurance  company's  agent  was,  when  the  contract  was 
made,  informed  of  facts  relative  to  the  insured's  health, 
which  varied  from  the  answers  found  in  the  application. 
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What  was  said  in  that  case  must  be  considered  in  connection 
with  the  reason  for  the  rule  there  under  consideration,  and 
which  has  been  thus  stated :  **It  is  because  such  declaration  or 
act  was  made  at  the  very  time  of  the  birth  of  the  contract  or 
transaction,  or  stood  sponsor  to  it,  and  is  treated,  therefore, 
as  the  direct  act  of  the  principal,  constituting  a  i>nrt  of  the 
res  gestae,  really  an  integral  part  of  the  whole  negotiation/' 
■"  *  '^  "Hence  has  been  deduced  the  general  rule  that  parties 
are  not  chargeable  with  the  declarations  of  their  agents, 
unless  such  declarations  or  statements  are  made  during  the 
transaction  of  business  by  the  agent  for  the  principal  and 
in  relation  to  such  business  and  while  within  the  scope  of  the 
agency;  in  other  words,  imless  the  representation?;  may  be 
deemed  a  part  of  the  res  gestae/' 

The  declaration  of  an  agent,  to  be  binding  uj^on  the  prin- 
cipal, must  at  least  have  been  made  during  the  agency,  and 
pending  the  transaction  to  which  it  related.  There  is  noth- 
ing in  the  question  referred  to  in  this  exception  to  indicate 
that  the  supposed  declaration  by  Peppier  was  made  either 
]>ending  the  transacticm  or  during  his  agency. 

But  aside  from  that,  the  testimony  involved  in  rlie^^e  three 
exceptions  was  properly  excluded  on  another  and  a  more 
satisfactory  ground.  In  this  case  the  insured  delil)erately 
certified  that  he  had  read  the  statements  and  answers  re- 
corded by  the  medical  examiner,  and  that  they  were  fully  and 
correctly  stated.  Conceding  that  these  answers  are  false,  the 
appellant  endeavors  to  avoid  the  effect  of  the  deception  by 
showing  that  the  company's  agents  knew  and  approved  of  it. 
The  theory  of  that  contention  is  that,  while  the  misrepre- 
sentation was  a  deliberate  fraud,  nevertheless  the  company  is 
estopped  from  relying  upon  it  as  a  defence,  because  its  own 
agents  joined  with  the  insured  to  deceive  and  defraud  the 
insurance  company.  That,  however,  is  not  the  law.  An  obli- 
gation to  deal  fairly  and  honestly  rests  equally  upon  all  the 
parties  to  sucTi  a  contract  as  this,  and  if  the  insured,  in  viola- 
tion of  that  duty,  entered  into  a  fraudulent  collusion  with 
agents  of  the  company  to  deceive  and  thereby  defraud  it,  the 
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insured  and  his  beneficiarj'  would  themselves  be  estopi>ed 
from  asserting  or  relying  upon  such  guilty  knowledge  on  the 
part  of  the  company's  agents  in  exculpation  of  the  fraud. 
The  reason  for  this  conclusion  is  stated  in  Mut.  Life  Iiis.  Co. 
V.  HiUon-Grern,  241  U.  S.  622,  where  it  is  said:  "The 
general  rule  which  imputes  an  agent's  knowledge  to  the 
principal  is  well  established.  The  underlying  reason  for  it 
is  that  an  innocent  third  party  may  properly  presume  the 
agent  will  perform  his  duty  and  report  all  facts  which  affect 
the  principal's  interest.  But  this  general  rule  does  not  apply 
when  the  third  party  knows  there  is  no  foundation  for  tlie 
ordinary  presumption — ^when  he  is  acquainted  with  circum- 
stances plainly  indicating  that  the  agent  will  not  advise  his 
principal.  The  rule  is  intended  to  protect  those  who  exercise 
good  faith,  and  not  as  a  shield  for  unfair  dealing." 

The  eighth,  ninth,  twelfth,  fourteenth  and  fifteenth  exce|>- 
tions  relate  to  the  exclusion  of  evidence  of  the  insured's^ 
general  reputation  for  truth  and  veracity.  The  evidence  was 
offered  to  show  that  the  insured  had  acted  in  good  faith  in 
giving  the  answers  and  information  contained  in  his  applica- 
tion for  insurance.  It  cannot  be  disputed  that  certain  state- 
ments and  answers  given  by  him  in  that  application  as  to 
material  facts  were  false,  and  that  he  must  have  known  that 
they  were  false,  and  it  is  not  apparent  how  evidence  that  the 
fact  that  his  reputation  for  truth  and  veracity  was  good 
could  under  those  circumstances  have  shown  or  tended  to 
show  that  he  acted  in  good  faith,  if  his  good  faith  was  an 
issue  in  the  case.  But  it  was  not.  The  issue  was  whether  he 
had  made  false  statements  as  to  facts  within  his  knowledge 
and  material  to  the  contract,  and  whether  he  made  them  in 
good  or  bad  faith  was  immaterial,  since  in  either  instance 
the  effect  was  the  same.  As  was  said  in  Mut.  Life  Ins.  Co, 
V.  HiJton-Grcen,  s^iirra:  "Incorrect  statements  in  the  appli- 
cation are  material  representations ;  and,  nothing  else  appear- 
ing, if  known  to  l>e  untrue  by  assured  when  made,  invalidate 
the  policy  without  further  proof  of  actual  conscious  design  to 
defraud."     2fet  Life  Ins.  Co.  v.  Jennings,  130  Md.  622; 
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Mvt.  Life  Ins.  Co,  v.  MalUn,  107  Md.  457;  Bankers'  Life 
Ins.  Co.  V.  Miller,  100  ^Id.  6.  In  our  opinion  therefore  this 
evidence  was  properly  excluded. 

The  remaining  exception  deals  with  the  court's  action  on 
the  prayers  which  in  effect  directed  a  verdict  for  the  de- 
fendant. For  reasons  already  given  there  was  no  error  in 
these  rulings. 

It  is  unfortunate  that  the  effort  of  the  insured  to  provide 
for  his  dependents  should  be  frustrated,  but  the  fault  was 
his  own.  The  essential  and  decisive  facts  are  conclusively 
proved  by  uncontradicted  testimony,  and  the  principles  of 
law  applicable  to  them  clear  and  well  se<ttled.  I'nder  such 
circumstances  it  becomes  the  duty  of  the  court  when  re- 
quested to  do  so  to  so  instruct  the  jury. 

Finding  no  error  in  the  rulings  of  the  lower  court,  the 
judgment  appealed  from  will  be  affirmed. 

Judgment  affirmed,  intli  costs  fo  the  appellee. 
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MARIE  WIEGHARDT 

vs. 
HENRY  W.  WAGXER. 

Real  Estate  Broker — Commissions — Offer  to  Purrhnsp, 

In  an  action  by  a  real  estate  broker  for  commissions,  hrJd 
that  whether  plaintiff  was  the  procuring  cause  of  the  sale  was, 
under  the  evidence,  a  question  for  the  jury.  pp.  189,  190 

If  one,  employed  to  sell  property  as  a  broker,  thereafter  pro- 
poses to  purchase  the  property  for  him?elf  and  in  his  own 
name,  he  thereby  terminates  the  relation  f  agency,  and  cannot 
recover  coniniissions.  •  p.  190 

Decided  Januarij  IStJh  19'22. 

Appeal  from  the  Court  of  Commou  Pleas  of  Baltimore 
City  (Bond,  J.). 

Action  by  Henry  W.  Wagner  against  ilarie  Wieghardt. 
From  a  judgment  for  plaintiff,  defendant  appeals.    Reverseil. 

The  cause  was  argued  before  Boyd,  C.  J.,  Bimscoe. 
Pattisox,  Tuxkr,  Stockbriih;e,  Aokixs,  and  OirrTx,  JJ. 

John  A.  Farley  and  Herbert  Levtj,  with  whom  were  Condi/ 
cf-  Farley  on  the  brief,  for  the  ajvpellaut. 

William  FT.  Siirratt,  for  the  appellee. 

Briscok,  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  action  brought  by  Henry  W.  Wagner,  a  licensed 
real  estate  broker,  against  Marie  Wieghardt,  in  the  Court  of 
Common  Pleas  of  Baltimore  City,  to  i-ecover  the  sum  of 
three  hundred  and  twenty-five  dollars,  alleged  to  be  due  him 
by  Mrs.   Wieghardt  as  commissions  for  services   rendered 
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her  in  procuring  the  sale  of  certain  property,  known  as  423 
S.  Broadway,  near  Eastern  Avenue,  situate  in  Baltimore 
CHty. 

The  property  was  owned  by  Mrs.  Wieghardt,  and  the  ac- 
count filed  with  the  declaration  shows  that  it  sold  for  the  sum 
of  thirteen  thousand  dollars,  and  the  plaintiff  charged  two 
and  one-half  per  cent  as  commissions  for  procuring  the  sale. 

There  was  one  exception  taken  at  the  trial,  and  that  was 
to  the  refusal  of  the  court  to  grant  the  defendant's  fourth, 
sixth  and  seventh  prayers,  and  the  correctness  of  the  ruling  of 
the  court  on  these  prayers  is  the  sole  question  before  us,  for 
consideration  upon  this  appeal. 

The  trial  resulted  in  a  verdict  in  favor  of  the  plaintiff 
for  the  simi  of  three  hundred  and  twenty-five  dollars,  and 
from  a  judgment  on  this  verdict,  the  defendant  has  appealed. 

The  defendant's  fourth  prayer  was  a  demurrer  to  the  evi- 
dence and  asked  the  court  to  instruct  the  jury  that  there  was 
no  evidence  in  the  case  legally  suflScient  to  entitle  the  plain- 
tiff to  recover,  and  their  verdict  must  be  for  the  defendant. 

The  court  below  pi-operly  refused  to  grant  this  prayer, 
because  we  think  there  was  evidence  legally  sufficient  to  take 
the  case  to  the  jury. 

The  plaintiff  testified  that,  on  the  12th  of  January,  1920, 
he  met  George  Wieghardt,  a  son  of  the  defendant,  in  the 
Royal  Limch  Room,  in  the  Maryland  Casualty  Building, 
Baltimore,  and  he  requested  his  opinion  as  to  the  value  of  his 
mother's  property  at  Xo.  423  S.  Broadway,  Baltimore.  After 
recei\'ing  a  valuation,  he  asked  if  the  plaintiff  would  handle 
the  property  for  him,  as  he  had  exclusive  authority  to  sell  the 
property,  and  was  willing  to  pay  the  usual  commissions.  The 
plaintiff,  thereupon,  agreed  to  sell  the  property,  as  requested. 
He  also  further  testified  that  on  the  next  day  he  saw  one 
^Corris  Klein  and  offered  the  property  to  him,  and  reporteil 
the  offer  to  Wieghardt,  the  son  of  the  appellant.  It  further 
appears  that  Mrs.  Wieghardt  knew  that  her  son  was  dealing 
wath  the  plaintiff  in  reference  to  the  sale  of  the  property. 
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that  Wagnei-  had  offered  the  property  to  Klein,  and  that  he 
was  anxious  to  buy  it. 

Klein  ultimately  bought  the  property,  and  whether  Wag- 
ner was  the  procuring  cause  of  the  sale  was  a  fact  to  be  sub- 
mitted to  the  jury,  under  proper  instnictions  from  the  court. 
North  Ave,  Casino  v.  Ferguson.  130  Md.  380 ;  Carrington  v. 
Graves,  121  Md.  567. 

It  is  well  settled  that,  before  the  court  will  take  a  case 
from  the  consideration  of  a  jury,  it  must  be  satisfied  that 
the  evidence  is  so  slight  and  inconclusive  that  no  rational 
mind  could  infer  from  it  the  fact  sought  to  be  established. 
9  Corpus  Juris,  586,  611;  Parker  v.  Power,  127  Md.  598; 
BetMeltem  Steel  Co.  v.  Domberg,  135  Md.  125;  Burke  v. 
Baltimore,  127  Md.  561;  Walker  v.  Bcddwin,  106  Md.  619. 

The  defendant's  sixth  prayer,  which  was  refused,  presented 
the  proposition  that  if  the  jurv'  should  find  from  the  evidence 
that  the  plaintiff  proposed  to  purchase  the  property,  men- 
tioned in  the  proceedings,  for  himself  and  in  his  own  name, 
he  cannot  recover  commissions,  for  by  so  doing  he  terminate*! 
his  relation  as  agent  and  assumed  the  relation  of  buyer. 

The  proposition  submitted  by  this  prayer  was  a  material 
inquiry  in  the  case,  under  the  evidence  disclosed  by  the 
record,  and  there  was  error  in  rejecting  the  prayer. 

In  4  Ruling  Case  Lam,  253,  it  is  stated,  as  supported  by 
authority,  that  a  broker's  agency  is  also  terminated  where, 
instead  of  endeavoring  to  induce  third  persons  to  buy  or  sell, 
he  undertakes  to  do  so  in  his  own  behalf.  The  relation  of 
principal  and  agent  between  him  and  his  employer  thereupon 
ceases,  and  that  of  vendor  and  purchaser  takes  its  place. 
Christianson  v.  M.  L,  Land  and  Loan  Co,,  113  Minn.  120, 
31  L.  R  A.  (X.  S.),  536;  Fleming  v.  Withrou},  38  l^ova 
Scotia,  Rep.  492;  Bassett  v.  Bogers,  165  Mass.  377;  Hai/den 
V.  GriHo,  35  Mo.  App.  647. 

In  Baahi  v.  Clark,  41  Md.  159,  it  is  said :  '^ It  is  a  general 
rule  that  a  party  cannot  in  any  agency  of  this  kind  act  as 
agent  or  broker  for  both  vendor  and  vwidee  in  respect  to  the 
same  transaction,  because  in  such  a  case  there  is  a  necessars- 
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conflict  between  his  interest  and  his  duty.  The  vendor  in 
the  employment  of  an  agent  to  sell  his  property  bargains  for 
the  disinterested  skill,  diligence  and  zeal  of  the  agent  for  his 
own  exclusive  benefit.  It  is  a  confidence  necessarily  reposed 
in  the  agent,  that  he  will  act  with  a  sole  regard  to  the  interest 
of  the  principal  as  far  as  he  lawfully  may.  The  seller  of 
an  estate  is  presumed  to  be  desirous  of  selling  it  at  as  high  a 
price  as  can  fairly  be  obtained  for  it,  and  the  purchaser  is 
equally  presumed  to  desire  to  purchase  it  for  as  low  a  price 
as  he  may.  The  interests  of  the  two  are  in  conflict." 
Sclncartz  v.  Yearly,  31  Md.  278;  Story,  Agency,  sec.  210; 
BM-e  V.  Siump,  73  ifd.  160;  Sla-gle  v.  Russell  114  Md. 
432 ;  19  Cyc.  206 ;  Stokes  v.  Wolf,  137  Md.  412. 

The  testimony  of  George  F.  Wieghardt  as  to  the  nature  of 
the  plaintiffs  negotiations  for  the  purchase  of  the  property, 
and  as  to  the  plaintiff's  proposal  to  purchase  the  property 
himself,  was  sufficient  to  entitle  the  defendant  to  have  the 
proposition  stated  in  the  prayer  submitted  to  the  jury. 

There  was  no  reversible  error  in  the  rejection  of  the  de- 
fendant's seventh  prayer.  The  proposition  of  law,  sought 
to  be  presented  by  this  prayer,  was  fully  covered  and  stated 
in  the  defendant's  first  prayer,  which  had  been  granted  by 
the  court.  The  defendant's  second,  third  and  fifth  prayers 
were  granted  by  the  court,  without  apparent  objection  on  the 
part  of  the  plaintiff. 

It  follows  from  the  views  expressed  that  the  court  below 
committed  an  error  in  refusing  to  grant  the  defendant's  sixth 
prayer,  and  for  this  error  the  judgment  must  be  reversed  and 
a  new  trial  will  be  awarded 

Ju/Jfjm^.nt  reversed,  mth  costs,  and  a  new  trial 
atfurded. 
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UNION  TRT^ST  COMPANY. 

Indorsement  on  Note — Parol  Agreement — Failure  o'f  Cov Wild- 
er ation — Delay  in  Presenting  for  Payment — Notice  of 
Dishonor — Indorsers  Severally  Liable, 

In  an  action  against  an  indorser  of  a  note,  defendant  con 
^illOW  that  his  indorsement  was  secured  by  a  contemporaneous 
pnrol  agreement  on  the  part  of  plaintilT  coq.  oration,  which 
controlled  the  maker  of  the  note,  also  a  corporation,  that  pay- 
2ucnt8  made  to  the  latter  under  a  certaiu  contract  wr»uld  be 
tipplied  on  the  note,  and  that  they  were  not  so  ap^ilied,  ibis 
involving  to  that  extent  a  failure  of  consideration. 

pp.  19S-200 

Where  the  delay  in  presenting  a  note  for  payment,  and  in 
mt'king  protest  and  sending  notice  of  dishonor  lo  the  indorrer, 
was  due  to  efforts  to  reorganize  the  company  which  signed  the 
note,  and  of  which  the  indorser  was  president,  with  the  view 
of  paying  all  its  indebtedness,  including  the  note  in  question, 
held  that  the  note  was  presented,  and  notice  of  dishonor  given, 
within  a  reasonable  time,  and  that  the  evidence  would  have 
justified  a  finding  that  any  delay  in  this  regard  was  waived. 

p.  2<a 

Code,  art.  13,  sec.  87,  providing  that  "joint  payees  or  joint 
indorsees  who  indorse  are  deemed  to  indorse  jointly  and  sev- 
erally," has  no  application  to  distinct  accommodation  indorsers, 
who  are,  in  the  absence  of  evidence  to  the  contrary,  to  be 
rogardod  as  having  agreed  to  bo  liable  severally.  p.  201 

Decided  January  13th,  1922, 

Appeal  from  the  Baltimore  City  Court  (Soper,  C.  J.). 

Action  by  the  TTnion  Trust  Company  of  Maryland  against 
Daniel  A.  Leonard.  From  a  jndfimient  for  plaintiff,  defend- 
ant appeals.    Reversed. 
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The  cause  was  argued,  together  with  that  next  following, 
before  Boyd,  O.  J.,  BnisroE,  TiioAfAs,  Pati'ison,  T'rnkr, 
Stockbridge,  Adkins,  and  Offutt,  JJ. 

Francis  E,  Cross  and  W.  Irvine  Cross,  for  the  appellants. 

The  agreement  that  the  payments  under  the  contract 
should  be  applied  on  the  note  should  have  been  admitteil. 
Code,  art.  13,  sees.  47,  77 ;  IngersoU  v.  Martin,  58  Md.  67 ; 
Herrman  v.  Combs,  119  Md.  41;  Shaffer  v.  Bmd,  129  Md. 
648;  Spies  v.  Rosenstock,  87  Md.  14;  Harper  v.  Datns,  115 
Md.  349:  Dererw  Silver,  185  Md.  355. 

Walter  H.  Buck  and  James  Morflt  Mullen,  for  the  ap- 
l?ellee. 

Evidence  as  to  the  agreement  in  regard  to  the  application 
of  payments  on  the  note  was  properly  excluded.  Bailey  v. 
Nockfrcdl  Co,  Xat,  Bank'  (Tex.),  61  S.  W.  530;  Sfuijfer  v. 
Boml,  129  Md.  C^A^S;  Jenkins  v.  Nat.  Bank  of  Baltimore,  134 
Md.  STy;  Daniel,  Neg,  Inst.,  sec.  80;  Central  Banic  v.  O'Con- 
nor, 132  Md.  578 ;  Lmns  v.  WUson.,  108  S.  C.  47 ;  Moore  v. 
Prussiug,  165  111.  319;  Bui^  £'  Smith  Co.  v.  Doyh,  71 
Conn.  742;  Lunsford  v.  Mauhhy,  101  Ga.  39;  McSherry  v. 
Brooks,  46  Md.  103;  Black  v.  Bank  of  Westminster,  96  Md. 
399 :  Herman  v.  Comhes,  1 19  ^Fd.  41 ;  Ilomeuwod  Bank  v. 
HeckeH.  207  Pa.  St.  231. 

TiroNFAS,  J.,  delivered  the  opinion  of  the  Courts 
This  appeal  is  from  a  judgment  recovered  by  the  Union 
Trust    Oompvany   of    Maryland    against    the    appellant   for 
$4,583.76  as  indorser  of  the  following  promissory  note: 
"$5,000.00.  Baltimore,  Aug.  17,  1917. 

"On  demand  after  date  we  promise  to  pay  to  the 
Older  of  ourselves  five  thousand  00/100  dollars  at 
Union  Trust  Co.  of  Md.    Value  received. 

"Araiesite  and   Stone  Co., 

"Daniel  A.  Leonard,  President. 
"Edward  Pilert,   Treasurer, 
15  E.  Fayette  St." 
VOL.  140  7 
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Endorsed. 

"Amiesite  and  Stone  Co^ 

"Daniel  A.  Leonard,  President. 

"Edw.  Pilert,  Treasurer. 

'TDaniel  A.  Leonard. 

"Edw.  Pilert. 
"Amiesite  and  Stone  Co., 

"Daniel  A.  Leonard,  President. 

"Edw.  Pilert,  Treasurer." 

To  the  declaration,  containing  the  common  counts  in  as- 
sumpsit and  a  s])ecia]  count  on  the  note,  the  defendant  filed 
five  pleas,  first,  that  '^he  never  was  indebted  as  alleged''; 
second,  that  he  never  promised  as  alleged ;  third,  that  the  note 
was  procured  bv  fraud ;  fourth,  that  the  note  was  executed 
and  delivered  bv  the  defendant  in  consideration  of  certain 
promises  by  the  plaintiff,  which  the  plaintiff  *  ^wilfully  and 
intentionally  violated" ;  and  fifth,  that  the  note  was  dishon- 
ored by  non-payment  and  no  notice  of  dishonor  was  given  to 
the  ^Mefendant  as  endorser  thereof."  The  plaintiff  joined 
issue  on  the  first  and  second  pleas  and  filed  replications  to  the 
others,  and  the  defendant  joined  issue  on  the  replications. 
After  the  case  was  removed  from  the  Superior  Court  of 
Baltimore  City  to  the  Baltimore  City  Court  for  trial,  the 
defendant  filed  a  sixth  plea,  alleging  that  the  note  was  in- 
dorsed by  the  defendant  "with  one  Edward  Pilert" ;  that  the 
said  indorsement  was  a  joint  and  several  indorsement,  and 
that  the  plaintiff,  in  a  separate  suit  against  Edward  Pilert, 
had  recovered  a  judgment  against  him  in  the  Superior  Court 
of  Baltimore  City  on  the  28th  of  February,  1921,  for  $4,- 
558.96,  and  that  therefore  the  suit  against  the  defendant 
could  not  be  maintained.  After  the  court  below  overruled  a 
motion  that  the  ploa  be  not  received,  and  a  demurrer  to  tlie 
plea,  the  plaintiff  filed  a  replication  denying  that  the  indorse- 
ment was  a  joint  and  several  indorsement,  and  the  defendant 
joined  issue  on  the  replication. 
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During  the  trial  the  defendant  reserved  an  exception  to  the 
refusal  of  the  court  to  admit  certain  evidence  offered  by  him, 
and  a  further  exception  to  the  action  of  the  court  on  the 
prayers. 

The  plaintiff  offered  in  evidence  the  note,  and  proved 
that  it  was  presented  for  payment  on  the  6th  of  February, 
1V)20,  and  was  protested  for  non-payment,  and  notices  sent 
^0  the  Amiesite  and  Stone  Co.,  Edward  Pilert,  and  the  de- 
fendant, on  the  same  day.  The  plaintiff  also  offered  in 
evidence  a  petition  filed  by  it  in  the  District  Court  of  the 
Initcd  States  against  the  Amiesite  Company,  alleging  that 
.-aid  company  was  indebted  to  the  trust  company  and  others 
to  the  amount  of  about  $80,000,  and  was  unable  to  pay  work- 
men and  material  men  or  to  proceed  with  its  business,  and 
praying  for  the  appointment  of  receivers,  the  answer  of  t^o 
Amiesite  Company,  by  Daniel  A.  Tveonard,  its  president,  ad- 
mitting the  allegations  of  the  petition,  the  order  of  court 
fippointing  receivers,  and  an  agreement  of  counsel  that,  on 
the  15th  of  December,  1917,  the  property  and  assets  of  the 
company  were  placed  in  the  hands  of  receivers,  that  said  com- 
pany was  insolvent,  that  the  trust  company  filed  its  claim  for 
the  amount  due  on  the  note  in  this  case  **  among  others,"  that 
on  or  about  July  31st,  1919,  the  trust  compmny  received  a 
dividend  thereon  of  $691.65,  and  that  on  January  14rh, 
1918,  W.  Graham  Boyce  and  Clarence  K.  Bowie  were  n\y- 
pointed  permanent  receivers.  The  plaintiff  further  proved 
that  the  loan  to  the  Amiesite  and  Stone  Company,  repre- 
sented by  said  note,  was  applied  for  by  the  defendant,  who 
was  the  president  of  said  company,  owned  two-thirds  of  its 
capital  stock  and  'Vas  the  active  man  in  its  affairs,"  and  that 
the  trust  company  agreed  to  make  the  loan  ])rovided  the  note 
was  indorsed  by  the  defendant  and  Edward  Pilert ;  that  the 
defendant  brought  the  note  to  the  trust  company's  office  on 
the  17th  of  August,  1917,  indorsed  by  the  Amiesite  and  Stone 
Company  and  by  the  defendant,  and  told  Mr.  Grape,  the 
vice-president  of  the  trust  company,  that  Mr.  Pilert  would 
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couie  in  later  in  tlie  day  aud  indorse  it ;  that  Mr.  Pilert  did 
come  in  later  and  indorsed  the  note,  and  that  the  $5,000,  for 
which  the  note  was  given,  was  then  paid  to  the  Amiesite  and 
Stone  Company ;  that  the  Amiesite  Company  also  had  a  bank- 
ing account  with  the  trust  company,  and  that  when  it  went 
into  the  hands  of  receivers  on  the  15th  of  December,  1917, 
there  was  a  balance  of  $28.29  in  its  account,  and  that  said 
balance  was  credited  on  the  note,  and  that  said  sum  of 
$28.29  and  the  dividend  of  $691.65,  which  the  trust  company- 
received  fn)m  the  receivers,  were  the  only  payments  made 
on  the  note.  It  also  appears  that  there  were  a  number  of 
other  obligations  of  the  Amiesite  Company  due  the  trust 
company ;  that  Mr.  Boyce,  one  of  the  vice-presidents  of  the 
trust  company,  was  one  of  the  receivers,  and  that,  after  the 
receivers  were  appointed,  the  defendant  went  to  see  Mr. 
Boyce  twice  a  day  for  weeks  with  the  view  of  getting  the 
company  "refinanced''  and  getting  "it  going  again";  that 
they  were  not  successful  because  the  contracts  of  the  Amie- 
site Company  for  construction  work  had  been  maJc  l>efore 
the  war,  and  labor  had  gone  up  "almost  double  and  it  was 
imjmssible  to  pull  them  out'';  that  they  worked  with  the 
defendant  and  did  every^thing  they  could  to  get  the  company 
going  again,  but  that  it  was  impossible,  and  that  the  bonding 
companies  finished  up  the  contracts  "and  had  large  losses." 
Tn  reply  to  the  question:  "In  the  reorganization  which  Mr. 
Ix>onard  (the  defendant)  was  hoping  to  effect  at  that  time, 
was  this  five  thousand  dollar  note  to  the  Union  Trust  Com- 
l>any  to  be  taken  care  of?"  Mr.  Boyce  replied:  "The  idea 
was,  if  we  could  get  the  thing  going  again,  to  take  up  all 
this  indebtedness  in  the  new  company,  we  took  it  up  with  a 
great  many  people,  people  in  Philadelphia,  they  owned  these 
lots,  and  about  running  the  quarry,  did  a  great  deal  of  work. 
If  we  had  got  it  going  again  we  oould  have  cleaned  up  this 
indebtedness,  but  it  could  not  have  been  done  under  the  cir- 
cumstances, because  prices  had  changed  so.  Contracts  had 
l>oon  made  on  a  low  basis  and  after  the  war  everything  was 
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on  a  diifereut  basis,  it  was  impossible  to  get  things  going." 
^Ir.  Bovee  further  testified  as  follows:  ^*Q.  Ts  there  anv 
likelihood  that  the  trust  company  will  get  anything  more 
out  of  the  receivership  ?  A.  Does  not  look  very  likely,  it  i-^ 
pretty  dead.  Q.  You  have  testified  that  you  are  one  of  the 
officers  of  the  Fnion  Trust  Company.  One  of  the  pleas  filed 
in  this  case  is  that  the  defendant  complains  that  you  did  not 
give  notice  and  sue  soon  enough  in  the  matter.  \Yhat  was  it 
that  influenced  the  trust  company's  officers  to  hold  off  any 
proceedings  against  ^fr.  Leonard  ?  A.  Well,  he  always  had 
ho{>es  of  reorganizing  the  thing,  and  for  some  time  we  had 
hopes  of  reorganizing  the  thing,  and  he  was  in  our  office  every 
week  or  two  discussing  the  thing,  even  in  the  la^t  ninety  days 
he  had  parties  looking  at  the  pi^operty  tr\'ing  to  do  something 
with  it.  There  was  no  question  of  notice  involved.  He  was 
trying  to  do  what  he  could  and  we  were  trying  to  help  him  to 
get  this  thing  going.  He  knew  that.  Q.  Tn  other  words, 
you  did  not  desire  to  press  the  man  unduly  ?  A.  Xo,  we  gav(f 
him  every  consideration  we  could.'' 

When  the  defendant  was  called  as  a  witness,  in  answer  to 
the  question  of  his  counsel,  '^Did  you  have  any  understand- 
ing or  a^-eement  with  ^fr.  Grape  as  to  the  indorsement  of 
the  particular  obligation  sued  on  V  he  said,  ^*T  did,"  and 
upon  objection  to  the  question,  his  counsel  made  the  following 
offer  of  proof : 

"We  offer  to  prove  that  when  the  contracts  (con- 
tracts for  road  construction,  etc.,)  were  made  with 
the  Aniiesite  Company,  with  the  State,  that  it  was 
agreed  by  the  Union  Trnst  Company  at  its  own  in- 
stance and  desire  that  the  Amiesite  Company  should 
take  these  contracts,  and  that  the  Union  Trust  Com- 
pany would  finance  them  to  the  extent  of  ninety  per 
cent,  on  the  estimates  alone.    That  is  the  first  thing. 

"Second,  that  the  Union  Trust  Company  did  not 
keep  that  agreement,  and  that  when  these  contracts 
got  more  onerous,  because  of  the  increase  in  price 
that  my  brother  spoke  of  this  morning,  the  Union 
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Trust  Company  distinctly  and  openly  went  back  upon 
that  agreement,  and  instead  of  financing  the  contracts 
on  the  estimates  of  the  State,  required  the  furnishing 
of  notes  indorsed  by  the  two  officers  of  that  company, 
and  the  advancing  of  other  property  as  collateral. 

"Third,  that  when  this  note  had  been  made,  drawn, 
and  it  was  proposed  that  the  two  gentlemen  on  it 
should  endorse  it,  they  demurred,  and  the  Union  Trust 
Company  then,  through  one  of  its  highest  officers, 
agreed,  as  a  consideration  of  their  endorsing  the  note 
personally,  that  the  payments  from  a  specified  contract 
should  bo  applied  to  the  payincut  of  tlie  noto. 

"Fourth,  that  those  payments  were  not  so  applied, 
and  although  the  Union  Trust  Company  had  full 
power  to  control  the  actions  of  the  Amiesite  Com- 
pany, that  they  were  not  so  applied,  and  that  the 
Union  Trust  Company  put  this  company  in  the  hands 
of  receivers  rather  than  continue  its  advances." 

The  coui-t  refused  to  admit  the  evidence,  and  the  defend- 
ant reserved  his  first  exception.  Counsel  agreed  that  two 
suits  were  brought  on  the  note  sued  on  in  this  ease  on  the 
24th  of  February,  1920,  in  the  Su|)erior  Court  of  Baltimore 
Citv,  one  against  Edward  Pilert  and  the  other  against  the 
defendant,  and  that  judgment  was  recovenxl  in  that  court 
on  February  21st,  1021,  against  Edward  Pilert. 

While  the  evidence  pro{X)sed  is  not  very  clear  and  definite, 
we  think  the  offer  should  Ix*  treated  as  one  to  prove  that  the 
defendant  and  Edward  Pilert  indorsed  the  not^  sued  on  in 
consideration  of  a  ex)nt<»ni{)ora neons  parol  agreement  of  the 
trust  company  that  the  payments  under  a  certain  contract  of 
the  /Vmiesite  Company,  which  were  subject  to  its  disposition 
and  control,  would  be  applied  to  the  payment  of  the  note, 
and  that  such  payments  were  not  so  applied.  Counsel  for  the 
appelUn^  insist  that  such  an  agreement  is  not  admissible, 
under  the  familiar  general  rule  that  parol  agreements  are  not 
admissible  to  vary  the  terms  of  a  written  contract.  Section 
48  of  article  lo  of  the  Code  expi^esely  provides  that  "absence 
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or  failure  of  cousideration  is  a  matter  of  defeuse  against  any 
person  not  a  holder  in  due  course/'  and  that  ^*a  partial  failure 
of  consideration  is  a  defense  jjto  tanto,  whether  the  failure  is 
an  ascertained  and  liquidated  amount  or  otherwise/'  and  the 
right  to  show  failui*e  of  consideration  for  the  contract  of  a 
party  to  a  note,  where  the  holder  has  knowledge  of  the  iii- 
tirmity,  is  fully  recognized  in  this  State.  Irigersoll  v.  Mar- 
thi,  58  Md.  67;  Uerrman  v.  Combs,  119  Md.  41;  Sh^iffer  v. 
Bond,  129  Md.  048;  Harper  v.  Davis,  115  Md.  349;  Dever 
V.  Silver,  135  Md.  355.  In  Jetikitis  v.  First  National  Bank 
of  Baltimore,  134  Md.  85,  this  Court  held  that  it  was  com- 
petent for  the  defendent  to  show  by  parol  that  the  note  was 
delivered  to  be  held  upon  a  condition  to  be  performed  before 
the  holder's  rights  could  attach,  and  in  3  K.  C\  L.,  p.  943,  it 
is  said :  ^'But  the  rule,  that  parol  evidence  is  not  admissible 
to  contradict  or  vary  an  absolute  engagement  to  pay  mone\ 
on  the  fact  (face )  of  the  bill  or  note,  does  not  exclude  evi- 
dence as  between  the  original  parties  showing  a  total  or 
partial  failure  of  cousideration.  Where  the  action  is  between 
the  original  parties  to  a  promissory  note  or  others  havinir 
notice,  the  maker  may  show  a  contemporaneous  parol  agree- 
ment between  the  payee  and  himself  which  induced  him  to 
sign  it  and  which  agreement  has  been  violated  by  the  payee."' 
Hi^e  also  8  C,  J,,  p.  737,  sec.  1015,  which  states  the  general 
rule  recognizing  the  admissibility  of  collateral  agi*eenieuts, 
and  then  cites  an  early  case  from  Indiana  and  one  from 
Missouri  in  support  of  the  exception  excluding  parol  agree- 
ments. In  the  case  of  Faux  v.  Fitler,  223  Pa.  St.  5()8,  the 
Supreme  Court  of  Pennsylvania  said:  **Thi8  controversy 
being  between  the  original  parties  to  the  notes,  the  defendant 
could  defeat  a  recovery  by  showing  a  (contemporaneous  parol 
agreement  between  the  makei'  and  payee  which  induced  the 
former  to  execute  and  deliver  the  notes,  and  which  agreement 
had  been  violated  by  the  payee.  This  doctrine  is  well  set- 
tled by  many  decisions  in  this  State."  The  court  then  quoted 
from  the  case  of  Clinch  Valley  Coal  &  Iron  Co,  v.  Willing, 
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180  Pa.  105,  where  it  was  said:  '^Tlie  existence*  of  a  eontem- 
poraaieoiis  parol  agreement  bet  wen  the  parties  under  the 
influence  of  which  a  note  or  contract  has  been  signed,  which 
is  violated  as  soon  as  it  has  accomplished  its  purjx)se  in  secur- 
ing the  execution  of  the  paper,  may  always  be  shown  when 
the  enforcement  of  the  paper  is  attempted.  It  is  a  plain 
fraud  to  secure  the  execution  of  an  instrument  by  representa- 
tions as  to  the  manner  in  which  payment  shall  be  made,  dif- 
fering in  important  particulars  from  those  contained  in  the 
paper,  and,  after  the  paper  has  been  signed,  attempt  to  com- 
pel literal  compliance  with  its  terms,  regardless  of  the  con- 
temporaneous agreement  without  which  it  never  would  have 
been  signed  at  all.''  See  also  cases  cited  in  notes  to  section  I8l) 
of  »*]  7^.  C.  L,  048.  Under  the  circumstances  of  this  case,  we 
think  the  evidence  proposed  wa^;  admissible  for  the  pui'pose 
of  showing  a  failure  of  the  consideration  for  which  the  de- 
fendant became  an  indorser  of  the  note,  and  that  there  was 
error  in  the  refusal  of  the  court  to  admit  it. 

At  the  conclusion  of  the  evidence  the  court  l)elow  granted 
the  plaintiff's  third,  fourth  and  fifth  prayers,  instructing  the 
jury  that  there  was  no  evidence  to  show  that  the  note  was  pro- 
cured by  fraud,  or  a  failure  of  consideration,  or  that  the  in- 
dorsementi^  of  the  defendant  and  Edward  Pilert  were  joint 
and  several,  and  rejected  the  defendant's  prayers  asserting 
that  there  was  no  evidence  to  show  that  there  was  a  flemand 
upon  the  maker  for  the  payment  of  the  note,  and  no  evidence 
to  prove  that  the  note  was  presented  for  payment  and  notice 
of  dishonor  sent  to  the  defendant  within  a  reasonable  time. 

There  is  no  objection  urged  against  the  plaintiff's  first 
and  second  prayers  other  than  the  objection  covered  by  the 
d(»feudant's  objection  to  plaintiff's  fifth  prayer  and  the  rejec- 
tion of  his  own  prayers.  While  the  evidence  shows  that  the 
note  was  not  presented  for  jwiyment,  protested  and  notice  sent 
to  the  defendant,  imtil  Februarv*  (ith,  1020,  it  also  shows  that, 
after  the  re<'eivers  took  charge  of  the  property  of  the  Amie- 
site  Company,  the  defendant  and  the  officers  of  the  trust 
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company  were  engaged,  until  a  short  time  l>efore  the  note  wa,s 
protested,  in  efforts  to  reorganize  or  refinance  the  company 
with  the  view  of  paying  all  the  indebtedness  of  the  company, 
including  the  note  in  suit,  and  that  the  delay  in  having  the 
note  pixDd:ested,  frc,  was  due  to  the  desire  of  the  trust  company 
not  to  press  the  defendant  and  to  do  all  it  could  to  get  the 
Amiesite  Company  "going''  again.  Tender  these  circum- 
stances we  think  the  note  was  presented,  and  notice  of  dis- 
honor given  to  the  defendant,  within  a  reasonable  time 
(Anderson  v.  Gill,  79  Md.,  p.  319),  and  that  there  was  evi- 
dence from  which  the  jurv  could  have  found  that  the  defend- 
ant acquiesced  in,  and  w^aived  any  right  he  would  otherwise 
have  had  by  reason  of,  such  delay  (8  C.  P.,  pp.  000-701 ;  8 
7?.  r.  L.  1187,  sec.  409:  Long  v.  Crairford,  18  "NCd.  220; 
Linthlcum  v.  Biujhij,  131  ifd.  044),  and  that  the  defendant's 
prayers  were  therefore  properly  rejected. 

There  was  no  evidence  tending  to  show  that  the  note  was 
procured  by  fraud,  or  to  show  a  failure  of  consideration  for 
the  note,  and  the  plaintiff's  third  and  fourth  prayers  wore 
pi'OjK^rly  gi-antwl.  In  sup|M>rt  of  his  objection  to  plaintiff's 
fifth  prayer  the  defendant  relies  upon  section  87  of  article  13 
of  the  Code,  which  provides:  "Joint  payees  or  joint  in- 
dorsees w4io  indorse  are  deemed  to  indorse  jointly  and  sev- 
erally." Rut  the  defendant  and  Edward  Pilert  were  not 
'^joint  payees  or  joint  indorsees,"  and  there  was  no  evidence 
in  the  case  to  show  that  they  indorsed  jointly  and  severally. 
Tt  is  said  in  3  B.  C,  L.,  p.  1133,  sec.  348 :  ''  In  the  absence 
of  evidence  of  a  special  agreement,  the  law  implies  that  in- 
dorsers  have  agi'eed  to  be  liable  severally,  in  the  order  in 
which  their  names  appear  upon  the  paper.  *  *  *  It  is  a  gen- 
eral nile  followed  by  overw'helming  weight  of  authority  that 
the  relationP.hip  l>etween  ac>commodation  parties  to  a  note  is 
the  same  as  that  existing  between  the  parties  to  ordinary 
business  paper.  Their  liability,  inter  se,  in  the  absence  of  an 
express  agreement  to  the  contrary,  is  that  expressed  by  the 
pa  pen*  itself,  and  their  liability  is  successive,  and  not  joint." 
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Seo  also  other  provisions  of  section  87  of  article  13  of  the 
Code,  and  the  case  of  Bradley  v.  Louisville  Food  &  Prodtfcts 
Company,  130  Md.  885. 

Tn  addition  1o  the  prayers  offered  bv  the  defendant  the 
defendant  filed  a  motion  for  a  7ion  pros  under  section  2  of 
article  50  of  the  Code,  but  that  is  disposed  of  bv  what  we 
have  said  in  regard  to  his  objection  to  the  plaintiff's  fifth 
prayer. 

We  find  no  error  in  the  rnling  of  the  conii:  below  on  the 
prayers,  but,  because  of  the  eiTor  in  the  first  exception,  the 
jud«:ment  must  be  reversed  and  case  remande<]  for  a  new 
trial. 

Jiutgm^it  reversed,  irifh  coMs  and  new  trial 
auHirded. 
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DANIEL  A.  LEOXARD 

vs, 

UNION  TRUST  COMPANT. 

Equitable  Plea — Action  on  Note. 

The  defense,  iu  an  action  on  a  note,  of  either  conditional 
delivery,  or  of  failure  of  consideration,  is  available  at  law, 
and  can  therefore  not  be  made  the  ground  of  an  equitable 
plea. 

Decided  Jaunanj  I-Jth,  19^2. 

Appeal  from  the  Baltimore  City  Court  (Soper,  C.  J.). 

Action  by  the  Union  Trust  Company  of  Maryland  against 
Daniel  A.  TxK>nard.  From  a  judgment  for  plaintiff,  defend- 
ant appeals.     Reversed. 

The  cauj3e  was  argued,  together  with  the  next  preceding, 
before  Boyt>,  C.  J.,  Briscoe,  Thomas,  Pattisox,  TTrxer, 
S'nxKBuirxiE.  Ai>KfNs.  and  CHfutt,  J  J. 

Francis  It,  Cross  and  W.  Irvitie  Cross,  for  the  appellant. 

Walter  H.  Bitrk  and  Jam^H  Morfit  Mullen,  for  the  appellee. 

Thomas,  J.,  delivered  the  opinion  of  the  C4>urt. 
On  the  31 9t  of  I)e(*eml)er,  1017,  the  appellant  and  his  vriie 
executed  and  delivered  to  the  appellee  the  following  promis- 
sorv  note: 

"$2,500.00.  Baltimore,  December  31,  1917. 

"On  demand  after  date  we  jointly  and  severally 
]jromi8e  to  pay  to  the  order  of  ourselves  twenty-five 
hundred  dollars  at  Union  Trust  Co.  of  Baltimore, 
Md.     Value  received. 

'^Daniel  A.  Leonard. 
"Marie  Burke  Leonard." 
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Endorsements : 

"Daniel  A.  Leonard. 
"Marie  Burke  Leonard. 
"Daniel  A.  Leonard." 

The  note  not  having  been  paid,  the  appellee,  on  the  26th  of 
Februar\%  1919,  brought  suit  on  it  against  the  appellant  in 
the  Superior  Court  of  Baltimore  City,  and  to  the  declara- 
tion, containing  the  oommon  counts  in  assumpsit  and  a 
special  count  on  the  note,  the  defendant  filed  the  pleas  of 
*^nevor  indel>ted"  and  **ne^er  promised"  as  alleged,  and  a 
third  plea  for  defense  on  equitable  grounds.  The  plaintiff 
joined  is^ue  on  the  first  two  pleas  and  demurred  to  the  third, 
which  demurrer  was  sustained  bv  the  court.  The  defendant 
then  filed  an  amended  third  plea  as  follows: 

"The  defendant,  *  *  *  for  amended  third  plea  says : 
For  defense  on  equitable  grounds,  that  the  cause  of 
action  in  this  suit  is  a  promissory  note  filed  with  the 
declaration.  That  said  note  was  a  renewal  of  a  note 
of  like  amount  passed  between  the  parties  on  or  about 
August  29th,  1917,  when  the  defendant  was  loaned 
by  said  plaintiff  the  sum  of  twenty-five  hundred  dol- 
lars, and  that  at  the  time  of  said  loan  said  defend- 
ant, at  the  instance  of  said  plaintiff,  conveyed  by 
deed  to  William  0.  Pierson,  its  treasurer  and  agent, 
certain  real  property,  which  was  and  is  worth  many 
times  the  amount  of  said  loan ;  that  at  the  time  of  said 
loan  and  deed  it  was  agreed  between  said  plaintiff  and 
defendant,  and  said  agreement  was  part  of  the  consid- 
eration of  said  deed;  that  the  plaintiff,  through  said 
Pierson,  its  treasurer  and  agent,  on  default  of  pay- 
ment of  said  note,  should  sell  said  property  in  the 
most  advantageous  way  and  for  the  greatest  price 
obtainable  in  connection  with  other  property  adjoin- 
ing and  controlled  by  the  plaintiff  for  development 
purposes;  that  in  consideration  of  the  control  and 
authority  which  this  conveyance  would  give  the  said 
plaintiff,  they,  the  said  plaintiff,  would  not  enforce 
the  j)ayment  of  this  obligation  except  as  the  lots  con- 
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stituting  the  property  so  ooiive^'ed  should  be  sold  and 
disposed  of  in  the  due  course  of  sale  of  the  whole 
development,  and  that  the  first  proceeds  of  said  sale 
should  be  used  in  paying  off  said  note,  of  which  the 
cause  of  action  in  this  suit  is  a  renewal ;  and  that  the 
plaintiff,  through  said  Fierson,  its  treasurer  and  agent, 
has  never  endeavored  to  sell  said  property  and  retains 
the  same." 

The  court  sustained  a  demurrer  to  the  amended  third  plea, 
and  the  case  was  then  removed  to  the  Baltimore  City  Court 
for  ti'ial,  and  was  tried  on  the  issues  joined  on  the  first  and 
second  pleas. 

At  the  trial  the  defendant  testified  that  the  note  sued  on 
was  a  renewal  of  a  note  given  on  the  29th  of  August,  11)17, 
on  which  he  received  $2,500,  and  then  made  the  following 
offer  of  proof: 

"Defendant  offers  to  prove  that  the  transaction  that 
gave  rise  to  the  giving  of  the  note  sued  on,  and  of 
which  it  formed  a  part,  was  the  loan  by  the  plaintiff 
to  the  defendant  of  $2,500;  that  defendant  agreed  to 
deed  to  one  Wm.  O.  Pierson,  an  officer  of  the  plaintiff 
company,  ninety-eight  building  lots,  having  a  value 
of  many  times  the  amount  loaned,  the  said  lots  to  be 
held  as  a  security  for  the  payment  of  the  amount  so 
loaned.  The  deed  was  to  be  made  direct  to  Pierson, 
with  no  reference  whatever  to  the  real  transaction, 
and  was  so  made  and  given.  As  part  of  said  transac- 
tion, a  note  for  $2,500  was  at  the  same  time  given  by 
defendant,  but  it  was  distinctly  agreed  by  the  said 
plaintiff  and  said  defendant  that  the  said  plaintiff 
should  realize  on  said  lots  and  apply  the  proceeds  to 
the  payment  of  said  note  before  making  any  effort  to 
enforce  said  note;  that  this  was  all  on  August  29th, 
1917,  and  on  December  29th,  1917,  the  note  now  sued 
on  was  given  as  a  renewal  of  said  $2,500  note,  and  on 
the  same  conditions.  And  the  plaintiff  has  made  no 
effort  to  carry  out  the  said  agreement,  but  continues 
to  hold  said  lots  through  the  said  Pierson,  although 


Digitized 


by  Google 


206  LEONARD  vs,  UNION  TRUST  00. 

Opinion  of  the  Court. 

the  amount  of  said  note  has  been  offered  to  said  plain- 
tiff for  a  return  of  said  lots.*' 

The  plaintiff  objected  to  the  evidence  offered  and  the 
court  sustained  the  objection,  whereupon  the  defendant  re- 
served his  first  exception,  and  the  only  other  exception  in  the 
record  is  to  the  granting  of  the  two  prayers  of  the  plaintiff. 

There  was  no  error  in  the  ruling  on  the  demurrer  to  the 
amended  third  plea.  Whether  the  defense  set  up  by  the  plea 
was  one  of  conditional  delivery  or  failure  of  consideration, 
it  was  available  at  law,  and  could  not  therefore  be  made  the 
grounds  of  an  equitable  plea.  Bond  v.  Mwrray,  118  Md. 
450;  McGraJth  v.  Peterson,  127  Md.  412;  Jenkins  v.  First 
National  Bk\  of  Balto,,  184  Md.  85. 

No  objection  is  pointed  out  or  urged  against  the  plaintiff's 
prayers,  and  upon  the  evidence  admitted  there  was  no  error 
in  granting  them.  But  we  think  there  was  serious  error  in 
the  rejection  of  the  evidence  offered  by  the  defendant  and 
embraced  in  the  first  exception.  The  question  presented  bv 
this  exception  was  fully  considered  and  determined  bv  us  in 
No.  87  Appeals  of  this  Term  {ante,  p.  192),  a  case  between 
the  same  parties,  and  we  need  only  refer  to  the  opinion  and 
decision  in  that  case. 

Because  of  the  error  in  the  first  exception  the  judgment 
must  be  reversed  and  case  remanded  for  a  new  trial. 

Judgment  reversed,  with  costs,  and  new  trial 
awarded. 
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vs, 

THE  JAMES  &  HOLSTROM  PIANO  00.  bt  ai.. 

Malicious  Prosecution — Probable  Cause — Motive — Embezzle- 
ment by  Agent — Custom — Costs  on  Appeal — 
Printed  Argument, 

Plaintiff  must  prove,  not  only  that  the  prosecution  was  insti- 
gated by  defendant  and  that  it  terminated  in  an  acquittal,  dis- 
missal, or  abandonment,  but  also  that  there  was  no  probable 
cause  for  defendant's  action.  p.  209 

It  is  wholly  immaterial  whether  the  accused  was  actually 
guilty,  if  the  facts  known  to  defendant  were  such  as  to  lead 
"a  cautious  man"  to  that  conclusion.  p.  209 

Want  of  probable  cause  is  not  to  be  inferred  merely  because 
defendant  may  appear  to  have  been  actuated  by  malice  in  pro- 
moting the  prosecution,  although  from  the  want  of  probable 
cause  an  inference  of  malice  may  be  justified.  p.  209 

The  sufficiency  of  the  evidence  to  prove  want  of  probable 
cause  is  a  question  which  the  court  is  authorized  to  decide. 

p.  210 

A  retail  dealer,  to  whom  pianos  were  consigned  by  the  manu- 
factui^er  for  sale  on  account  of  the  latter,  the  proceeds  to  be 
collected  by  the  consignee  as  agent  and  immediately  remitted, 
having  failed  to  remit  or  account  for  the  proceeds  of  pianos 
sold,  and  having  made  reports  which  failed  correctly  to  show 
what  sales  had  been  made  and  monies  collected,  held  that  there 
was  probable  cause  for  the  action  of  the  manufacturer  in  caus- 
ing the  dealer's  prosecution  for  embezzlement.  pp.  211,  212 

Where  probable  cause  existed,  it  is  immaterial  that  defend- 
ant instigated  the  prosecution  of  plaintiff  as  a  means  of  enforc- 
ing payment  of  the  latter^s  indebtedness  to  the  former,  or  that 
he  offered  to  refrain  from  criminal  prosecution  if  plaintiff 
would  repay  the  money  misappropriated  by  him.  p.  21  o 
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There  being  probable  cause  for  a  prosecution  for  embezzle- 
ment, the  fact  that  the  grand  jury,  before  whom  the  defend- 
ant's complaint  was  made,  indicted  plaintiff  for  larceny  as  well 
as  for  embezzlement  imposes  no  liability  upon  defendant,  p.  213 

The  refusal  to  allow  a  witness  to  testify  as  to  the  contents 
of  a  letter  is  not  a  subject  for  review,  if  the  letter  itself  was  not 
relevant.  p.  213 

Evidence  as  to  a  custom,  which  is  in  conflict  with  the  terms 
of  the  contract  defining  the  rights  and  duties  of  the  parties,  is 
incompetent.  p.  214 

Under  Rule  40  of  the  Court  of  Appeals,  the  appellee  will,  on 
affirmance,  be  allowed  the  cost  of  his  printed  argument  only  to 
the  extent  to  which  it  does  not  exceed  the  purposes  of  a  brief, 
which  is  defined  by  Rule  39  as  "an  abstract  of  the  case  and  a 
full  and  explicit  statement  of  the  several  points  relied  on,  with 
the  authorities  sustaining  them,  accurately  cited,  and  distrib- 
uted under  their  proper  heads."  pp.  214,  215 

Decided  Jaimuri/  ISth,  1922, 

Apf>eal  from  the  Court  of  Common  Pleas  of  Baltimore 
City  (Bond,  J.). 

Action  by  Joseph  P.  Jordan  against  The  James  &  Hol- 
strom  Piano  Company  and  another.  From  a  judgment  for 
defendant,  plaintiff  appeals.     Affirmed. 

The  cause  was  argued  before  Boyd,  C.  J.,  Briscoe, 
Thomas,  Patfison,  Turner,  Adkins,  and  Offitt,  JJ. 

J,  Cookman  Boyd,  with  whom  was  Thomwi  E,  Ma<soji  on 
th(*  brief,  for  the  appellant. 

Allan  H.  Fisher  and  Samuel  /.  Fuller,  with  whom  were 
Henry  JL  Harkavy  and  Fisher  &  Fisher  on  the  brief,  for 
the  appellee. 
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Trxkr,  J.,  delivered  tli*:*  opinion  of  the  Court. 

On  this  appeal  from  a  judgment  for  the  defendants  in  an 
action  for  malicious  prosecution,  the  chief  inquiry  is  whether 
the  evidence  is  legally  sufficient  to  prove  that  the  prosecution 
was  without  probable  cause.  The  plaintiff  was  indicted  for 
the  embezzlement  of  $174^  being  part  of  the  proceeds  of  the 
sale  of  pianos  consigned  to  him  as  agent  of  the  James  and 
Holstrom  Piano  Company,  one  of  the  defendants,  and  for 
the  larceny  of  a  piano  so  consigned.  There  was  evidence 
tending  to  prove  that  the  defendant  just  named,  and  its  audi- 
tor. T»uis  Goldman,  who  is  a  co-defendant,  were  instru- 
mental in  procuring  the  indictments.  It  was  upon  the  testi- 
mony of  Groldman,  acting  on  belialf  of  the  piano  company, 
that  the  indictments  were  returned.  After  being  acquitted 
on  both  charges  the  plaintiff  brought  this  suit. 

The  principles  of  law  governing  the  case  will  first  Ik* 
stated,  and  they  will  then  be  applied  to  the  undisputed  facts 
shown  by  the  evidence  offered  on  Imhalf  of  the  plaintiff,  at 
the  close  of  which  a  verdict  was  directed  for  both  defend- 
ants on  the  ground  that  the  evidence  was  legally  insufficient 
to  prove  a  want  of  probable  cause  for  the  prosecution. 

Tt  is  a  well  established  rule  that,  in  order  to  recover  in  a 
suit  of  tliis  kind,  it  is  necessary  for  the  plaintiff  to  prove, 
not  only  that  the  prosecution  of  which  he  complains  was  in- 
stigated by  the  defendant  and  that  it  terminated  in  an  ac- 
quittal, dismissal  or  abandonment,  but  also  that  there  was 
no  probable  cause  for  the  defendant's  action.  Thesi^  are  all 
essential  elements  of  the  plaintiff's  case,  and  unless  he  prove? 
each  of  them,  he  is  not  entitled  to  have  the  case  submitte<l  to 
the  jury.  The  accepted  definition  of  probable  cause  is: 
*^Such  reasonable  ground  of  suspicion,  sup[)orted  by  circum- 
stances sufficiently  strong  in  themselves,  to  warrant  a  cautious 
man  in  be*lieving  the  party  accused  to  he  guilty."  Tt  has 
been  held  to  be  wholly  immaterial  whether  or  not  the  accused 
was  actually  guilty,  if  the  facts  known  to  the  defendant 
were  such  as  to  lead  **a  cautious  man"  to  tliat  ccmclusion. 
The  want  of  probable  cause  is  not  to  Ix?  inferred  merely  be- 
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cause  the  defendant  may  p.ppear  to  have  been  actuated  bv 
malice  in  promoting  the  prosecution,  although  from  the  want 
of  probable  cause  an  inference  of  malice  may  be  justified. 
Whether  the  evidence  is  legaUy  sufficient  to  prove  the  want 
of  probable  cause  is  a  question  which  the  court  is  authorized 
to  decide.  These  propositions  have  all  been  frequently  af- 
firmed. Chapman  v.  Xash,  121  Md.,  608;  M (/iiey weight  Co, 
V.  McCormich,  109  Md.  170;  Hooper  v.  Vernon,  74  Md. 
136;  Thelin  v.  Dorsey,  50  Md.  539;  Boyd  v.  Cross,  35  Md. 
197.  Cooper  v.  Utterhacli,  37  ^Fd.  318;  Stansbury  v.  Fogle, 
37  Md.  381 ;  Medcalfe  v.  Brooklyn  Life  Ins.  Co.,  45  Md.  205 ; 
Ifyde  V.  Gretich,  62  Md.  577 ;  Torsrh  v.  DeJl,  88  Md.,  459 ; 
Sa^ppington  v.  Fairfax,  135  Md.  186. 

The  evidence  offered  by  the  plaintiff  has  inclined  us  to  the 
view  that  he  probably  had  no  criminal  intent  in  the  trans- 
actions to  which  the  indictments  refer,  but  we  agree  with  the 
trial  court  that  his  conduct,  as  it  appeared  to  the  defendants, 
was  such  as  to  warrant  their  belief  to  the  contrary. 

The  relations  between  the  plaintiff,  who  i.^  a.  i-etail  dealer 
in  musical  instruments,  and  the  defendant  corporation, 
which  manufactures  pianos,  began  in  ^Farch,  1918.  At  that 
time  they  entered  into  an  agi*eement  for  the  consignment  of 
pianos  by  the  company  to  the  plaintiff  upon  terms  and  under 
conditions  imiformly  state<i  in  the  receipt  siguetl  for  each  of 
the  subsequent  deliveries.  It  was  thei'ein  stipulated  that  the 
consignee  might  sell  the  pianos,  "but  only  on  account  of  con- 
signor,'' and  whether  sold  for  cash  or  on  the  installment  plan, 
at  not  less  than  the  prices  specified,  the  proceeds  should  be 
collected  by  the  consignee  as  agent  of  the  consignor  and  re- 
mitted to  it  immediately,  and  the  consigne<*  should  there- 
upon become  entitled  to  be  paid  by  the  consignor,  as  com- 
pensation for  his  sen  ices  in  making  such  sales,  the  difference 
between  the  "consigned  value"  of  the  pianos  and  the  amount 
actually  received.  It  was  provided  that  the  title  to  the 
pianos  shoud  remain  in  the  consignor  and  they  should  l>e  sub- 
ject to  its  order  at  all  times  until  it  should  be  paid  the  full 
amount  of  the  consigned  value. 
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rpon  the  Imsis  of  the  agreement  of  which  we  have  outlined 
the  essential  features  a  niunher  of  pianos  were  auoeessively 
shipped  to  the  plaintiff  during  a  period  of  about  a  year  and 
a  half,  and  hie  accounting  for  the  proceeds  of  his  sales  was 
conducted  in  apparent  conformity  with  his  contractual  duty. 
But  in  October,  1019,  the  defendant,  Goldman,  auditor  of 
the  piano  company,  visited  the  plaintiff's  place  of  business 
in  Baltimore  and  discovered  that  he  had  failed  to  remit  $174, 
which  he  had  received  as  monthly  payments  on  pianos  sold  on 
tlie  installment  plan,  and  that  he  had  retained  $655  paid  him 
for  pianos  sold  on  cash  terms,  but  for  which  he  had  not  yet 
obtained  full  settlement.  Most  of  the  installment  sums,  as  to 
\\  liieh  the  plaintiff  was  thus  found  to  be  delinquent,  had  been 
received  by  him  during  periods  covered  by  repoii»  which  pur- 
ported to  include  all  collections  made  by  him  between  the 
dates  they  designated.  A  stock  report,  made  by  the  plaintiff 
under  date  of  October  7th,  1919,  represented  as  being  in 
stock  several  pianos  which  had  in  fact  been  sold  and  for  the 
partial  paymients  on  which  he  had  not  accounted.  It  was 
about  October  23rd  that  Gt>ldman  made  his  visit  to  the 
plaintiff's  store  and  discovered  the  facts  we  have  noted. 
There  was  a  promise  by  the  plaintiff  to  pay  within  a  week 
the  amount  of  the  deficiency  on  the  installment  sales,  but  he 
claimed  that  he  was  not  accountable  to  the  company  for  the 
sums  paid  him  on  casli  sale?  until  he  had  received  the  whole 
of  the  purchase  price.  This  claim  was  directly  in  conflict 
T^nth  the  plain  terms  of  the  contract  imder  which  the  pianos 
had  been  consigned.  Xo  payment  having  been  made  by  the 
plaintiff  of  any  part  of  the  collections  as  to  which  he  was 
found  to  be  in  default,  the  defendants,  towards  the  end  of 
Xovember,  1919,  initiated  the  prosecution  which  has  occa- 
sioned the  pending  suit. 

There  can  be  no  doubt  that  in  selling  the  consigned  pianos 
and  in  collecting  the  proceeds  of  the  sales  the  plaintiff  acted 
solely  and  strictly  in  the  capacity  of  the  consignor's  agent. 
This  is  made  perfectly  clear  by  the  terms  of  the  agreement 
under  which  the  instruments  were  received  and  sold.     It  is 
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eertain  also  that  the  plaintiff  collected  considerable  sums  of 
money  for  the  piano  company  which  he  failed  to  report  and 
pay,  and  which  he  has  retained  in  spite  of  its  repeated  de- 
mands. There  is  no  claim  that  the  amonnt  as  to  which  he 
is  thus  in  default  is  offset  by  compensation  due  him  from 
the  company  for  his  services  in  making  the  sales  and  collec- 
tions under  the  contract.  Even  if  there  were  such  a  claim, 
it  could  not  impair  the  company's  ownership  of  the  proceeds 
of  the  sales,  and  its  right  to  receive  the  money  before  any 
compensation  to  the  plaintiff  should  be  payable.  The  pro- 
visions of  the  agreement  on  this  point  are  explicit.  There 
is  no  evidence  from  which  it  could  be  foimd,  as  in  Moneys 
weight  Co.  v.  McCormich,  supra,  that  the  company  regarded 
or  treated  the  plaintiff's  liability  in  respect  to  the  retained 
funds  as  an  ordinary  debt.  The  fact  that  they  had  been 
collected  was  not  reported  to  the  piano  company,  although 
the  prompt  disclosure  of  all  the  collections  was  a  positive 
contractual  duty.  This  omission  to  report  would  naturally 
appear  to  the  defendants  to  be  an  intentional  concealment. 
As  thus  regarded,  the  plaintiff's  delinquency  had  the  aspect 
of  being  fraudulent.  Tt,  therefore,  presented  every  indica- 
tion of  embezzlement,  which  consists  in  the  fraudulent  ap- 
propriation or  conversion  of  the  personal  property  of  another 
by  one  to  whom  it  has  been  entrusted  or  who  has  otherwise 
received  it  rightfully.  Bcmgh  v.  Moore,  122  Md.  153 ;  Hoch- 
heinier,  Crim.  Law  (2nd  Ed.),  sec.  313,  p.  345;  20  C.  T. 
407;  Code,  art.  27,  sec.  112. 

The  circumstances,  as  they  appeared  to  the  defendants, 
were  sufficient  to  warrant  a  genuine  belief  in  the  plaintiff's 
guilt.  There  was  nothing  in  his  conduct  or  communications 
subsequent  to  the  defendants'  discovery  of  the  shortage  in 
his  accounts  to  detract  from  the  reasonableness  of  their  con- 
viction that  he  had  appropriated  the  money  with  a  fraudulent 
intent.  It  is  with  sole  reference  to  the  facts  known  to  the 
defendants  at  the  time  they  originated  the  prosecution  that 
the  question  as  to  whether  they  had  probable  cause  for  their 
action  must  be  determined.     The  explanations  of  the  plain- 
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tiff,  when  testifying  in  this  ease,  support  the  theory  of  his 
innocence,  but  his  guilt  was  strongly  suggested  by  the  infor- 
mation upon  which  the  defendants  acted.  From  the  uncon- 
tradicted evidence  in  the  case  there  could  be  no  rational 
inference  that  the  prosecution  was  set  in  motion  by  the  de- 
fendants without  probable  cause. 

It  was  argued  that  the  processes  of  the  criminal  law  were 
threatened  and  employed  by  the  defendants  for  the  purpose 
of  enforcing  the  payment  of  their  claim.  But,  as  this  Court 
said  in  Moneyweight  Co.  v.  McCormich,  supra,  *'a  party  has 
the  right  to  recover  as  a  debt  money  obtained  from  him  by 
fraud  or  embezzlement,"  and  approval  was  there  given  to 
the  view  expressed  in  liankin  v.  Crane,  104  !Mich.  6,  that 
where  probable  cause  exists,  the  motive  of  the  prosecutor  is 
immaterial,  and  the  want  of  probable  cause  could  not  be 
inferred  from  the  fact  that  the  defendant  offered  to  refrain 
from  criminal  prosecution  if  the  plaintiff  would  repay  the 
money  he  had  misappropriated. 

As  the  prosecution  to  which  this  suit  relates  was  through 
the  action  of  the  grand  jury,  before  whom  the  defendants' 
complaint  was  made,  the  fact  that  the  resulting  indictments 
included  a  charge  of  larceny  with  that  of  embezzlement  can- 
not be  held  to  affect  the  question  of  probable  cause  as  here 
presented.  It  was  a  single  prosecution,  so  far  as  the  defend- 
ants were  concerned,  and  there  is  nothing  in  the  record  to 
Hugcest  that  they  had  any  part  in  making  the  technical  dis- 
tinction between  the  closely  related  crimes  of  embezzlement 
and  larceny,  which  are  charged  in  the  two  indictments. 

There  are  eleven  exceptions  relating  to  the  admissibility 
of  evidence.  The  first  of  these  has  been  abandoned.  The 
second  was  taken  to  the  refusal  of  the  trial  court  to  allow  a 
witn(»ss  to  testify  as  to  the  contents  of  a  letter  from  the 
plaintiff's  son  to  the  purchaser  of  one  of  the  pianos.  It  does 
not  appear  that  the  letter  was  relevant,  and  hence  the  ques- 
tion as  to  the  sufficiency  of  the  reason  for  its  non-production 
need  not  be  considered. 
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The  third,  foiiith,  fifth,  and  sixth  exceptions  refer  to  a 
written  statement  prepared  by  the  piano  company,  showing 
the  unpaid  amounts  of  the  consigned  values  of  pianos  deliv- 
ered to  the  plaintiff,  to  which  statement  was  added  a  list  of 
expenses  which  the  company  had  incurred.  The  statement 
was  admitted,  with  the  exception  of  the  expense  items,  and 
the  exclusion  of  those  items  could  not  have  caused  the  plain- 
tiff any  prejudice. 

The  seventh  exception  was  reserved  because  the  court 
would  not  allow  an  inquiry  to  be  made  as  to  the  collections 
on  account  of  the  pianos  after  the  criminal  proceeding  was 
instituted.    This  was  clearly  immaterial. 

By  the  eighth  exception  the  plaintiff  objected  to  the  re- 
fusal to  permit  his  daughter,  who  served  as  his  bookkeeper, 
to  be  asked  whether  it  was  according  to  custom  in  a  business 
of  that  kind  to  delay  remittance  of  a  partial  payment  of 
twenty-five  dollars  on  the  first  installment  of  fifty  dollars  of 
the  purchase  price  of  a  piano  until  the  balance  of  the  install- 
ment was  received.  Testimony  to  that  effect  would  have 
been  incompetent,  because  in  conflict  with  the  terms  of  the 
contract  by  which  the  rights  and  duties  of  the  parties  were 
defined.  Mercantile  Trust  Co.  v.  Rod^,  137  ^Id.  362 ;  Jar- 
rett  V.  Staum,  138  Md.  217. 

The  ninth,  tenth,  and  eleventh  exceptions  relate  to  occur- 
rences, after  the  prosecution  had  terminated,  which  had  no 
relevancy  to  the  issues  to  be  determined. 

In  affirming  the  judgment,  we  find  it  necessary  to  refer 
specially  to  the  subject  of  the  costs.  The  appellees  filed  an 
admirable  printed  argument  covering  seventy-four  pages. 
It  was  filed  as  a  brief,  and  if  it  could,  as  a  whole,  be  cor- 
rectly 80  described,  under  our  rules,  the  cost  of  printing  it 
would  be  chargeable  to  the  appellant  as  the  result  of  the 
affirmance  (Rule  38).  A  brief,  as  defined  by  Rule  39,  is 
"an  abstract  of  the  case  and  a  full  and  explicit  statement  of 
the  several  points  relied  on,  with  the  authorities  sustaining 
them,  accurately  cited,  and  distributed  under  their  proper 
heads."    By  Rule  40  it  is  provided  that :   "Either  party  may 
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file  written  or  printed  arguments  in  any  cause  pending  in 
the  Coui-t  of  Appeals,  but  the  cost  of  such  arguments  shall 
not  be  taxed  as  part  of  the  cost  of  the  cause  excepting  as 
provided  for  in  Rule  38.*'  The  exception  for  which  Rule  88 
provides  is  that  upon  failure  of  either  party  to  furnish  copies 
of  his  brief  to  opposing  counsel  not  less  than  three  days 
before  the  case  is  called,  the  one  not  in  default  "may  pro- 
ceed with  the  oral  argument  and  file  within  six  days  there- 
after a  printed  argument  in  reply  to  the  brief  of  the  other 
side — the  cost  of  printing  the  same  to  be  taxed  against  and 
recovered  from  the  party  in  default."  The  printed  argu- 
ment filed  by  the  appellees  is  not  within  that  exception. 
Only  to  the  extent  to  which  it  does  not  exceed  the  purposes 
of  a  brief  as  defined  by  Rule  39  can  the  expense  of  having 
it  printed  be  taxed  among  the  costs  of  the  appeal.  An  ^'ab- 
stract"  of  the  present  case  and  a  ^'full  and  explicit  state- 
ment of  the  several  points  relied  on,  vnth  the  authorities 
sustaining  them,"  could,  we  think,  have  been  presented  in  a 
brief  of  not  more  than  twenty-five  pages,  and  the  clerk  will 
be  directed  to  tax  the  cost  of  the  appellee's  brief  on  the  basis 
of  that  estimate. 

Judgment  affirm-ed,  with  costs. 
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WAYNE  OIL  TANK  AND  PrMP  COMPANY 

vs. 
JACOB  M.  ;\rn>DLEKAT^FF. 

Conditional  Vendee — Authority  to  Resell. 

A  letter  from  the  conditional  vendor  of  certain  articles  to  the 
vendee,  instructing  him  to  sell  them  at  a  named  price,  and  to 
remit  the  amount  still  due  the  former  thereon,  on  the  strength 
of  which  letter  another  purchased  the  articles  from  the  vendee, 
paying  him  such  price,  held  to  justify  a  finding  that  such  vendee 
was  constituted  the  vendor's  agent  to  resell  the  articles. 

Decided  January  ISth,  1922. 

Appeal  from  the  Circuit  Court  for  Wa^^hingtou  County 
(Waoamax,  J.). 

Action  by  the  Wayne  Oil  Tank  and  Pump  Company 
against  J.  M.  ^fiddlekauff.  From  a  jud^ermeut  for  defendant, 
plaintiff  ap|)eals.     Affirmed. 

The  cause  was  submitted  on  briefs  to  Boyd,  C.  J.,  Buis- 
<'OE,  TiTo^rAs,  Patttsox,  Frxer,  SrofKBRTi^TJE,  At>ktxs,  and 
Ot-FI  TT,  TJ. 

Edimrd  OsiraJd,  Jr.,  and  Boheri  //.  McCaidey,  for  the 
appellant. 

O.  v.  Middlel-aiiff  and  John  J,  Allen,  for  tho  appellee. 

SrocKBRiTKii:,  J.,  delivered  the  opinion  of  the  Court. 

This  ease  arises  out  of  a  conditional  sah*  under  the  follow- 
ing circumstances: 

The  appellant  instituted  in  the  Circuit  Couii:  for  Wash- 
ington County  an  action  of  replevin  against  J.  ^I.  Middle- 
kauff  for  the  recovery  of  a  side  walk  pump  and  a  2S0  gallon 
oil  tank.  A])pollant,  in  Jnne,  1010,  had  sold  the  goods  sought 
to  \ye  recovered  to  G.  B.  ^rilloi*  of  Fairplay,  ^Fd.,  in  accord- 
ance with  the  terms  of  a  ^\^•itten  contract  dat(*d  Tune  12. 
1010.     The  condition  of  the  contract  wa^: 
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"The  equipment  covered  by  this  contract  will  be 
used  in  the  business  of  the  A'endee  at  the  address  first 
above  given  and  none  of  same  shall  be  removed  there- 
from without  the  vendor's  previous  written  consent. 
In  case  of  deferred  payments  the  vendee  agrees  that 
title  to  said  property  shall  remain  in  vendor  imtil  it  is 
paid  for  in  full,  which  shall  include  the  payment  of 
any  note  given  and  the  payment  of  any  judgment 
secured  for  same. 

"The  signing  and  delivering  of  any  note  shall  not 
be  deemed  nor  considered  a  payment  or  waiver  of  any 
term,  provision  or  condition  of  this  contract." 

lu  January  Mr.  Miller  wrote  to  the  appellant  the  follow- 
ing letter : 

"Fairplay,  Md. 
"Wayne  Oil  Tank  &  Pump  Co. 
"Dear  Sirs: 
"As  I  have  failed  in  business  will  be  obliged  to  write 
you  in  reference  to  pump. 

"I  have  sale  for  it  at  $200.00,  so  kindly  advise  me 
what  to  do.  If  I  must  sell  it  and  forward  balance 
due  you,  or  what  1  must  do,  as  I  don't  want  to  get  in 
any  trouble  about  it;  that  would  be  the  best  way  for 
you  to  get  your  money.  I  have  a  ready  sale  for  it 
right  here  in  this  community,  so  kindly  advise  me  as 
soon  as  possible  so  if  you  are  satisfied  I  can  make 
the  sale  before  it  is  too  late. 

"Very  respectfully  yours, 

"G.  B.  Miller." 

To  which  the  appellant  replied  as  follow^s: 

"Fort  Wayne,  Indiana,  January  24th,  1920. 
"Mr.  G.  B.  Miller, 
"Fairplay,  Md. 
^T)ear  Sir: 

"It  seems  that  the  people  living  in  Fairplay  desire 
to  use  fair  play  in  all  their  transactions,  and  we  are 
glad  to  know  that  you  are  desirous  of  finding  out 
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just  what  your  balance  is  on  your  account,  stating 
that  you  will  settle  in  full  upon  receipt  of  this  infor- 
mation. 

"If  you  have  received  an  offer  of  $200.00  for  your 
equipment  accept  it  at  once,  as  by  so  doing,  you  mil 
be  ahead  about  $18.40,  as  you  have  already  paid  $20.00 
on  the  balance  due  us,  which  was  $201.60.  We  would 
appreciate  your  sending  your  remittance  to  us  at  once 
for  the  amount  of  $181.60  less  5  per  cent,  discount 
for  cash,  enabling  us  to  give  a  clear  bill  of  sale,  which 
will  enable  you  to  transfer  the  equipment  to  the  new 
owners  at  once. 

"Yours  very  truly, 
"F.  E.  Mills,  Collection  Manager, 

"PR  :VF"  By 

By  the  agreed  statement  of  facts  tiled  in  the  case  it  ap- 
pears that  ilr.  Middlekauff  had  knowledge  that  the  property 
in  question  had  been  sold  under  a  conditional  sales  contract, 
and  on  that  account  he  refused  to  conclude  any  agreement 
with  Mr.  ifiller  for  the  purchase  of  the  proi)erty  until  such 
time  as  Miller  should  satisfy  him,  iliddlekauff,  of  his  right 
to  make  the  sale. 

At  the  conclusion  of  the  evidence  the  plaintiff  iiHpiested 
an  instruction  from  the  court  sustaining  its  right  of  action. 
This  prayer  was  rejecteil,  as  was  also  a  prayer  offered  on 
In^half  of  the  defendant,  Middlekanff,  so  that  the  case  was 
heard  by  the  court  sitting  as  a  jnrv  without  any  instructions 
upon  the  law  of  the  case  to  itself.  It  is  from  tlie  action  of 
the  court  in  rejecting  plaintiff's  prayer  that  this  appeal  was 
taken. 

This  is  a  case  in  which  tlie  I'niform  (Conditional  Sales 
Act  has  no  application,  for  the  reason  that  it  doe;i  not  fall 
within  the  terms  of  that  act,  and  this  act  was  only  promul- 
gated by  the  Commissioners  on  rniforniitv  of  T^egislation  in 
the  year  1919.  The  case  therefore  falls  under  the  xVct  of 
1916,  chapter  '>5ri,  section  5.*5-B,  so  far  as  it  falls  under  any 
legislative  act  whatever. 
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The  Act  of  1916  does  not,  however,  actnallv  cover  a  case 

7  7  *. 

such  as  that  here  presente<^^l,  for  the  two-fold  reasons,  that 
here  there  was  not  only  a  constructive  notice  of  the  character 
of  the  sale  as  hetween  the  original  vendor  and  vendee,  but 
actual  knowledge  as  well. 

The  determination  of  the  case  resteil  merely  therefore 
upon  the  conclusion  to  be  based  upon  the  ai)i)ellant's  letter 
of  January  24,  1920,  whether  the  appellant  company  had 
constituted  Miller  their  sales  agent,  so  far  as  this  particular 
pump  and  tank  were  concerned.  This  letter,  it  is  claimed, 
was  one  of  friendly  advice  merely,  and  not  in  any  sense  the 
constitution  of  an  agency. 

In  a  case  like  the  present,  a  (iuesti(m  of  such  a  character 
is  one  to  be  left  for  the  dc*termination  of  the  jury  or,  as  this 
case  was  tried  without  the  intenention  of  a  jury,  to  the  court 
sitting  as  a  jury,  and  therefore  is  not  such  a  leijal  ruling  that 
thei'e  was  any  eri'or  in  the  I'ejection  of  tlie  prayer  submitted 
by  the  plaintiff,  the  pump  company. 

The  appellant  has  sought  to  bring  this  cast*  within  the 
doctrine  laid  down  in  Robhuso?}  v.  IfeU,  12.S  Md.  045;  but 
the  difference  between  the  two  cases  is  manifest  upon  even 
the  most  casual  comparison  of  the  facts  out  of  which  they 
arose.  This  case  is  clearly  one  where  one  or  two  innocent 
people  must  suffer,  and  therefore  falls  directly  under  the 
doctrine  that  in  such  a  case  that  party  must  suffer  whose  acts 
or  failure  to  act  have  been  the  direct  occasion  of  the  loss, 
and  therefore  brings  us  back  to  the  position  that  the  case  was 
one  of  a  question  of  fact  to  he  determined  by  a  jurv  or  the 
court  sitting  as  a  jurv. 

No  eri'or  is  perceived  in  the  ruling  of  the  Circuit  Coui-t 
for  Washington  Coimty,  and  the  judgment  appt^ahnl  from 
will  therefore  be  affirmed. 

Jndrjmeni  affirmed,  irith  costs- 
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GEORGE  F.  MAIN. 

Insurance — False  Statement — Insertion  by  Agent. 

Where  the  insurer's  agent,  without  asking  about  incum- 
brances on  the  property,  inserted  in  the  policy  a  false  state- 
ment in  tliis  regard,  the  insured,  by  accepting  the  policy, 
adopted  such  statement,  and  cannot  claim  that  the  insurer  was 
estopped,  by  the  action  of  its  agent,  to  assert  the  falsity  of  such 
statement,  both  the  insurer  and  its  agent  being  ignorant  thereof 
until  after  the  loss. 

Decided  J  an  nan/  1 4th,  10^^. 

Appeal  from  tlie  Circuit  Court  for  Washington  County 
(Waoamatc,  J.). 

Attaclunent  proceeding  by  George  F.  Main  against  the 
Eagle,  Star  and  British  Dominions  Tn^yiirance  Company, 
Ltd.,  as  garnishee  of  Charles  E.  Wilson.  From  a  judgment 
for  plaintiff,  defendant  garnisliec  appeals.     Reversed. 

The  cause  was  submitted  on  l>riefs  to  Bo  yd,  C.  J.,  Bt?is- 
coE,  Thomas,  Pattisox,  Frxiik,  SrocKBRTixiK,  Aokins,  and 
Oft  rrr,  J  J. 

Boheri  If.  McCciuleij.  for  the  api>ellaut. 

Knowledge  cm  the  ]>ait  of  the  insured  of  the  terms  and 
conditions  of  the  policy  is  inferred  from  his  acceptance 
tliereof.  Beck  v.  Ilibernm  hus.  Co.,  44  ^[d.  1)5,  10(; ;  BaJto. 
Fire  Im.  Co.  v.  Loriey,  20  ^Id.  20 ;  M.  cf  M.  Ins.  Co.  Case 


Digitized 


by  Google 


INSrRAKCE  00.  rs,  .MAIX.  221 

Argument  of  Counsel. 

1  Minn. ),  KM)  X.  W.  4X5,  I  L,  K.  A.  2:]1  ;  ^ipidiaite  Ins.  Co, 
V.  Bohn,  05  Fell.  105,  27  L.  R.  A.  (514;  Miller  v.  Ilonie  Ins, 
Co,.  127  Md.  147;  Glohe  Ins,  Co.  v.  Diijfy,  7G  Md.  293,  301 ; 
Forward  v.  Prudential  Ins,  Co.,  117  Md.  254;  New  York 
TAfe  Ins,  Co.  v.  Fletclu>r,  117  U.  kS.  :>11>. 

Tlie  insui-er  is  not  estopped  from  setting  up  the  incuni- 
brancv  as  a  defeu.se  by  the  fact  that  its  airent  made  no  in- 
(juirv  as  to  incumhrHnees.  Beck  v.  lllhernm  Ins,  Co,,  44 
Md.  95;  Crilelmr  v,  CUizens  Ins.  Co.,  lOS  111.  309;  Wilcox 
V.  Continental  hu.  Co.  (Wis.),  55  X.  W.  188;  Wm-engo  v. 
Anier.  Fire  Ins,  Co.  (:\rich.),  57  X.  W.  833;  McFarland  v. 
m,  Paul  Fire  Im,  Co,  (IMinn.),  49  X.  \V.  253;  Aetna  Insur. 
Cn.  V.  Holemnh,  34  S.  W.  919. 

Au4fu,s(iive  S.  Mason  and  E.  R.  lUndeile,  for  the  appelh*e. 

The  insurer  is,  under  the  circumstane(*s,  to  Ik?  cliargeil 
with  knowledge  of  the  incumbrance  at  the  time  of  the  issu- 
ance of  the  policy,  and  is  consequently  estopped  from  assert- 
ing the  incumbrance  as  a  defense.  Planters  MnUial  Ins.  Co. 
V.  Offord,  38  Md.  382;  Goebel  v.  (fermnn  Assur.  Co.  127 
Md.  419:  Harford  Fire  Inn,  Co.,  v.  Keaiim],  80  Md.  130; 
Dulany  v.  Fid,  &  Cos.  Co.,  106  Md.  34;  Mallette  v.  British 
As.^uo'.  Co..  91  ild.  4;84;  British  cf  Forei/jn  Manne  Ins,  Co. 
V.  f'Hmmin(js,  113  ifd.  350;  Arthur  v.  P(destine  Ins.  Co.,  5(5 
Pac.  02;  Xeher  v.  Western  A.%s'nrftnce  Co.,  82  Pac.  100: 
Kf^^hlnnd  v.  Harford  Fire  Tns.  Co.,  49  Pac.  800;  Hmnble  v. 
Gpnnan  Al.  Ins.  Co.,  116  Pac.  472;  Warner  v.  Narr.  Mutual 
Fire  Ins,  Co,,  90  Atl.  706;  Doliver  v.  St.  Joseph  Fire  Ins. 
Co..  128  MavSs.  315 ;  Dwelling  House  In.^.  Co.  v.  Hoffman,  18 
Atl.  397;  Continental  Ins,  Co,  v.  Mnnn,  22  X.  E.  78;  Hmi- 
arov  Fire  Ins.  Co.  v.  Bolin,  07  X.  W.  774:  Morof.torJc  v. 
Rodefer,  24  S.  E.  393;  Niagara  Fire  Ins,  Co,  v.  Lan4>,  172 
S.  W.  1090,  185  S.  W.  1136:  O'Brien  v.  Ohio  Ins.  Co.,  17 
N\  W.  720:  Biishnell  v.  Farmers  Mat.  Ins.  Co.,  85  S.  W. 
103 :  Van  Kirk  v.  Citizens  In^,  Co.,  48  X.  W.  798. 
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Ai»KiN8,  J.,  (lolivere<l  the  opinion  of  the  Court. 
This  suit  is  an  attachment  on  a  judgment  held  by  appellee, 
George  F.  Main,  against  Charles  E.  Wilson,  in  which  appel- 
lant, the  Eagle,  Star  &  British  Dominions  Insurance  Com- 
pany, Ltd.,  was  returned  as  garnishee.  Wilson  is  the  l>eiic»- 
ficiary  named  in  an  insurance  policy,  issued  by  appellant,  in- 
suring his  automobile  against  fire  and  certain  other  injuries, 
and  the  alleged  indeUedn-^ss  of  appellant  to  Wilson  grew  out 
of  the  loss  of  said  automobile  by  fire. 

The  plea  filed  by  the  garnishee  in  its  own  behalf  was  "that 
at  the  time  of  laying  the  said  attachment  in  its  hands,  it  had 
not,  nor  at  any  time  since  has  it  had,  nor  has  it  now.  any  of 
the  property,  goods,  chattels  or  credits  of  the  said  defendant 
in  its  hands,  except  the  sum  of  $7.0.5  which  is  fully  paid  into 
court.''  The  indebtedness  admitted  is  for  a  premium  paid 
by  Wilson.  This  appeal  is  from  a  judgment  in  favor  of  the 
plaintiff  against  the  garnishee. 

In   the  policy,  under  the  head  of  **Warrauties,"   is  this 
clause :    "The  following  are  statements  of  facts  known  to  and 
warranted  by  the  assured  to  be  true,  and  the  policy  is  issu(H^l 
by  the  com.pany  relying  upon  the  truth  thereof."     Then  fol- 
low five  groups  of  facts,  the  third  of  which  is  as  follows : 
"3.     The  facts  with  respect  to  the  purchase  of  the 
automobile  described  are  as  follows :   Purchased  by  the 
assured,  Mo.  10,  year,  1010;  now  or  secondhand,  sec- 
ondhand; actual  cost  to  assured,  including  equipment. 
$1,000.00.     The   automobile   described   is   fully   paid 
for  by  the  assured  and  is  not  mortgaged  or  otherwise 
cncnnibered,  except  as  follows:  Yes." 

;\mong  the  conditions  are  the  following: 

"2.  It  is  a  condition  of  this  policy  that  it  shall  be 
null  and  void: 

"c.  If  the  interest  of  the  assured  in  the  property 
ite  other  than  unconditional  and  sole  ownership,  or  if 
the  subject  of  this  insurance  be  or  become  encum- 
l>ered  by  any  lien  or  mortgage  except  as  stated  in 
warranty  Xo.  3  or  otherwise  endorsed  thereon.'' 
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"Misrepresentation  and  Fraud — This  entire  policy 
shall  be  void  if  the  assured  or  his  agent  has  concealed 
or  misrepresented,  in  writing  or  otherwise,  any  ma- 
terial fact  or  circumstance  concerning  this  insurance 
or  the  subject  thereof,  or  if  the  assured  or  his  agent 
shall  make  any  attempt  to  defraud  this  company  either 
before  or  after  the  loss." 

The  amount  of  the  policy  is  $900. 

There  is  no  coutroversy  about  the  fact  that  at  the  time 
the  policy  was  applied  for  and  issued  there  was  a  chattel 
mortgage  on  the  automobile  for  $600,  being  for  the  balance 
of  purchase  money,  of  the  existence  of  which  the  assured 
was  aware.  Nor  is  it  contended  that  the  company  or  its 
agent,  Mr.  Lefevre,  knew  of  this  mortgage. 

It  appears  from  the  undisputed  evidence  that  the  agent 
wrote  the  word  **yes"  in  warranty  No.  3.  There  is  a  con- 
flict of  testimony  as  to  whether  this  was  done  on  informa- 
tion received  from  the  assured,  the  agent  testifying  that 
Wilson  never  disclosed  to  him  the  fact  that  there  was  a 
mortgage  on  the  automobile,  but  told  him  it  was  fully  paid 
for;  and  Wilson  testifying  that  he  made  no  such  statement, 
and  that  he  did  not  disclose  the  fact  of  the  encumbrance 
because  the  agent  did  not  ask  him  about  it. 

The  policy  was  delivered  to  the  assured  a  day  or  two  after 
its  date,  September  2nd,  11)20,  and  the  automobile  was  de- 
stroyed by  fire  on  January  17th,  1921. 

There  are  five  bills  of  exception,  of  which  four  are  to 
rulings  of  the  trial  court  on  the  evidence  and  one  to  the 
ruling  on  the  prayers.  It  will  be  necessary  to  consider  only 
the  last. 

The  sole  question  to  be  determined  is,  did  the  company 
waive  the  warranty  and  condition  within  the  policy  that 
the  property  issued  was  unencumbered,  assuming  the  truth 
of  the  testimony  offered  by  appellee  that  the  agent  of  appel- 
lant failed  to  inquire  about  the  condition  of  the  automobile 
in  reference  to  encumbrances,  but  conceding  that  neither 
appellant  nor  its  agent  had  any  knowledge  of  the  mortgage. 
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and  is  it  estopped  to  rely  on  the  undisclosed  mortgage  as  a 
defence  to  the  action  ? 

We  think  this  question  is  answered  in  the  n^ative  by  the 
ease  of  Globe  Ins.  Co.  v.  Duffy,  76  !Md.  293,  citing  with  ap- 
proval New  York  Life  Ins.  Co.  v.  Fletcher,  117  TJ.  S.  519, 
and  followed  by  Forwood  v.  The  Prudeniial  Insurance  Co., 
117  Md.  254. 

In  the  Duffy  case,  suirra,  it  was  contended  by  the  plaintiff 
that  true  answers  were  given  by  the  assured  to  the  questions 
in  the  application,  but  that  the  medical  examiner,  the  agent 
of  the  company,  had  written  the  answers,  not  as  given  by  the 
assured,  but  falsely.  Judge  McSherby^  who  wi-ote  the  opin- 
ion, said:  *^If  the  medical  examiner  was  the  agent  ctf  the 
company,  it  surely  requires  no  argument  to  show  that  it  was 
not  within  the  scope  of  his  authority  to  mislead  and  deliber- 
ately impose  upon  his  principal.  His  agency,  from  the  very 
nature  of  the  case,  was  confined  to  eliciting  the  truth,  and 
(lid  not  extend  to  substituting  falsehood  therefor.  He  was 
not  an  agent  to  procure  false  answers,  but  true  ones.  It 
cannot  be  supposed  that  the  company  clothed  him  with 
authority  to  perpetrate  a  fraud  upon  itself.  Notwithstand- 
ing this  is  so,  there  are  many  cases  in  which,  to  prevent 
fraud  and  gross  injustice,  an  insurance  company  is  estopped 
on  grounds  of  the  highest  public  policy  to  object  that  the 
statements  made  by  its  agents  beyond  the  scope  of  their 
authority  are  false.  But  there  must  be  no  complicity  on  the 
part  of  the  assured ;  because,  if  false  answers  be  written  in 
the  application  by  the  agent  with  the  knowledge  of  the 
assured,  the  latter  becomes  an  accomplice  and  both  perpe- 
trate a  fraud  upon  the  company.  In  such  a  case  it  is  obvious 
that  a  recovery  could  not  be  permitted  upon  a  policy  thus 
procured.  And  so,  where  false  answers  have  been  written 
by  the  agent  without  the  knowledge  of  the  assured,  but  the 
latter  has  the  means  at  hand  to  discover  the  falsehood  and 
negligently  omits  to  use  them,  he  will  be  regarded  as  an 
instrument  in  the  perpetration  of  the  fraud,  and  no  recovery 
could  be  had  upon  the  policy." 
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And  in  the  Fletcher  case,  supra,  Mr.  Justicb  Field, 
speaking  for  the  Supreme  Court,  said :  "Assuming  that  the 
answers  of  the  assured  were  falsified,  as  alleged,  the  fact 
would  be  at  once  disclosed  by  the  copy  of  the  aj^lication, 
annexed  to  the  policy,  to  which  his  attention  was  called.  He 
would  have  discovered  by  inspection  that  a  fraud  had  been 
perpetrated  not  only  upon  himself,  but  upon  the  company, 
and  it  would  have  been  his  duty  to  make  the  fact  known  to 
the  company.  He  could  not  hold  the  policy  without  approv- 
ing the  action  of  the  agents  and  thus  become  a  participant 
in  the  fraud  committed.  The  retention  of  the  policy  was 
an  approval  of  the  application  and  of  its  statements.  The 
consequences  of  that  approval  cannot  after  his  death  be 
avoided."  See  also  Beck  v.  Uibemia  Ins.  Co.,  44  Md.  at  p. 
106;  Baltimore  Fire  Ins.  Co.  v.  Loney,  20  Md.  20;  Miller 
V.  Home  Ins.  Co.,  127  Md.  at  p.  147 ;  Loving  v.  Mutual  Life 
Ins.  Co.,  140  Md.  173. 

If  it  be  objected  that  there  is  no  contention  in  the  case  at 
bar  that  the  erroneous  answer  in  warranty  No.  3  was  fraud- 
ulently written  by  the  agent  of  the  company,  but  that  only 
negligence  is  charged,  it  is  sufficient  to  call  attention  to  the 
fact  that  it  nowhere  appears  in  the  record 'that  the  assured 
was  ignorant  of  the  answer  written  by  the  agent,  and  the 
presumption  is  that,  even  if  he  did  not  know  it  at  the  time 
it  was  written,  he  knew  it  after  he  accepted  tiie  policy.  He 
does  not  even  claim  that  he  did  not  know  of  the  erroneous 
answer.  If  he  knew  it,  then  it  was  a  fraud  upon  his  part 
not  to  disclose  the  error  to  the  agent  or  to  the  company,  and 
the  cases  cited  are  therefore  applicable. 

None  of  the  Maryland  cases  relied  on  by  appellee  and 
cited  by  the  learned  trial  judge  in  his  very  able  opinion  are 
in  conflict  with  the  Duffy  case,  supra. 

In  those  cases  the  alleged  representations  by  agents  were 
not  as  to  the  existence  of  facts,  but  as  to  their  materiality, 
of  which  the  agent  could  properly  be  presumed  to  be  better 
advised  than  the  insured,  or  else  the  fact  relied  on  to  vitiate 
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the  policy  was  peculiarly  within  the  knowledge  of  or  acces- 
sible to  the  company  or  its  agent,  and  not  known  by  the 
insured. 

In  Ooebel  v.  Oerman  Amer.  Ins.  Co,,  127  Md,  419,  the 
assured  was  told  by  the  agent  of  the  company,  after  consulta- 
tion with  the  president,  that  the  vacancy  of  a  house  under 
the  circumstances  that  existed  in  that  case  would  not  invali- 
date the  policy. 

In  Monahan  v.  Mvi,  Life  Ins.  Co.,  108  Md,  145,  this 
Court  was  dealing  with  a  representation  by  the  assured, 
and  not  a  warranty.  Besides,  the  existence  of  the  fact  which 
defendant  claimed  vitiated  the  policy  was  known  or  ought 
to  have  been  known  by  the  company,  and  was  not  known  to 
the  beneficiary.  The  same  is  true  of  the  case  of  the  British, 
etc.,  Ins.  Co.  v.  Cwnmdngs,  113  Md.  350.  See  also  Dularvy 
v.  FideUiy  &  CasuaUjf  Co.,  106  Md.  84. 

As  we  hold  that  under  the  circumstances  of  this  case  the 
company  was  not  estopped  to  rely  upon  the  condition  in  the 
policy  which  made  it  null  and  void  if  the  subject  of  the 
insurance  be  encumbered  by  an  undisclosed  mortgage,  it  fol- 
lows that  the  sixth  prayer  of  the  defendant^  which  asked  for 
an  instruction  that  there  was  no  evidence  legally  sufficient 
to  entitle  the  plaintiff  to  recover  anything  more  than  the  sum 
of  $7.66  admitted  by  the  defendant  to  be  due,  and  paid  into 
court,  should  have  been  granted,  and  as  that  prayer  was 
refused,  the  judgment  must  be  reversed  without  a  new  trial. 
In  this  view  of  the  case  it  is  unnecessary  to  discuss  the  other 
prayers. 

Judgment  reversed,  without  a  new  trial,  with 
costs  to  (ippellami. 
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ADAM  WEININGER. 

Tenants  by  Eniirettes — Agreement  for  Transfer — Specific  Per- 
formance. 

Specific  performance  of  a  contract  for  the  conveyance  of 
property  held  by  the  entireties  cannot  be  enforced  if  the  wife 
was  not  a  party  to  contract. 

Decided  Jarnuary  ISth,  1922, 

Appeal  from  the  Circuit  Court  for  Baltimore  County 
(Duncan,  J.). 

Bill  by  Adam  Weininger  against  John  Weininger  and 
Catherine  Weininger  for  specific  performance  and  an  injunc- 
tion. From  a  decree  for  plaintiff,  defendants  appeal.  Re- 
versed. 

The  cause  was  argued  before  Boyd,  C.  J.,  Bbiscob, 
Pattison.  Frner,  Ajdkins,  and  Offutt,  JJ. 

T.  Lyde  Mason,  Jr.,  with  whom  was  ChaHes  A,  Simpson 
on  liie  brief,  for  the  appellant. 

John.  Holt  Richardson,  with  whom  was  R,  Orason  Oeorge 
on  the  brief,  for  the  appellee. 

AoKiNS,  J.,  delivered  the  opinion  of  the  Court. 

The  bill  of  complaint  in  this  case,  filed  on  November  7th, 
1J)04,  alleges  that  the  defendants  (appellants)  were,  previous 
to  the  month  of  August,  1901,  the  owners  of  a  certain  lease- 
hold lot  of  ground  on  the  east  side  of  First  Street  in  Balti- 
more County,  subject  to  a  mortgage  of  three  hundred  doUarB 
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to  the  Caut^u  Permaiieiit  Building  Association  of  Baltimore 
Oity,  and  also  subject  to  two  judgments  amounting  together 
to  about  $135;  that  the  said  defendants  continued  in  posaes- 
sion  of  said  property  up  to  the  month  of  August,  1901,  when, 
finding  themselves  unable  to  p^y  said  mortgage  and  judg- 
ments and  being  in  arrears  for  taxes  and  ground  rent,  they 
agreed  witjh  plaintiff  that  if  he  would  take  possession  of  said 
property  and  assume  the  payment  of  all  back  taxes  and 
groimd  rent,  and  moiigage,  interest  and  other  expenses  on 
said  property,  they  would  give  plaintiff  a  deed  for  said  prop- 
erty ;  that  jdaintiff,  relying  on  said  agreement,  -in  August, 
1901,  entered  into  possession  of  said  premises,  paid  all  back 
taxes  and  gi*ound  rent,  and  has  paid  on  account  of  said  mort- 
gage the  sum  of  $35.86,  but  that  said  judgments  are  yet  un- 
paid, but  that  plaintiff  tenders  himself  ready  to  pay  the 
same;  that  he  has  expended  on  said  property  for  mortgage 
debt  and  interest,  taxes,  groimd  rent,  water  rent,  repairs  and 
improvements,  the  sum  of  $461.04,  which  is  far  in  excess  of 
the  value  of  the  property ;  that  he  has  established  a  business 
there,  and  has  so  improved  said  property  that  it  is  peculiarly 
adapted  for  hia  said  business;  that  the  defendants  have  in- 
stituted ejectment  proceedings  against  the  plaintiff  before  a 
justice  of  the  peace,  which  are  a  fraud  upon  plaintiff's  rights, 
and  if  allowed  to  prevail  will  cause  him  irreparable  injury; 
that  defendants  have  no  property  whatever,  and  are  utterly 
irresponsible,  as  the  said  mortgage  indebtedness  and  the  judg- 
ment liens  represent  the  entire  purchase  money  of  said  prop- 
erty. The  prayer  of  the  bill  is  for  specific  performance  of 
the  alleged  agreement  and  for  injunction  "staying  said  eject- 
ment proceedings  imtil  this  matter  is  determined  by  this 
court'' ;  and  for  further  relief. 

A  proliminarv  injunction  was  granted  enjoining  the  de- 
fendants from  proceeding  with  said  ejectment  suit  until  the 
further  order  of  court.  For  a  period  of  sixteen  years  nothing 
more  was  done,  until  November,  30th,  1903,  when  a  decree 
jfTo  confesso  was  signed  by  the  court,  the  defendants  being  in 
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default  for  want  of  an  answer.  This  decree  was  subsequently 
rescinded  on  the  petition  of  defendants,  and  they  were  per- 
mitted to  file  an  answei',  which  was  done  on  February  lltli, 
1921.  The  answer  denies  the  alleged  agreement  and  expen- 
ditures and  impecunious  condition  of  defendants  and  that 
the  mortgage  and  judgments  represent  the  entire  purchase 
money  of  the  property;  it  admits  the  institution  by  defend- 
ants of  restitution  proceedings  against  the  plaintiff  for  the 
purpose  of  asserting  defendants'  legal  title  to  the  property 
occupied  by  the  plaintiff  at  the  time  said  proceedings  were 
instituted,  and  it  avers  that  about  the  year  1901  defendants 
moved  to  York,  Pennsylvania,  and  as  the  plaintiff,  who  is  a 
l)rother  of  Jolm  Weininger,  one  of  the  defendants,  had  no 
house,  the  defendants  allowed  him  to  occupy  the  property, 
upon  the  condition  that  he  pay  the  expenses  on  said  prop- 
erty, keep  up  the  repairs,  and  also  make  the  payments  to  the 
Canton  Permanent  Building  Association  upon  the  said  mort- 
gage, which  payments  were  to  be  made  in  lieu  of  rent. 

Testimony  was  taken  in  open  court  and  specific  perforni- 
anc<»  was  decreed.     This  appeal  is  from  that  decree. 

We  think  the  proof  sustains  the  allegations  of  the  bill  as  to 
the  defendant,  John  Weininger.  There  is  not  only  the  tes- 
timony of  the  plaintiff  and  his  wife  that  John  gave  the  prop- 
erty to  the  plaintiff,  and  turned  over  to  him  the  title  papers, 
but  the  latter  fact  is  also  sworn  to  by  plaintiff's  son;  and 
the  witness  McDonald,  who  in  1901  was  secretary  of  the 
building  association,  testified  that  John  went  to  the  office  of 
the  association  with  his  brother  Adam  and  told  witness  "he 
was  going  to  transfer  it  to  his  brother ;  that  his  brother  was 
going  to  take  it  and  he  was  going  to  transfer  it  to  him  and 
that  he  would  finish  up  the  payments."  John  did  not  i^ebut 
McDonald's  testimony.  The  evidence  also  satisfies  us  that 
Adam  performed  his  part  of  the  agreement 

But  there  is  practically  no  evidence  that  John's  wife, 
Catherine,  was  in  any  way  a  party  to  the  agreement,  and  the 
property  was  held  by  the  husband  and  wife  as  tenant?  by  the 
entireties. 
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None  of  the  witnesses  say  that  the  wife  was  present  when 
the  agreement  was  made  or  that  she  ever  knew  of  it.  And 
she  po8iti\'ely  denies  that  there  was  any  such  agreement. 
True,  Adam  testified  that  on  one  occasion,  when  he  was  visit- 
ing them  at  York,  she  said :  "Adam,  just  as  soon  as  I  find 
the  insurance  on  this  house  I  will  send  it  to  you ;  I  have  not 
come  aeroes  it  yet"  and  that  on  the  following  Sunday,  when 
he  was  visiting  them  again,  "she  went  and  gave  me  the 
fire  insurance  policy  on  this  property  and  furniture,"  but 
she  denies  all  this,  and  McDonald  testified  that  the  building 
a^jociation  required  insurance  policies  to  be  left  Avith  the  as- 
sociation. We  are  not  disposed,  therefore,  to  give  much 
credit  to  Adam's  testimony  on  this  point.  Mrs.  Barbara 
K irchncr,  the  mother  of  John  and  Adam,  testifies  that  both 
John  and  his  wife  wanted  to  give  her  the  property^  but  that 
she  refused  and  suggested  to  John  that  he  give  it  to  Adam ; 
but  she  does  not  say  that  even  John  agreed  to  do  it.  So  the 
knowledge  of  a  gift  to  Adam  is  not  brought  home  to  the 
defendant  Catherine  bv  Mrs.  Kirchner,  even  if  we  could 
safely  rely  on  the  teetimony  of  a  witness  who  showed  her- 
self to  be  so  violently  hostile  and  prejudiced. 

Wo  find  nothing  therefore  in  the  record  to  estop  Catherine 
from  setting  up  the  defense  that  she  was  not  a  party  to  the 
alleged  agreement  Fra^ee  v.  Frazee,  79  Md.  27;  Park  As- 
soHatuyti  v.  SehnrartZj  83  Md.  18;  MUhum  v.  Michpl,  J  37 
Md.  415. 

That,  of  course,  disposes  of  tbe  case.  For  the  estate  being 
by  the  entireties,  specific  performance  cannot  be  decreed 
against  the  husband  alone. 

Tt  follows  that  the  deere  appealed  from  must  be  reversed. 

Decree  rererf^ed  wild  hiU  dismissed,  roffts  to  be 
paid  hy  appeUee. 
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STATE  TAX  COMMISSION 

vs. 

MORRIS  SCHAPIRO  et  al.. 
Trading  as  The  Sti-iwaet  Distilling  Company. 

Liquor  in   Warehotute — Torres — WMrehouseman's  Liability, 

Code,  art.  81,  sees.  218-228,  requiring  every  warehouseman 
to  pay  the  State  taxes  on  distilled  spirits  in  his  warehouse,  and 
giving  him  a  lien  thereon  to  secure  his  reimbursement,  is  still 
valid  and  effective,  in  spite  of  the  adoption  of  the  Eighteenth 
Amendment  to  the  United  States  Constitution,  and  the  Act  of 
Congress  known  as  the  Volstead  Act,  since  these  latter  prohibit 
the  sale  of  intoxicating  liquor  for  beverage  purposes  only,  and 
the  warehouseman  can  still  enforce  his  lien  by  sale  of  the 
liquor  for  non-beverage  purposes. 

Decided  January  IStk,  1922, 

Appeals  from  the  Baltimore  City  Court  (Dawkins^  J.). 

Petitions  by  the  Melvale  Distillery  Company,  a  corpora- 
tion, and  by  Morris  Schapiro  and  others,  trading  as  the 
Stewart  Distilling  Company,  by  way  of  appeal  from  certain 
rulings  of  the  State  Tax  Commission  of  Maryland.  From 
orders  reversing  the  rulings  of  the  State  Tax  Commission, 
said  commission  appeals.     Reversed. 
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The  cause  was  argued  before  Boyi>,  C.  J.,  Briscoe, 
Thomas^  Urxkr,  and  Abkins,  JJ. 

Alexander  ArmstroTig,  Attorney  General,  and  J.  Purdon 
Wright,  Assistant  Attorney  General,  for  the  appellant. 

Edward  M.  Hammond,  with  whom  were  Karr,  Hammond 
d'  Darnall  on  the  brief,  for  the  Melvale  Distillery  Company, 
appellee. 

Randolph  Ba/rton,  Jr.,  for  Morris  Schapiro  and  others, 
trading  as  the  Stewart  Distilling  Company,  appellees. 

Boyd,  C.  J.,  delivered  the  opinion  of  the  Court. 

As  the  appeals  of  the  State  Tax  Commission  of  Mary- 
land in  the  cases  against  the  Melvale  Distillery  Company 
of  Baltimore  County  and  Morris  Schapiro  and  others,  co- 
partners trading  as  the  Stewart  Distilling  Company,  in- 
volve the  same  questions  and  were  argued  together,  they  will 
l>e  disposed  of  in  one  opinion. 

On  the  14th  of  March,  1921,  after  hearing,  the  State  Tax 
Commission  assessed  the  Melvale  Distillery  Company  for 
purposes  of  taxation  for  the  year  1921  with  5,312  barrels 
of  distill(»d  spirits  at  $20  per  Imrrel,  and  the  Stewart  Dis- 
tilling Company  with  12,110  barrels  at  the  same  rate,  under 
the  provit*ions  of  sections  218,  etc.,  of  article  81  of  the  Code. 
The  oflSce  of  State  Tax  Commissioner  was  abolished  and  the 
duties  imposed  upon  and  powers  given  him  by  existing  law 
devolved  upon  the  State  Tax  Commission,  which  was  cre- 
ated by  the  Act  of  1914,  ch.  841. 

By  what  is  now  section  218  of  article  81  of  the  Code,  it 
was  enacted  that  there  should  be  levied  and  collected  upon  all 
distilletl  spirits  in  this  State  as  personal  property  the  same 
rate  of  taxation  which  is  imposed  by  the  laws  of  the  State 
on  other  property  for  State  and  county  purposes.  By  section 
219,  for  the  purpose  of  assessment  and  collection,  it  was 
made  the  duty  of  each  distiller  and  of  every  owner  or  pro- 
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prietor  of  a  bonded  or  other  warehouse,  in  which  distilled 
spirits  are  stored,  and  of  every  person  or  corporation  having 
custody  of  such  spirits,  to  make  report  to  the  State  Tax 
Commissioner  on  the  1st  day  of  January  of  each  and  every 
year  of  all  the  distilled  spirits  on  hand  at  such  date,  and 
the  tax  for  the  ensuing  year  from  the  said  first  of  January 
shall  be  levied  and  paid  on  the  assessment  of  distilled  spirits 
so  in  hand  as  representing  the  taxable  distilled  spirits  for 
such  year ;  provided,  however,  that  the  same  distilled  spirits 
shall  not  be  taxed  twice  for  the  same  year.  Sections  220  to 
228  provide  for  the  method  of  taxation,  for  ah  appeal,  for  a 
lien  upon  the  distilled  spirits  for  which  taxes  have  been  paid 
by  the  warehouseman,  custodian  or  agent,  etc.  It  was  shown 
at  the  hearing  before  the  State  Tax  Conmaission  on  March 
11th,  1921,  that  the  number  of  barrels  of  whiskey  above 
stated  were  in  the  respective  bonded  warehouses  and  belonged 
to  other  parties. 

The  cases  now  before  us  are  appeals  from  the  Baltimore 
City  Court,  which  reversed  the  finding  of  the  State  Tax 
Commission  and  held  the  tax  to  be  inoperative.  The  valid- 
ity of  the  law  thus  taxing  distilled  spirits  was  sustained  by 
this  Court  and  the  Supreme  Court  of  the  United  States  by  a 
number  of  decisions.  MoniiceUo  Co.  v.  Baltimore,  90  Md. 
416;  Fowble  v.  Kemp,  92  Md.  630;  Carstairs  v.  Cochran, 
iK>  Md.  488  (affirmed  in  193  TJ.  S.  10) ;  Hannis  Distilling 
Company  v.  Baltimore,  114  :Md.  678  (216  U.  S.  285).  See 
also  Thompson  v.  Kentucky,  209  U.  S.  340 ;  Selliger  v.  Kenr 
tucky,  213  IT.  S.  200.  We  will,  therefore,  not  discuss  that 
question,  excepting  in  so  far  as  it  may  be  necessary  in  con- 
sidering the  points  now  raised,  owing  to  the  adoption  of  the 
Eighteenth  Amendment  to  the  Constitution  of  the  United 
States,  the  Act  of  Congress  of  October  28th,  1919,  com- 
monly known  as  the  "Volstead  Act,"  and  regulations,  etc., 
of  the  Commissioner  of  Internal  Revenue  and  the  Prohibi- 
tion Commissioner. 

The  appellees  contend,  (a)  that  by  the  action  of  the  State 
Tax  Commission  they  are  deprived  of  their  property  with- 
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out  due  process  of  law  guaranteed  to  them  by  the  Fourteenth 
Amendment  to  the  Constitution  of  the  United  States,  by 
reason  of  the  fact  that  they  are  compelled  to  pay  taxes  on 
property  belonging  to  others  without  having  power  to  reim- 
burse themselves  for  the  taxes  on  the  whiskey  stored  in  their 
warehouses — ^that  by  reason  of  the  control  and  pn^bition 
of  the  Federal  Government,  the  State  cannot  give  them  the 
means  to  enforce  the  lien  conferred  by  the  State  statute  to 
reimburse  themselves;  (fe)  that  the  action  of  the  State  Tax 
Commission  denies  to  them  the  equal  protection  of  the  law 
they  are  entitled  to  under  the  laws  of  the  State  and  under 
the  Fourteenth  Amendment;  (c)  that  it  violates  Articles 
15  and  23  of  the  Declaration  of  Rights  of  Maryland,  in  that 
it  requires  one  person  to  pay  the  taxes  due  by  another,  with- 
out furnishing  any  means  to  the  one  paying  the  tax  by  which 
be  may  reimburse  himself  for  what  he  has  paid. 

It  will  be  well  to  examine  the  Act  of  Congress  referred  to, 
and  see  just  what  it  does  provide  for.  The  Eighteenth 
Amendment  does  not  seem  to  leave  any  doubt  as  to  what  was 
meant  by  its  section  1,  which  is :  "After  one  year  from  the 
ratification  of  this  article  the  manufacture,  sale  or  trans- 
portation of  intoxicating  liquors  within,  the  importation 
thereof  into,  or  the  exportation  thereof  from  the  United 
States  and  all  territory  subject  to  the  jurisdiction  thereof 
for  beverage  purposes  is  hereby  prohibited."  The  prohibi- 
tion was  thus  to  begin  one  year  from  the  ratification  of  the 
amendment,  and  was  limited  to  the  manufacture,  sale,  etc, 
''for  beverage  purposes,'*  Section  2  provides  that:  "The 
(^ongress  and  the  several  states  shall  have  concurrent  power 
to  ('nt'oro(»  this  article  by  appropriate  legislation.''  Congress 
promptly  passed  an  act  under  that  section,  but  some  of  the 
states,  inchiding  Maryland,  have  moved  very  slowly  in  tak- 
ing advantage  of  the  right  to  legislate  on  the  subject,  caus- 
ing them  to  be  dependent  on  such  laws  as  they  had  on  the 
subject  of  intoxicating  liquors  prior  to  the  Eighteenth 
Amendniont  and  were  still  enforceable. 
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In  Ulnian  v.  State,  137  Md.  642,  the  defendants  were 
indicted  for  selling  liquor  in  Baltimore  City  without  a 
license.  They  filed  pleas  in  which  they  admitted  that  they 
had  sold  whiskey  to  the  parties  named  "for  non-beverage 
purposes,  to  wit,  for  medicinal  purposes,"  and  alleged  that 
at  the  time  of  the  sale  they  had  a  permit,  issued  by  the  Uni- 
ted States  Commissioner  of  Prohibition,  to  sell  liquor  for 
other  than  beverage  purposes  to  others  holding  permits  to 
purchase  and  use  intoxicating  liquor  for  those  purposes,  and 
alleged  that  the  parties  to  whom  they  sold  had  such  permits. 
They  contended  that  the  liquor  laws  applicable  to  Balti- 
more City  had  been  abrogated  or  nullified  by  the  Eighteenth 
Amendment  and  the  Volstead  Act,  but  we  held  that  there 
was  nothing  in  the  liquor  laws  applicable  to  Baltimore  City 
which  were  repugnant  to  the  Eighteenth  Amendment  or  the 
Act  of  Congress,  and  sustained  the  conviction  of  the  traverser 
in  the  lower  court.  The  opinion  concluded  by  saying:  "We 
hold  that  the  law  in  question  has  not  been  abrogated  so  far  as 
it  prohibits  in  Baltimore  City  the  sale  of  intoxicating  liquor 
without  a  license,  regardless  of  the  purpose  for  which  the 
liquor  is  sold." 

In  these  cases  it  is  not  denied  that  the  law  imposing  the 
tax  on  distilled  spirits  was  valid  prior  to  the  adoption  of 
the  Eighteenth  Amendment  and  the  act  of  congress  referred 
to,  but  it  was  contended  that  the  appellees,  who  are  ware- 
housemen and  do  not  own  the  whiskey,  are  prevented  from 
reimburaing  themselves  for  taxes  paid  by  them  for  the  hold- 
ers of  the  warehouse  certificates  by  reason  of  the  amend- 
ment, act  of  congress  and  regulations  adopted  by  the  Com- 
missioner of  Internal  Eevenue  and  instructions  given  by 
him  and  the  Prohibition  Commissioner.  But  it  seems  to  us, 
as  suggested  by  the  Attorney  General  and  his  assistant,  that 
their  position  rests,  in  the  language  of  Mr.  Justice  McKex- 
XA,  in  Thompson  v.  Kentwky,  209  U.  S.  340,  "upon  an 
exaggerated  view  of  the  control  of  the  Federal  Government." 
The  Eighteenth  Amendment  in  terms  only  prohibits  the 
manufacture,  sale,  etc.,  of  intoxicating  liquors  for  ^*bever- 


Digitized 


by  Google 


230      TAX  COMMISSIOX  vs.  DISTILLERY  CO. 

Opinion  of  the  Court.  I  140 

age  purposes/'  and  the  Volstead  Act,  as  shown  by  its  title, 
was,  **An  act  to  prohibit  intoxicating  beverages,  and  to  regu- 
late the  manufacture,  production,  use  and  sale  of  high- 
proof  spirits  for  other  than  beverage  purposes,  and  to  insure 
an  ample  supply  of  alcohol  and  promote  its  use  in  scientific 
research  and  in  the  development  of  fuel,  dye  and  other  law- 
ful industries."  An  examination  of  the  act  will  show  that 
provisions  are  made  for  the  manufactui*e,  purchase,  and  sale 
of  liquor  for  non-beverage  purposes,  and  for  the  issuing  of 
permits  therefor.  Without  attempting  to  quote  or  discuss 
them,  reference  to  sections  3,  4,  6,  and  37  of  that  act  will 
show  that  such  liquors  can  still  be  manufactured,  purchased, 
and  sold  for  medicinal  and  scientific  purposes,  and  it  is  said 
that  th(»  uses  of  them  for  non-beverage  pui-poses  are  on  the 
increase.  Unless  there  be  much  illicit  manufacturing  and 
importation  of  them,  the  quantity  of  liquors  that  were  in 
the  country  when  the  Eighteenth  Amendment  was  adopted 
must  already  be  decreased  considerably  in  the  amount  on 
hand,  and  that  must  from  year  to  year  decrease,  unless  the 
demand  for  it  for  purposes  allowed  by  this  act  will  cause 
distillers  to  make  more.  Of  course,  the  manufacture  and 
the  use  of  them  are  controlled  by  the  law,  and  many  regula- 
tions, some  of  which  are  inconvenient  and  very  strict,  but  it 
is  not  unusual  for  honest  people  to  be  put  to  inconvenience 
or  extra  expense  by  reason  of  the  necessity  of  having  laws 
and  regulations  to  try  to  afford  protection  against  dishonest 
people  and  those  who  will  violate  the  law,  if  opportunity  is 
offered,  and  they  think  they  can  escape  conviction. 

The  appellees  complain  particularly  of  the  letters  of  Jan- 
uary 27th  and  February  1st,  1921,  sent  by  the  Prohibition 
(Commissioner  to  owners  of  distilleries  and  general  banded 
warehouses.  By  the  one  of  Januarys  27th,  1921,  the  owners 
weie  *MK)tified  not  to  honor  any  141 0's  presented  to  you  for 
the  withdrawal  of  whiskey  and  purporting  to  be  issued  by 
the  directors  of  the  following  states,"  naming  them  and  in- 
cluding Maryland.  The  1410's,  as  they  are  called,  are,  as 
we   understand,   permits  to  withdraw  whiskey  given  on  a 
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form  known  as  1410.  The  letter  of  February  Ist,  1921, 
referred  to  the  one  of  January  27th,  1921,  and  notified  them 
'*not  to  honor  any  1410^8  presented  to  you  for  the  with- 
drawal of  whiskey  and  purporting  to  be  issued  by  any  state 
director,  irrespective  of  the  date  such  permit  is  issued  or 
approved  by  the  director."  While  there  is  no  evidence  in 
the  case  making  explanation  of  such  letters,  they  suggest  on 
their  face  a  probable  reason  for  them,  wheu  they  qpeak  of 
them  ''purporting  to  be  issued,"  etc.  If  we  are  permitted 
to  recall  what  we  have  seen  from  time  to  time  in  the  daily 
press,  we  can  weU  understand  the  necessity  for  such  action 
at  times,  as  the  daily  papers  have  referred  to  the  fact  that 
such  permits  have  been  forged  and  improperly  issued  in 
some  cases;  but,  without  regard  to  what  we  may  have  seen 
in  the  newspapers,  we  might  well  understand  that  such 
things  have  been  done,  especially  in  view  of  the  language  of 
the  letters  referred  to  above. 

J  list  how  long  these  letters  were  in  eifect  is  not  altogether 
clear,  but  amongst  the  circulars,  etc.,  left  with  us  is  one  of 
March  16th,  1921,  addressed  "to  Federal  Prohibition  Di- 
rectors," which  notified  them  that  "it  is  contemplated  that 
on  or  about  April  1st,  1921,  the  order  of  January  28th, 
1921,  and  the  order  of  Februiary  1st,  1921,  will  be  modified 
to  permit  retail  druggists  to  make  withdrawals  of  whiskey 
from  bonded  warehouses  and  from  distillery  free  warehouses." 
On  March  29fh,  1921,  another  letter  was  sent  out  showing 
that,  after  April  1,  1921,  that  modification  was  permitted. 
Then  on  April  22nd,  1921,  notice  was  given  that  another 
modification  would  be  made,  permitting  wholesale  drug- 
gists, on  and  after  May  16th,  1921,  to  withdraw  liquors  from 
lx>nd  and  from  distillery  free  warehouses.  So,  by  goilig 
through  the  numerous  papers  left  with  us,  we  might  refer  to 
Others,  but  Our  object  in  referring  to  those  we  have  is  to 
show  that  at  least  some  <>f  the  restrictions  on  the  use  of  per- 
mits were  only  for  a  short  period.  For  aught  that  appears 
in  the  records,  both  of  the  appellees  may  have  started  at 
ouce  to  deliver  whiskey  frOm  their  warehouses  after  April 
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iBt  The  whiskey  in  the  warehouses  was  liable  to  taxation 
as  long  as  it  was  in  Maryland,  and  the  only  question  was  how 
to  collect  the  tax.  Of  course,  it  may  seem  like  a  hardship 
for  the  warehouseman  to  have  to  pay  the  taxes  for  other  peo- 
ple, and  then  probably  have  to  wait  for  some  time  before 
he  is  reimbursed,  but  tax  collectors  and  others  connected  with 
the  collection  of  taxes  are  not  generally  so  prompt  and 
urgent  as  to  impose  unnecessary  hardship  on  taxpayers,  and 
especially  on  those  who  are  required  to  pay  for  others.  We 
do  not  mean  that  it  would  make  any  difference  as  to  their 
legal  liability  if  warehousemen  are  required  to  pay  the  taxes 
on  distilled  spirits  in  their  warehouses,  even  when  they  have 
no  money  in  hand  or  cannot  get  it  promptly  from  the  owners, 
but  the  fact  is  that  those  who  collect  taxes  are  not  generally 
unreasonably  urgent  in  collecting  them. 

The  cases  already  decided,  we  think,  reflect  very  much  on, 
if  they  do  not  absolutely  dispose  of,  the  objections  urged  in 
these  cases.  In  Carstairs  v.  Cochran,  95  Md.  488,  whidi 
was  affirmed  in  the  Supreme  Court,  193  U.  S.  10,  the  Court 
through  JuDGK  Pearce  answered  most  of  the  objections 
urged  in  these  cases,  notwithstanding  the  changes  in  the 
conditions.  The  Court  quoted  from  the  MonUceUo  Case,  90 
Md.  416,  in  reference  to  the  objection  that  the  act  in  question 
takes  one  man's  property  to  pay  the  debt  of  another,  where 
it  was  shown  that  it  was  not  a  valid  objection,  and  it  was 
stated  that  it  was  not  entirely  a  new  method  in  this  State, 
referring  to  the  statute  for  the  tax  upon  shares  of  stock  re- 
quired to  be  paid  by  corporations,  and  also  to  section  66  (now 
71)  of  article  81  of  the  Code,  requiring  the  tenant  or  person 
holding  any  leasehold  estate  to  pay  the  taxes  upon  the  de- 
mised premises  *^and  shall  have  his  action  against  the  land- 
lord for  the  sum  so  paid,  or  may  deduct  the  same  out  of  the 
rent  reserved,  unless  otherwise  agreed  between  the  lessor  and 
lessee."  Juiwe  Ai,vey  said  of  that,  in  Phiia,,  W.  &  B.  R.  R, 
V.  Appeal  Tax  Ccnirt,  50  Md.  411 :  "This  provision  was  in- 
tended as  a  means  of  facilitating  the  collection  of  taxes,  there 
being  many  cases  where  the  landlord  might  not  be  known,  or 
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might  be  absent.'^  Judge  Pkaboe  quoted  with  approval  what 
Judge  Cooley  said  in  his  work  on  taxation:  "Statutes  some- 
tinaes  provide  that  tangible  personal  property  shall  be  a^ 
sessed  wherever  in  the  state  it  may  be,  either  to  the  owner 
himself,  or  to  the  agent  or  other  person  having  it  in  charge; 
and  there  is  no  doubt  of  the  right  to  do  this,  whether  the 
owner  is  resident  in  the  state  or  not."  Mb.  Justice  Brewer 
quoted  that  same  language  in  delivering  the  opinion  in  the 
Carstairs  case,  in  193  U.  S.  Judge  Pbarob  said,  on  pages 
506  and  507  of  95  Md.,  all  that  is  necessary  to  say  about 
the  hardship  of  such  oases:  "Nor  oan  we  r^ard  it  as  a 
hardship  upon  the  distiller  that  he  should  be  required  to  pay 
this  tax  in  consideratian  of  the  lien  given  for  its  repayment. 
As  was  said  in  the  Montioello  Case  the  purchaser  of  the 
warehouse  certificate  is  chargeable  with  knowledge  of  what 
the  statute  provides,  and  it  is  thus  made  his  duty  to  furnish 
the  distiller  with  the  necessary  funds  for  the  payment  of  this 
tax  when  demandable  from  the  distiller.  The  owner  of  the 
certificate  has  actual  knowledge  of  the  quantity  of  spirits 
belonging  to  him  in  the  distiller's  hands,  and  the  statute  gives 
him  consiructwe  notice  of  the  time  when  the  tax  is  payable. 
Upon  application  to  the  distiller  therefore  at  the  proper  time, 
he  can  learn  the  amount  of  the  tax  payable  by  him  thereon, 
and  upon  his  failure  to  remit  to  the  distiller,  the  latter  may 
enforce  his  lien,  and  it  is  no  legal  objectian  to  the  validity 
of  the  law  that  the  enforcement  of  the  lien  may  be  attended 
with  some  delay  and  that  the  costs  incurred  must  await  the 
completion  of  this  process." 

Mr.  Justice  Brew:er  also  said  in  that  case  in  193  U.  S. 
10:  "That  under  the  Federal  l^slation  distilled  spirits 
may  be  left  in  a  warehouse  for  several  years,  that  there  is  no 
specific  provision  in  the  statute  in  question  giving  to  the 
proprietor  who  pays  the  taxes  a  right  to  recover  interest 
thereon,  and  that  for  spirits  so  in  bond  negotiable  warehouse 
receipts  have  been  issued,  do  not  affect  the  question  of  the 
power  of  the  Stata  The  State  is  under  no  obligation  to  make 
its  legislation  conformable  to  the  contracts  which  the  pro- 
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prietors  of  bonded  warehouses  may  make  with  those  who 
store  spirits  therein,  but  it  is  their  business,  if  they  wbh 
further  protection  than  the  lien  given  by  the  statute,  to  make 
their  oontracts  accordingly." 

The  learned  judge  below  cited  Hartman  y.  Oreenhow,  102 
U.  S.  684,  as  an  analagous  case  to  this,  but  Judge  Psaboe 
said  on  page  504  of  95  Maryland  that  there  was  no  analogj* 
or  similarity  between  that  case  and  the  one  he  was  consider- 
ing, which  arose  under  this  statute.  In  answer  to  the  con- 
tention that  there  was  a  great  and  fundamental  distinction 
to  be  observed  between  the  relation  of  the  distiller  to  his 
vendee  and  that  of  the  corporation  to  its  stockholder,  in  that 
the  distiller  has  no  funds  out  of  which  he  can  pay  the  tax, 
whereas^  when  the  corporation  pays  the  tax  due  from  its 
stockholder,  it  pays  with  money  of  the  stockholder,  Judok 
Peabcb  said:  "But  this  contention  will  not  bear  analysis. 
In  New  Orleans  v.  Ilcmston,  119  V,  S.  265,  where  a  tax  as- 
sessed upon  the  shares  of  stockholders  was  required  to  be  paid 
by  the  corporation,  which  w^as  entitled  to  chai-ge  the  same  to 
the  account  of  the  stockholder,  and  to  collect  it  from  him,  the 
same  theory  was  urged  in  objection  as  is  here  presented,  but 
the  Court  said :  'This  payment  is  to  be  made  irrespective  of 
any  dividends  or  profits  payable  to  the  shareholder  out  of 
which  it  could  be  repaid.'  " 

But  there  is  little,  if  anything,  which  can  be  said  in  favor 
of  the  appellees'  contention  which  has  not  already  been  an- 
swered not  only  by  us,  but  by  the  Supreme  Court  of  the 
United  States.  It  may  be,  and  probably  is,  a  little  more  in- 
convenient now  for  the  warehouseman  to  be  reimbursed  for 
what  he  pays,  if  the  owner  of  the  warehouse  certificate  is 
dishonest,  or  unable  to  pay  except  through  the  sale  of  some  of 
the  whiskey  for  which  he  is  taxed,  but  it  is  looking  far  be- 
yond the  facts  to  say  that  he  may  not  be  able  to  recover  what 
he  pays  out  for  years,  or  at  least  for  a  long  time.  There  is 
not  much  danger,  if  any,  of  that,  especially  if  the  waro- 
honseman  manifests  any  desire  to  do  what  the  law  requires  of 
him  and  other  warehousemen,  to  pay  for  the  liquors  in  their 
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possesaion.  There  is  nothing  in  axtides  15  and  23  of  the 
Maryland  Bill  of  Rights  to  support  the  appellees'  conten- 
tion, and  we  feel  equally  certain  that  there  is  nothing  in  our 
coiiolusiou  contrary  to  the  Fourteenth  Amendment  of  the 
Constitution  of  the  Fnited  States. 

It  follows  that  the  order  of  the  lower  court  must  be  re- 
\  ersed  in  each  case. 

Order  of  the  court  in  the  case  of  State  Tax 
Commission  vs,  the  Melvale  Distillery 
Company  of  Baltimore  Coxvrvty  reversed, 
and  the  petition  and  appeal  from  the  ac- 
tion of  the  State  Tax  Commis^^m  of 
Maryland  dismissed,  the  appellee  to  pay 
the  costs  above  and  below,  in  thai  case. 

Order  of  the  couH  in  the  case  of  the  State  Tax 
'  Commisfnon  of  Maryland  vs.  Stewart  Dis- 

tilling Company  reversed,  and  the  petition 
and  appeal  from  the  action  of  the  State 
Tax  Commission  of  Maryland,  dismissed, 
the  appellee  to  pay  the  costs,  above  and 
below,  in  thai  case. 
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JOSEPH  ZOPH. 

Real  Estate  Broker — Execution  of  Contract — Revocation 
of  Axdhority, 

One  employed  to  find  a  purchaser  for  land,  or  to  sell  land, 
has,  in  the  absence  of  express  authority  to  that  effect,  no  power 
to  sign  a  contract  of  sale.  p.  246 

Authority  given  a  real  estate  broker  to  sell  certain  land  held 
to  have  been  revoked  by  a  notification  to  him  from  the  owner 
uot  to  sell  it.  p.  246 

Decided  January  ISth,  1922. 

Appeal  from  the  Circuit  Court  for  Anne  Arundel  County, 
in  equity  (Moss,  J.). 

Bill  by  Joseph  Zoph  against  August  Karupkat  and  Emilie 
B^arupkat,  his  wife.  From  a  decree  for  plaintiff,  defendant* 
appeals.    Eeversed. 

The  cause  was  argued  before  Boyd,  C.  J.,  Bbiscoe, 
Thomas,  TTriteb,  and  Abktns,  JJ. 

Daniel  R.  RandaM,  for  the  appellant. 

Ridgdy  P.  Mehrni,  for  the  appellee. 

Briscoe.,  J.,  delivered  the  opinion  of  the  Court 
The  object  of  the  bill  in  this  ca^e  is  to  require  the  specific 
performance  of  an.  alleged  contract  of  sale  of  real  estate, 
made  by  a  real  estate  broker,  as  agent  for  the  owners  thereof, 
with  the  appellee,  as  purchaser  of  the  property. 

The  property  was  owned  by  the  appellants,  as  tenants  by 
the  entireties,  and  oonsisteil  of  eighteen  acres  of  land,  with 
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certain  improvements,  situate  near  Woodwardville,  in  Anne 
Arundel  Oountj'. 

The  contract  sought  to  be  enforced  is  set  out  in  the  record, 
marked  Plaintiffs  Exhibit  B,  and  is  as  follows: 

'TBaltimoT©,  Md. 
"This  Agreement,  Made  this  28th  day  of  November, 
1919,  by  and  between  Wm.  Luebbers,  as  agent  for 
owners,  vendor,  and  Joseph  Zoph,  3236  Foster  Ave- 
nue, city,  vendee: 

"Witnesseth,  That  the  said  vendor  has  sold  and  the 
said  vendee  doth  buy  the  following  described  prop- 
erty, owned  by  Mr.  and  Mrs.  Karupkat,  18  acres  more 
or  less,  near  Woodwardville,  Anne  Arundel  County, 
Md.,  at  and  for  the  price  of  $2,200,  of  which  $100 
have  been  paid  prior  to  the  signing  hereof  and  the 
balance  is  to  be  paid  as  follows :  $2,100  on  February 
16,  1920,  and  upon  payment  as  above  of  the  unpaid 
purchase  money  a  deed  for  the  property  shall  be  exe- 
cuted at  the  vendee's  expense  by  the  vendor  which 
shall  convey  the  property  by  a  good  and  merchantable 
title.  Adjustment  to  be  made  and  possession  to  be 
given  Febr.  15,  1920. 

"Witness  our  hands  and  seals. 

"WuL  Luebbers,  (Seal) 

"Agt.  for  A.  Karupkat.    (Seal) 

"Mrs.  Emilie  Karupkat.      (Seal) 

"Jos.  Zoph.  (Seal) 

"Attest : 

"Otto  Wenzing." 

The  authority  by  the  agent  to  make  the  sale  to  the  appel- 
lee is  based  upon  an  allied  widtten  memorandum,  signed 
by  .Mr.  and  Mrs.  Karupkat,  the  owners  of  the  property, 
dated  September  30,  1919,  and  designated,  as  an  ^'Exclusive 
Bdght  of  Sale."  It  is  filed  in  the  case,  part  of  ''PL 
Exhibit  A,"  and  is  as  follows: 

"Exclusive  Eight  of  Sale. 
"In  consideration  of  the  special  advertising  and  list- 
ing of  said  property  by  William  Luebbers,  we  hereby 
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agree  to  pay  him  10  per  centum  of  the  sale  price  on 
any  sale  of  the  above  property  made  within  (6) 
months  from  the  date  hereof. 

"It  is  agreed  that  this  contract  is  to  continue  in 
effect  after  said  period  and  until  thirty  days'  previous 
notice  of  such  termination  be  given  by  us. 

"As  witness  our  hands  this  30th  day  of  Sept.^ 
1919. 

"A.  Eorupkaty 
"Emilie  Eorupkat^ 

"Owners." 

The  relief  sought  by  the  plaintiff,  as  stated  by  the  prayer 
of  the  bill,  is,  that  the  agreement,  marked  ''Plaintiff's  Ex- 
hibit B"  may  be  enforced,  and  that  the  defendants  may  Ix^ 
decreed  to  convey  unto  the  plaintiff  the  property  mentioned 
in  the  contract,  upon  the  payment  of  the  balance  of  the 
purchase  money  still  due  and  owing  by  him. 

The  defendants  in  their  answer  deny  the  material  all^a- 
tions  of  the  bill  and  aver  (1)  that  the  contract  of  sale  sought 
to  be  enfoi-ced  was  not  a  valid  contract  binding  upon  the 
defendants,  but  was  null  and  void  and  without  legal  effect. 
Second:  Assuming  the  validity  of  the  original  agreement, 
they  deny  that  the  agency  was  in  force  and  operation  at  the 
time  of  the  alleged  sale  to  the  plaintiff,  because,  they  aver, 
the  same  had  wholly  ceased  and  expired  both  by  linfmtation 
and  revocation;  that  the  alleged  agreement  of  sole  was  not 
made  at  the  time  stated  and  the  sale  was  not  a  valid  or  bonu 
fide  transaction,  and  third,  they  further  aver,  that  the  plain- 
tiff was  without  authority,  to  make  a  valid  contract  of  sale, 
as  their  agent,  on  the  28th  of  November,  1910,  of  the  prop- 
erty in  question,  because  he  had  l)een  fully  advised  by  them 
of  the  I'evocation  of  the  alleged  agency,  before  the  conti*act 
of  sale  had  been  made  by  him  with  the  appellee  as  set  out  in 
the  record  now  before  us. 

The  case  was  heard  upon  bill,  answei*s  and  testimony, 
taken  in  open  coui-t,  and  from  a  decree  of  the  Circuit  Court 
for  Anne  Arundel  County,  dated  the  28th  day  of  July,  1921. 
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granting  the  relief  sought  by  the  bill,  and  directing  a  con- 
veyance by  the  defendants  to  the  plaintiff  of  the  property  in 
question,  this  appeal  has  been  taken. 

The  rule  of  law  now  in  force  in  this  State,  and  controlling 
on  this  appeal,  has  been  settled  by  this  Court  and  need  only 
to  be  stated,  to  reach  a  proper  oonclusion  on  the  record  now 
before  us. 

Tn  Brown  v.  Ilogan,  138  Md.  268,  Chief  JirxjE  Boyd 
very  carefully  and  at  length  reviews  the  cases  in  other  juris- 
dictions and  in  this  Court  on  this  subject,  and  says,  that  the 
very  decided  weight  of  authority  is,  that  one  employed  to 
find  a  purchaser  for  land,  or  to  sell  land,  has,  in  the  al>8ence 
of  express  authority  to  that  effect,  no  power  to  ?ign  a  con- 
tract of  sale.  And  it  was  luHher  said,  it  is  much  bettor  for 
everybody  that  it  be  clearb  and  unequivocally  stated  in  the 
contract  of  employment  with  his  principal  and  that  the  terms 
of  sale  be  made  explicit,  if  the  agent  is  to  have  authority  fo 
make  a  conti^act  of  sale,  and  if  such  authority  is  not  given 
him,  then  the  sale  must  be  reported  to  the  owner  and  the 
contract  executed  by  him,  if  one  is  desired. 

In  Clark  v.  Peoples  Bank,  136  Md.  268,  it  was  held  that 
authority  to  lease  a  piece  of  property,  and  to  find  a  purchaser 
therefor,  did  not  confer  on  the  agent  power  to  give  an  option 
to  purchase,  or  to  execute  a  written  contract  of  sale. 

Tn  31  Ci/c.  1366,  it  is  stated,  as  supported  by  authority, 
that  tlie  mere  employment  of  a  real  estate  broker  to  find  a 
purchaser  of  land  on  terms  fixed  lyv  the  owner  does  not  in- 
clude authority  to  execute  a  contract  binding  upon  his  prin- 
cipal. 

We  have  carefully  examined  the  testimony  disclosed  by  the 
record  in  this  case,  and  we  are  unable  to  hold  that  the  alleged 
contract  of  sale,  relied  upon  by  the  appellee,  is  established  by 
that  clear  and  satisfactory  proof  which  is  always  required  to 
warrant  a  decree  for  specific  performance. 

The  alleged  contract  sought  to  be  enforced  is  merely  an 
c^ce  memorandum.,  signed  only  by  the  appellants,  and  it 
confer^  no  expi-ess  authoritv  upon  the  agent  to  make  or  sign 
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a  written  contract  for  the  principal.  Thei*e  is  nothing  in  the 
surrounding  circumstances  of  the  case  from  which  such  au- 
thority could  be  fairly  or  reasonably  implied. 

In  i^pengler  v.  Sonnenhery,  88  Ohio  St.  192,  the  Supreme 
Court  of  Ohio  said :  ^'It  is  the  settled  law  of  this  state  that 
a  real  estate  agent  is  without  authority  to  execute  a  contract 
of  sale  which  shall  be  binding  on  one  w^ho  places  real  estate 
in  his  hands  for  sale,  unless  such  authority  is  specially  con- 
ferred. *  *  ^  The  fact  that  the  owner  of  real  estate  employs 
an  agent  to  find  a  purchaser  for  it  does  not  raise  an  implica- 
tion that  the  agent  is  authorized  to  make  a  written  contract 
with  reference  to  it.  *  *  *  If  the  agent  assumes  to  make  a 
contract  in  excess  of  this  authority,  the  agreement  is  void 
and  unenforceable."  Crumpacker  v.  Jeffrey,  63  Ind.  App. 
621 ;  Clark  v.  People's  Bank,  136  Md.  276 ;  Brotrn  v.  Hogan, 
138  Md.  268. 

But  apart  from  the  fact  that  the  agent,  in  this  case,  was 
without  authority  to  make  a  valid  contract  which  could  be 
specifically  ehforced  against  these  defendants,  the  evidence 
clearly  shows  that  the  written  memorandum  to  sell  was  re- 
voked and  cancelled  by  the  defendants  Ix^fore  the  sale  to 
the  plaintiff  was  made,  and  the  agent  was  not,  therefore, 
authorized  to  make  the  sale. 

The  witness,  A.  Karupkat,  testified  that  he  visited  the 
office  of  Mr.  Luebber  on  the  24:th  of  October,  1919,  and 
annulle(^l  the  order  given  him  to  sell  the  property.  Mrs. 
Karupkat  also  testified  that,  on  or  about  the  1st  of  "Novem- 
l)er,  1919,  she  visited  the  agent's  office,  gave  him  a  notice 
in  writing  not  to  sell  the  fann,  and  he  read  the  notice  in  her 
presence. 

The  witness,  Greenbauni,  testified  that  the  aj^ent,  Lueb- 
bers,  admitted  that  he  had  been  notified  by  the  owners  of 
the  property  not  to  sell  it,  and  that  they  had  cancelled  the 
agreement  to  sell,  but  that  he  had  refused  to  consider  it, 
fearing  he  would  lose  his  commissions.  The  testimony  of 
the  witness,  Wensing,  the  clerk  for  the  agent,  Luebbers,  is 
also  to  the  effect  that  the  contract  for  the  sale  of  the  defend- 
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ants'  property  was  considered  as  cancelled  at  the  ofRce  of  the 
agent. 

We  find  nothing  in  the  evidence  that  would  sustain  the 
contention  of  the  plaintiff  that  the  sale  was  subsequently 
ratified  and  confirmed  by  the  defendants.  On  the  contrary, 
the  testimony  on  this  branch  of  the  case  is  both  conflicting 
and  contradictory,  and  in  no  way  removes  the  burden  rest- 
ing upon  the  plaintiff  to  show  that  he  was  the  authorized 
agent  of  the  defendants  to  make  a  valid  sale. 

It  is  conceded  that  the  agent  has  recovered  a  judgment 
against  the  appellants  for  the  ten  per  cent,  commission 
named  in  the  agreement  of  September  20,  1919. 

For  the  reasons  stated  the  decree  of  the  court  below  will 
be  reversed,  and  the  bill  dismissed. 

Decree  reversed  and  biil  dismissed,  with  costs 
to  the  appellcmts  im  this  Court  and  in  the 
court  helow. 
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LEAH  B.  HAGNER  axd  ANNA  E.  S.  TALLEY, 

EXECUTRICES. 

Orphans'  Court Form  of  Issue — Claim  Against  Executor. 

On  a  petition  filed  against  an  executor,  under  Code,  art.  93, 
sec.  22S,  as  having  failed  to  return  in  the  list  of  debts  a  claim 
against  him  in  favor  of  the  estate,  it  was  proper  to  direct  an 
issue  to  be  transmitted  to  the  circuit  court  as  follows:  *T!s 
E.  E.  S.  (the  executor)  indebted  to  the  estate  of  F.  B.  S.,  de- 
ceased ;  if  so,  how  much  ?"  such  issue  not  being  defective  bv  rea- 
son of  indefiniteness,  or  as  failing  to  inform  the  executor  as  to 
the  character  of  the  alleged  indebtedness.  pp.  249,252 

An  issue  is  a  single,  certain  and  material  point,  issuing  out 
of  the  allegations  of  the  plaintiff  and  defendant.  p.  250 

The  form  of  an  issue  is  not  required  to  state  all  the  matters 
alleged  in  the  pleadings,  but  should  contain  oftly  a  clear  state- 
ment of  the  question  of  fact  made  by  the  pleadings.  p.  251 

Formal  pleadings  are  not  required  in  the  orphans'  coui't. 

p.  251 

Where  the  proposed  issue  is  simply  the  single,  material  fact 
alleged  in  the  petition  and  denied  in  the  answer,  it  cannot  be 
attacked  as  indefinite  or  as  failing  to  inform  the  respondent  of 
the  nature  of  the  claim  against  him,  since  such  objections 
.sliould  have  been  made  to  the  petition.  pp.  251,  252 

Decided  January  13th,  1922, 

Appeal  from  the  Orphans'  Court  of  Washington  County. 

Petition  by  Leah  B.  Hagner  and  Anna  E.  S.  Talley, 
cxecutrices  of  Florence  B.  Simmons,  deceased,  against  R(^r 
E.  Simmons.     From  an  order  directing  an  issue,  as  pro- 
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posed  hy  the  petitioners,  to  be  transmitted  to  the  Circuit 
(.'ourt  for  Washington  County,  said  respondent  appeals.  Af- 
firmed. 

The  cause  was  submitted  on  briefs  to  Boyd^  C.  J.,  Bbis- 
roK^  Thomas^  Pattisox,  Urxer,  Stookbridge,  Ai>kins, 
and  Offctt^  JJ. 

Masmi  i('  Mason,  for  the  appellant. 

Alex,  R,  Hagner  and  Henry  H.  Keedy,  Jr,,  for  the  appel- 
lees. 

Thomas,  J.,  delivered  the  opinion  of  the  Court. 

On  the  14th  of  June,  1921,  the  appellees,  the  two  execu- 
trices  of  the  last  will  and  testament  of  Florence  B.  Sim- 
mons, deceased,  filed  in  the  Orphans'  Court  of  Washington 
County  a  petition  alleging  that  Eoger  E.  Siiiimons  was  one 
of  the  "distributees,  legatees''  in,  and  one  of  the  executors 
of,  the  last  will  and  testament  of  the  said  Florence  B.  Sim- 
mons; that  the  said  Roger  E.  Simmons  was  "indebted  unto 
the  estate  of  Florence  B.  Simmons  in  the  sum  of  $800,  and 
was  so  indebted  unto  the  said  Florence  B.  Simmons  in  her 
lifetime,"  and  that  he  had  "failed,  neglected  and  refused  to 
make  any  return  to"  the  orphans'  court  "of  the  said  $800," 
and  praying  that  he  be  required  to  answer  under  oath  the 
matters  alleged  in  the  petition.  In  pursuance  of  an  order 
passed  by  the  orphans'  court,  Roger  E.  Simmons  filed  an 
answer  under  oath,  denying  that  he  was  indebted  to  the 
decedent  in  her  lifetime,  or  to  her  estate,  in  the  sum  of 
$800.  After  filing  a  replication  to  the  answer,  the  peti- 
tioners filed  a  petition  in  the  orphans'  court,  alleging  that 
they  were  entitled  to  have  the  issues  of  fact  presented  by 
their  petition  and  the  answer  of  the  respondent  tried  and 
determined  by  a  jury,  and  praying  that  the  following  issue 
be  sent  to  the  Circuit  Court  for  Washington  County  for 
trial :  "Is  Roger  E.  Simmons  indebted  to  the  estate  of 
Florence  B.  Simmons,  deceased,  if  so,  how  much  ?" 
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To  the  issue  proposed  by  the  petitioners  the  respondent 
filed  the  following  objections:  "Ist — That  he  objects  to  said 
proposed  issue  because  the  same  is  indefinite.  2nd — That 
he  is  entitled  to  be  advised  wherefore  and  for  what  and  in 
what  manner  the  said  Leah  B.  Hagner  and  Anna  R.  S. 
Talley,  executrices,  allege  or  claim  that  he,  the  said  Roger 
E.  Simmons,  is  indebted  to  the  estate  of  Florence  B.  Sim- 
mons in  the  amount  of  $800,  or  in  any  other  amount,  or  in 
any  manner  whatsoever  or  any  amount  whatsoever."  This 
appeal  is  from  an  order  of  the  orphans'  court  overruling 
said  objections  and  directing  the  issue  proposed  by  the  peti- 
tioners to  be  transmitted  to  the  circuit  court  for  trial. 

The  petition  of  the  appellees  was  filed  imder  section  228 
of  article  93  of  the  Code,  which  requires  an  executor  to 
return  any  just  claim  which  the  decedent  had  against  him  in 
the  list  of  debts,  and  provides,  upon  his  failure  to  do  so,  for 
the  filing  of  a  petition  against  him  by  anyone  interested  in 
the  administration,  and  for  issues  to  be  sent  to  the  circuit 
court  for  the  county  for  trial.  23  ('yc,  368,  gives,  among 
others,  the  following  definition  of  an  issue:  *'A  single,  cer- 
tain and  material  point  issuing  out  of  the  all^ations  of  the 
plaintiff  and  defendant" ;  and  this  definition  was  approved 
in  the  case  of  Richardson  v.  Smith,  80  Md.  p.  96,  which  was 
an  appeal  from  an  order  of  the  orphans'  court  refusing  to 
grant  an  issue  proposed  by  the  appellant,  and  in  which  the 
Court  said:  "The  appellant  asked  the  court  to  send  this 
issue  to  a  jury,  to  wit:  ^Whether  the  petitioner,  Carrie 
Itichardsou,  is  the  sister  of  Samuel  Richardson,  deceased?' 
This  was  the  point  of  controversy  between  the  parties.  It 
was  the  matter  affirmed  on  one  side  and  denied  on  the  other. 
The  question  was  presented  clearly,  distinctly,  perspicu- 
ously and  accurately.  The  form  in  which  it  was  expressed 
agrees  with  Lord  Coke's  definition  of  an  issue,  which  he 
(leclai*es  to  be  *a  single  certain  and  material  point  issuing 
out  of  the  allegations  of  the  plaintiff  and  defendant.'  We 
think  that  this  issue  ought  to  have  been  granted  by  the 
orphans'  court.    They,  however,  refused  it  and  granted  two 
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others."  The  issue  in  question  follows  the  form  of  the 
issue  propoeed  by  the  appellant  in  the  case  of  Long  v.  Long, 
115  Md.  130,  where  Chief  Judge  Boyd  said,  in  the  course 
of  the  opinion:  "If,  therefore,  this  motion  had  not  been 
made,  but  issues  had  been  granted  as  prayed  for,  it  is  clear 
that  the  verdict  of  the  jury  could  not  have  been  disturbed 
l)ecail8e  there  was  no  replication."  When  the  ease  was 
remanded,  the  orphans'  court  rejected  the  issue  proposed  by 
the  petitioner  and  those  propoeed  by  the  respondents,  and 
granted  the  following  in  regard  to  Harry  R.  Long:  "Was 
Harry  R.  l^oiv^  indebted  to  David  T^n<r  of  D.,  deceased, 
at  the  time  of  the  death  of  David  Ix)ng  of  D.,  and  is  he 
still  so  indebted  ?  If  so  indebted,  what  is  the  amount  of  his 
indebtedness?*'  and  a  like  issue  in  regard  to  W.  D.  Scott 
Long.  The  case  came  to  this  Court  again  on  appeals  from 
orders  of  the  orphans'  Court,  in  reference  to  an  amendment 
of  the  answer  with  the  view  of  interposing  the  defense  of 
limitations,  and  in  disposing  of  the  case  this  Court,  after 
saying  that  the  orphans'  court  was  right  in  refusing  the 
issue  askrd  for  upon  the  question  of  limitations,  said:  "This 
still  leaves  open  to  Harry  R.  and  D.  Scott  Long  to  show 
that  no  such  indebtedness  as  is  claimed  ever  existed,  or  that 
it  has  been  paid,  or  that  what  is  claimed  to  have  been  indebt- 
edness was  in  reality  a  gift."  While  the  two  appeals  referred 
to  in  Long  v.  Long  cannot  be  regarded  as  adjudications  in 
regard  to  the  form  of  the  issue  proposed  or  granted  in  those 
cases,  it  is  not  probable  that  this  Court  would,  under  the 
circumstances,  have  overlooked  a  fatal  defect  in  either,  yet 
in  neither  case  did  the  issue  contain  anything  more  than  a 
simple  statement  of  the  question  of  fact  involved. 

The  form  of  an  issue  is  not  required  to  state  all  the  mat- 
tei's  alleged  in  the  pleadings,  but  should  contain  only  a  clear 
statement  of  the  question  of  fact  made  by  the  pleadings. 
Formal  pleadings  are  not  required  in  the  orphans'  court 
(Long  V.  Long,  118  Md.  201),  but  if  such  objections  as  the 
appellant  urges  against  the  form  of  the  issue  granted  by  the 
orphans'  court  could  have  been  made  at  any  stage  of  the 
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proceediugs,  they  should  have  been  made  to  the  petition, 
for  the  issue  is  simply  the  single,  material  fact  alleged  in 
the  petition  and  denied  in  the  answer,  and  all  that  is  re- 
quired is  that  it  be  clearly,  definitely  and  accurately  stated, 
and  the  court  before  which  it  is  tried  will  give  the  jury 
proper  instructions  to  enable  them  to  decide  the  question. 
We  are  not  to  be  understood  as  indicating  that  the  petition 
of  the  appellees  was  defective,  but  simply  refer  to  it  for  the 
purpose  of  pointing  out  the  difference  between  the  pleadings 
and  the  issus,  which  is  made  by  the  pleadings. 

We  think  the  issue  granted  by  the  orphans'  court  clearly 
and  accurately  expresses  the  material  question  of  fact  raised 
by  the  petition  and  answer,  and  we  must  therefore  affirm 
the  order  appealed  from. 

Order  affirmed,  with  costs,  and  case  renumded. 
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CHARLES  T.  WAMBAOH. 

Option  in  Lease — Duration — Sale  of  Reversion, 

On  an  issue  as  to  the  validity  of  a  lease,  held  that  the  lessor 
was  the  real  owner  of  the  property,  though  the  title  was  nomi- 
nally in  his  son  and  partner.  p.  255 

One  piirohasing  property  with  knowledge  that  plaintiff  was 
in  possession  of  the  property  was  charged  with  notice  as  to 
plaintiff's  rights  and  interests  under  a  lease  thereof  to  him. 

p.  256 

Where  a  lease  for  six  months,  with  a  privilege  of  renewal 
for  another  six  months,  provided  that  all  its  provisions  and 
covenants  should  "continue  in  force  from  term  to  term  after 
the  expiration  of  the  term"  first  mentioned,  hut  either  of  the 
parties  should  have  the  right  to  terminate  the  lease  at  the  end 
of  any  term  hy  giving  thirty  days'  notice,  and  that  the  lessee 
should  have  an  option  to  purchase  the  property  "within  the 
term"  of  the  lease,  held  that  the  lessee  had  the  right  to  exercise 
such  option  until  the  lease  was  brought  to  an  end  by  the  method 
j)reseribed.  pp.  256,  257 

Decided  January  ISth,  1922, 

Appeal  from  the  Circuit  Court  of  Baltimore  Oitv  (Stump, 
J.). 

Bill  by  Charles  T.  Wambach  against  Sophie  C.  Waters  for 
^peoific  performance  of  a  covenant  in  a  lease.  From  a  decree 
for  plaintiff,  defendant  appeals.    Affiioned. 

The  cause  was  argued  before  Boyd,  C.  J.,  Fener,  Ai>kins, 
and  OFFrTT^  JJ. 
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Addison  E,  MuUiken,  with  wham  were  Theodore  C. 
Waters  and  Mulliken  &  Porter  on  the  brief,  for  the  appel- 
lant. 

John  B.  Gontinim,  for  tlio  appellee. 

l^RNKR,  J.,  delivered  the  opinion  of  the  Court. 

On  April  22nd,  1915,  Theodore  Cooke  leased  to  tlie  api)el- 
lee  a  house  and  lot  on  31»t  Street  in  Baltimore  for  the  term 
of  six  months,  beginning  on  ^fay  1st,  1015,  at  a  rental  of 
twenty-seven  dollars  per  month,  with  the  privile^re  of  renewal 
for  another  term  of  six  months.  It  was  further  agre(vl  in  tho 
lease  that  **all  its  provisions  and  covenants  shall  continue  in 
force  from  term  to  term  after  the  expiration  of  the  term'' 
first  mentioned,  but  either  of  the  paiiies  should  have  the 
right  to  terminate  the  lease  at  the  end  of  any  torui  hy  j^iving 
to  the  other  party  at  least  thirty  days'  previous  notice  in 
writing,  and  that  the  lessee  should  have  the  option  tA  pur- 
chase the  leased  property  at  the  price  of  »$2,000  subject  tn 
an  annual  ground  rent  of  $75,  and  in  case  he  should  d(*siro 
to  buy  the  property  "within  the  term"  of  the  lease,  he  should 
"be  allowed  the  rent  pwiid  in,  less  the  ground  rent,  water  rent, 
taxes,  insurance  and  interest  at  the  rate  of  six  per  cenr  on  the 
purchase  price."  The  lease  was  signed  and  s^^lwl  for  tho 
lessor  by  his  authorized  ag^nt.  At  the  time  of  its  execution 
the  title  to  the  property  was  held  by  H.  Webster  Cooke,  thv 
lessor's  son,  who  was  his  partner  in  the  real  estate  business. 

After  the  death  of  Theodore  Cooke  in  Januaiy,  10 IS.  the 
monthly  rent  acorudng  nnder  the  lease  was  paid  to  his  estate 
while  it  was  in  course  of  administration.  Tn  February,  1010, 
the  property  referred  to  was  conveyed  to  his  daughter,  Sophie 
C.  Waters,  by  the  son  who  held  the  title.  Mrs.  Waters  has 
since  received  the  rent  Juht  prior  to  the  conveyance  to  her, 
tho  administrators  of  Theodore  Cookers  estate,  of  ^-hom  slie 
was  one,  had  given  notice  to  the  lessee  that  the  existing  lease 
would  not  be  renewed  after  the  expiration  of  the  current  term 
on  April  .*]Oth,  1910,  and  thereafter  the  rent  would  be  in- 
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creased  to  thirty-two  dollars  per  month.  In  April,  1919,  the 
lessee  gave  notice  to  Mrs.  Waters  of  his  purpose  to  exercise 
the  option  of  purchase  which  tlie  lease  conferred.  His  right 
to  avail  himself  of  the  option  was  denied  and  the  pending 
suit  for  specific  performance  reefulted.  The  appeal  is  from  a 
decree  requiring  the  conveyance  of  the  property  to  the  lessee 
for  the  price  and  upon  the  terms  stated  in  the  leaaa 

The  grounds  of  defense  mentioned  in  the  answer  are  that 
the  lease  and  the  option  it  contained  were  not  authorized  by 
the  holder  of  the  record  title,  that  the  defendant  acquired 
the  title  without  knowledge  of  the  option,  and  that  the  plain- 
tiiFs  right  to  exercise  it  has  been  lost  by  delay. 

The  evidence  in  the  case  points  to  the  conclusion  that 
Theodoi-e  Cooke  was  the  real  owner  of  the  demised  property, 
while  the  title  was  nominally  held  by  his  son  and  partner.  It 
is  proven  that  the  property  was  entirely  under  the  father's 
control  and  that  the  rent  was  received  by  him  exclusively. 
There  i>i  testimony  to  the  effect  that  he  represented  himself 
to  be  the  owner,  and  that,  a  few  months  before  his  death,  he 
urged  the  plaintiff  to  make  the  purchase  since  attempted. 
The  son,  who  was  the  only  witness  for  the  defendant,  and 
who  does  not  say  that  he  paid  for  the  property,  testified  that 
it  was  conveyed  to  him  pursuant  to  an  agreement  with  his 
father  "in  the  nature  of  a  partnership  in  the  development  of 
real  estate,"  and  that  the  conveyance  to  his  sister,  the  de- 
fendant, after  his  father's  death,  was  in  consideration  of  love 
and  affection  and  in  order  "to  avoid  any  friction  in  the 
family."  The  fact  that  the  property  belonged  to  the  father 
was  practically  conceded  by  the  son  in  his  acceptance,  as  one 
of  the  administrators,  of  the  rent  which  the  plaintiff  regu- 
larly paid  to  them  in  that  capacity. 

In  the  answer  first  filed  by  the  defendant,  it  was  admitted 
that  she  acquired  the  leased  premises  in  the  division  of  the 
estate  of  her  deceased  father.  An  amended  answer  withdrew 
that  admission.  But  the  evidence  justifies  the  helioi  that  the 
statement  in  the  first  answer  is  in  accord  with  the  real  pur- 
pose of  the  conveyance.     While  this  particular  property  was 
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not  inventoried  as  a  part  of  Theodore  Cooke's  estate,  doubt- 
less because  the  record  title  was  in  his  son^s  name,  yet  his 
virtual  ownership  of  it  whs  recognized  by  all  parties  con- 
cerned. Under  the  conditions  proven,  the  def^idant  is  not 
entitled  to  reject  the  provisions  of  the  lease  to  which  the 
property  was  subject  when  she  obtained  her  title  and  the 
benefits  of  which  she  has  since  accepted.  If  she  was  not  then 
actually  aware  of  the  option  of  purchase  held  by  the  plaintiff 
under  the  lease,  it  does  not  appear  from  any  evidence  in  tho 
case  that  she  was  without  such  information.  At  all  events, 
she  had  knowledge  of  the  plaintiff's  possession,  and  as  <hf 
could  readily  inform  herself  as  to  his  rights  and  interests,  it 
is  proper  that  she  should  be  chargeable  with  notice  of  their 
nature  and  extent.  Engler  v.  Garrett,  100  ^fd.  -190;  1<; 
R.  C.  L.  588. 

The  option  was  exercised  within  a  period  of  time  durinir 
which  the  lease  made  it  available.  It  was  one  of  the  pro- 
visions which  were  to  "continue  in  force  from  tenn  to  temi 
after  the  expiration  of  the  term"  which  the  lease  first  createrl. 
The  case  is  veiy  similar  to  that  of  Thomas  v.  The  G,  B,  S. 
Breunng  Co,,  102  Md.  421.  There  the  orginal  term  of  the 
lease  was  one  year,  and  it  was  provided  that  the  lease,  "with 
all  its  provisions  and  covenants,"  should  "continue  in  force 
from  term  to  term,"  with  the  right  reserved  to  either  party 
to  terminate  it  by  giving  thirty  days'  notice  in  writing  prior 
to  the  end  of  any  annual  i>eriod.  The  tenant,  by  the  next 
clause,  was  given  the  option  to  purchase  the  property  "at  the 
end  of  said  term"  for  the  sum  of  $2,000.  The  question  was 
whether  the  option  could  bo  exercised  only  at  the  end  of  the 
first  year  of  the  tenancy.  It  was  hdd  that  the  rigjht  wias  not 
thus  restricted.  This  Court,  through  Chtbf  Juixje  Mc- 
Shkrry,  said:  "The  parties  themselves  have  in  the  contract 
itself  defined  the  meaning  of  the  phrase  *^ai  the  end  of  said 
term,"  for  they  have  declared  that  the  agreement  with  oTl  its 
provisions  and  covenants,  and  therefore  with  the  provision 
giving  the  option  of  purchase,  shall  continue  in  force  from 
term  to  term  after  the  expiration  of  the  first  year,  though 
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to  each  of  the  parties  the  right  was  reserved  to  terminate  the 
lease  at  the  end  of  the  first  term,  or  of  any  term  thereafter. 
It  is  obvious,  then,  that  the  parties  to  the  agreement  defined 
each  year  to  be  a  term  within  and  subject  to  every  provision 
and  covenant  applicable  to  the  first  year ;  and  hence  it  must 
follow  that  if  the  option  of  purchase  was  a  provision  or  cove- 
nant which  could  have  been  exercised  during  the  first  year,  it 
continued  in  force  during  every  succeeding  year  or  term  until 
the  lease  was  brought  to  an  end  by  the  method  therein  pre- 
scribed. The  right  of  the  tejiant  to  purchase  the  property  is, 
as  was  stated  by  this  Court  in  Maughlin  v.  Perry  &  Warren, 
f35  ild.  357,  'a  continual  obligation  running  with  the  lease  on 
the  part  of  the  lessor,  with  the  option  in  the  tenant  to  accept 
the  same  or  not  within  that  time.'  "  There  can  be  no  doubt, 
therefore,  in  the  present  case  that  the  option  was  exercised 
in  due  time  under  the  terms  of  the  lease  from  which  we  have 
quoted. 

The  principle  of  estoppel  was  invoked  by  the  defendant 
as  against  the  plaintiff's  right  of  purchase,  but  we  have  not 
found  any  conditions  here  which  would  make  that  doctrine 
applicable.  There  was  nothing  in  the  plaintiff's  conduct  to 
induce  the  defendant,  or  these  to  whose  rights  she  succeeded, 
to  believe  that  he  would  not  avail  himself  of  the  option,  and 
he  does  not  appear  to  have  had  any  reason  to  suppose  that 
they  were  not  fully  informed  as  to  the  terms  of  the  agreement 
under  which  he  was  in  possession. 

Decree  affirmed,  with  costs. 


VOL.  140 
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EARL  WESLEY  SOOTT. 

Annulment  of  Marriage — Fraud, 

Regarded  as  a  ground  for  the  annulment  of  marriage,  there 
is  no  distinction  between  a  fraud  which  induces  consent,  and  a 
fraud  which  induces  the  appearance  but  not  the  reality  of  con- 
sent, pp.  265-267 

In  Maryland  a  marriage  procured  through  fraud  may  be 
avoided.  p.  267 

Where  fraud  is  recognized  as  a  ground  for  the  annulment 
of  a  marriage  contract,  it  must  be  of  such  a  character  as  to  go 
to  its  very  essence,  and  affect  the  free  consent  thereto  of  the 
injured  party,  and  therefore,  in  any  inquiry  as  to  the  existence 
of  such  fraud,  the  capacity  of  the  party  upon  whom  it  was 
practiced  is  a  material  fact.  p.  268 

Where  the  misrepresentations  or  fraud  relate  to  accidental 
matters,  such  as  rank,  fame,  fortmie,  habits,  temperament  or 
V  the  like,  they  do  not  go  to  the  essence  of  the  contract,  and  are 

not  sufficient  to  justify  the  annulment  of  the  marriage,  but 
where  the  fraud  relates  to  essential  matters  necessarily  affect- 
ing the  health  or  well-being  of  the  parties  themselves  or  any 
offspring  of  the  marriage,  it  is  sufficient  for  this  purpose. 

p.  268 

Where  a  fraud,  practiced  upon  a  person  of  immature  years 
or  weak  mind,  of  such  a  character  as  to  necessarily  affect  the 
health  or  well-being  of  the  person  injured,  and  where  the  true 
facts  are  such  that  no  person  of  ordinary  prudence  would  have 
made  the  contract  with  knowledge  of  them,  induces  such  person 
to  enter  into  a  marriage  contract,  that  contract  may  be  avoided 
\  upon  the  application  of  the  injured  person,  provided  the  appli- 
cation is  made  promptly  upon  the  discovery  of  the  fraud,  where 
^  the  status  of  the  parties  has  not  been  affected  by  the  interven- 
tion of  the  rights  of  children,  born  or  unborn.  p.  270 

Where  a  professional  swindler,  whose  life  had  been  largely 
spent  in  prisons  and  reformatories,  and  who  was  thereafter 
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arrested  and  sentenced  for  crimes  previously  committed,  in- 
duced a  girl  eighteen  years  old  to  marry  him  by  false  state- 
ments that  he  had  left  college  to  serve  in  the  World  War,  that 
he  was  four  years  in  service  at  the  front  and  had  been  severely 
wounded,  and  that  he  was  an  honorable  member  of  society, 
occupying  a  responsible  position,  held  that,  the  girl  having,  as 
soon  as  she  discovered  the  fraud,  severed  their  relations  and 
repudiated  the  marriage,  she  was  entitled  to  have  the  marriage 
annulled.  p.  271 

Decided  Jamiari/  ISth,  1922. 

Appeal  from  the  Circuit  Court  for  Cecil  County,  in  equity 

(WiCKKS,  J.). 

Bill  by  Aurelia  C.  Brown  against  Earl  Wesley  Scott,  alias 
Joseph  Eftri  Wesley  Scott,  alias  Paul  Worthington,  alias 
Caleb  Bragg.  From  a  decree  for  defendant,  plaintiff  ap- 
peals.   Reversed. 

The  cause  was  ai^ied  before  Boyd,  C.  J.,  Briscoe, 
Thomas,  Patiison,  Frner,  Stockbbidok,  and  Offutt,  JJ. 

Stevenson  A.  Williams,  with  virhom  was  Fred.  R.  WHliams 
on  the  brief,  for  the  appellant 

Offittt,  J.,  delivered  the  opinion  of  the  Court. 

The  only  question  presented  by  the  appeal  in  this  case 
is  whether  the  fact  that  the  marriage  between  the  parties 
would  not  have  been  contracted  by  the  appellant  but  for  her 
belief,  induced  by  false  statements  and  fraudulent  oonoeal- 
ment  on  the  part  of  the  appellee,  that  he  was  a  respectable 
citizen,  whereas  actually  he  was  a  convicted  felon  and  had 
even  then  committed  crimes  for  which  he  was  afterwards 
sentenced  to  the  federal  penitentiary,  was  sufficient  giround 
for  the  annulment  of  the  marria^  contract  between  them, 
when  it  also  appeared  that  the  appellant,  as  soon  as  she 
learned  of  the  fraud,  severed  her  relations  with  the  appellee 
and  repudiated  the  marriage. 
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The  facts  out  of  which  that  question  arises  are  these: 
In  November,  1918,  Aurelia  0.  Brown,  then  eighteen 
years  of  age,  lived  with  her  parents  at  Glermantown,  a 
suburb  of  Philadelphia,  where  she  attended  the  Walnut  Lane 
School  as  a  day  student.  On  the  29th  of  that  month  she 
was  introduced  by  the  usual  "girl  friend"  at  the  Adolphia 
Hotel  to  the  appellee,  who  then  went  under  the  name  and 
title  of  '^Lieutenant  Earl  Wesley  Scott."  His  personal  ap- 
pearance, manners  and  conversation,  as  well  as  the  air  of 
romance  that  he  becomingly  wore  as  a  wounded  hero  of  the 
Great  War,  made  a  profound  and  pleasing  impression  not 
only  upon  Misa  Brown  but  upon  the  members  of  her  family, 
as  indicated  by  the  following  extracts  from  their  testimony : 
Mrs.  Matilda  Heath  Brown,  the  grandmother  of  Miss  Brown, 
said:  "He  was  tall  and  handsome,  light  hair,  blue  eyes, 
pretty  teeth,  and  very  attractive  manners ;  *  *  *  He  certainly 
had  the  power  of  attracting  most  any  woman  particularly  as 
she  became  impressed  with  the  various  events  of  his  career 
and  the  eloquent  way  he  described  them-"  Mrs.  Fanny  C. 
Brown,  her  mother,  said :  "He  was  a  very  attractive  looking 
boy;  looked  like  a  college  athlete;  blue  eyes,  wavy  hair,  beau- 
tiful teeth  and  remarkable  conversational  powers,"  while  the 
appellant  herself  added  this  to  the  symposium:  "He  was 
about  five  feet  nine  inches  and  weighed  about  160  pounds, 
with  very  blond  hair,  blue  eyes;  he  was  very  well  dressed  in 
a  brown  suit  and  overcoat,  black  shoes,  he  wore  a  wrist  watch 
and  was  very  good  looking." 

After  their  introduction  on  the  occasion  referred  to,  Scott 
and  Miss  Brown  frequently  met  and  in  the  course  of  these 
meetings  he  gave  her  this  very  spirited  account  of  his  life  and 
experiences:  "Enlisted  in  1914  in  the  Royal  Flying  Corps 
among  the  first  ones  and  had  been  four  years  in  the  service  of 
the  front ;  he  said  that  he  was  a  Harvard  student  and  quar- 
terback on  the  football  team,  he  influenced  seven  of  his  chums 
to  enlist ;  he  told  how  all  his  chums  were  killed  and  he  was 
the  only  one  left,  how  one  of  his  chums  had  been  wrecked 
in  a  plane  and  had  gone  down  behind  the  German  line ;  he 
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told  how  he  felt  responsible  for  these  lads.  He  said  some- 
times, when  he  was  alone,  he  would  see  their  dying  faces  and 
hear  their  dying  words,  sometimes  in  the  night  he  would 
wake  up  and  think  he  was  over  there  and  see  the  dying  eyes 
of  the  Germans.  He  spoke  of  how  he  suffered  in  the  mud, 
the  rain  and  the  cold;  he  told  how  in  the  hospital,  at  the 
front  it  was  just  like  a  bloody  death,  with  all  the  guns  and 
the  noises  and  sounds  in  the  hospital.  He  told  how  he  was 
sent  from  the  hospital  in  the  front  to  England  and  then  to 
Canada  and  he  was  discharged  from  thei*e  and  had  a  pension 
given  to  him  by  the  English  Government.  He  said  he  was  in 
the  hospital  the  day  it  was  first  reported  the  armistice  was 
signed  and  he  left  the  hospital  that  night  and  came  to  the 
United  States,  and  in  Buffalo  he  tried  to  enlist  in  the  Ameri- 
can Army  and  due  to  his  injuries  he  was  put  in  the  secret 
service  of  the  United  States,  instead  of  in  the  army,  at  a 
salary  of  $5,000  a  year.  He  also  said  that  at  the  time  I  met 
him  he  was  working  for  the  Sun  Shipping  Company  at  Ches- 
ter under  orders  from  his  chief  and  he  received  a  salary  there 
which  he  was  allowed  to  keep.  He  was  supposed  to  get  in- 
formation in  r^ards  to  slackers  and  pix)fiteering ;  he  got  his 
information  there  and  stayed  at  the  Walton  Hotel  awaiting 
orders  from  his  chief.  He  was  afraid  his  money  would  not 
hold  out  because  several  back  checks  had  not  l)een  i*eceived 
from  the  Government.  He  also  said  that  he  was  in  Harvard 
at  the  time  the  war  broke  out  and  gave  me  various  accounts 
of  his  different  experiences  and  his  interest  in  football.  He 
spoke  with  a  Bostonian  accent  and  said  he  was  born  in  Mai- 
den, Massachusetts,  and  had  lived  for  a  while  in  Boston,  that 
his  family  had  spent  summers  in  Atlantic  City  at  the  Haddon 
Hall  Hotel." 

Miss  Brown  was  so  much  affected  by  the  combined  force 
of  his  personal  charms  and  this  stirring  tale  of  varied  adven- 
ture that,  instead  of  going  to  school  on  ^N'ovember  I9th, 
1918,  as  her  family  thought  she  did,  she  eloped  with  the 
appellee.  They  first  went  to  Media  to  be  mari'ied,  but  conld 
find  no  one  to  marry  them  there  because  the  appellee  was 
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"too  young,"  and  from  there  they  went  to  Elkton,  where 
they  were  married  by  the  "Kev.  McEbnoyle."  After  the 
marriage  she  returned  home  and  to  school  "as  usual."  This 
state  of  affairs  continued  until  December  24th  of  the  same 
year,  when  her  father  confronted  her  with  proofs  of  the 
marriage,  and  on  December  27th  Scott  was  arrested  at  the 
Hotel  Walton  on  a  charge  of  impersonating  a  government 
officer.  On  the  26th  of  December,  at  her  father's  request, 
the  appellant  spoke  to  Scott  over  the  telephone,  and  besought 
him  to  tell  her  more  about  himself  and  his  family.  He 
replied  that  all  the  things  he  had  told  them  were  "bunk  and 
war  whoop/'  which  indeed  proved  to  be  the  case.  Upon  an 
investigation  it  was  discovered  that  Scott  was  an  ex-convict, 
who  had  under  various  names  led  a  life  of  crime  since  his 
boyhood.  He  had  been  convicted  in  the  Criminal  Court  of 
Cook  County,  Illinois,  of  larceny  in  1914,  and  had  been 
sentenced  to  the  Illinois  State  Reformatory  for  the  "maxi- 
mum term  fixed  by  the  statute";  he  had  been  convicted  of 
a  similar  crime  in  Philadelphia  in  1913,  and  had  been  sen- 
tenced to  a  term  of  from  a  year  to  fifteen  months  in  the 
Eastern  Penitentiary  of  Pennsylvania,  and  there  is  evi- 
dence in  the  record  of  doubtful  value  that  he  had  been  con- 
victed of  other  crimes  prior  to  1918,  but  because  of  the 
character  of  the  evidence  we  will  not  refer  particularly  to 
them.  His  photograph  was  filed  in  what  was  described  as 
the  "Rogues'  Gallery"  of  the  Eastern  Penitentiary  of  Penn- 
sylvania, and  he  was  known  to  the  police  of  Philadelphia, 
Chicago,  and  other  places,  as  a  criminal. 

Scott  was  arrested  at  the  Hotel  Walton  on  the  charge  of 
impersonating  a  federal  official,  and  was  subsequently  tried 
and  convicted  of  that  offence  and  sentenced  to  six  months  in 
the  Mercer  County  Jail.  Upon  his  release  he  was  tried  and 
convicted  in  the  District  Court  of  the  United  States  for  the 
Middle  District  of  Pennsylvania  on  the  charge  of  falsely 
pretending,  on  November  15th,  1918,  to  be  an  o&cer  and 
employee  of  the  Secret  Service  Division  of  the  Treasury 
Department  of  the  Federal  Government,  with  intent  to  de- 
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fraud  Emma  E.  Flemming,  and  on  the  9th  of  December, 
1919,  was  sentenced  to  serve  two  years  and  one  month  in 
the  United  States  penitentiary  at  Atlanta,  Georgia. 

When  lie  first  met  Miss  Brown,  Scott  pretended  to  be  suf- 
fering severely  from  wounds  received  in  France,  and,  to 
quote  the  record :  '*He  was  introduced  as  a  member  of  the 
Koyal  Flying  Corps,  who  had  been  wounded  in  France  sev- 
eral months  before,  and  who  just  came  from  a  hospital  in 
Canada ;  he  showed  signs  of  wounds  by  a  scar  on  his  fore- 
head and  on  his  mouth,  and  his  whole  left  side  was  affected ; 
he  walked  with  a  slight  limp  and  couldn't  use  his  left  hand 
to  any  extent.  It  would  take  him  about  five  minutes  to  get 
up  from  a  chair,  and  he  would  gasp  with  agony.  On  the 
street  he  would  have  to  stop  with  apparent  pain."  These 
appearances,  however,  were  entirely  misleading  and  false, 
and  only  adopted  by  Scott  as  a  part  of  the  pose  which  he 
had  assumed,  and  were  designed  to  gtve  an  appearance  of 
verity  to  the  story  which  he  told. 

The  appellant  stated  in  her  testimony  that  she  was  in- 
duced to  marry  the  defendant  by  his  fraudulent  representa- 
tions and  that  had  she  known  who  he  was  she  would  not  have 
married  him. 

Relying  upon  these  facts,  the  appellant  filed  her  bill  of 
complaint  in  the  Circuit  Court  for  Cecil  County,  asking  for 
the  annulment  of  the  marriage.  The  defendant,  who  was  then 
in  the  federal  penitentiary  at  Atlanta,  Georgia,  although 
given  actual  and  constructive  notice  of  the  suit,  interposed 
no  defence,  and  a  decree  pro  confesso  was  taken  against 
him.  Testimony  supporting  the  bill  was  filed,  and  the  case 
submitted  for  final  decrei*.  The  lower  court,  in  a  very  care- 
ful opinion,  reached  the  conclusion  that  the  facts  referred  to 
l)v  us  were  not  sufficient  to  warrant  an  annulmeiit  of  the 
marriage,  and  accordingly  dismissed  the  bill,  the  reason 
assigned  for  that  conclusion  being  that  no  fraud,  however 
gross  its  character,  which  merely  induces  consent  to  a  mar- 
riage is  material  in  a  proceeding  for  annulment,  and  in  sup- 
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port  of  that  position  the  case  of  Moss  v.  Moss  (1897),  Prob. 
Div.  268,  was  cited. 

Briefly  restated,  the  material  and  essential  facts  involved 
in  a  review  of  this  decree  are  these :  An  unscrupulous  and 
plausible  swindler,  prepossessing  in  appearance  and  with  the 
easy  manners  and  the  flowing  speech  of  his  kind,  secured  an 
introduction  to  a  school  girl,  whose  discretion  in  nowise 
exceeded  her  years.  At  that  time  not  only  was  he  an  ex- 
convict  with  a  long  criminal  record,  but  had  even  then  com- 
mitted other  crimes  for  which  he  was  afterwards  impris- 
oned. This  was  his  real  character,  but  this  character  he 
concealed  from  the  appellant,  and  to  render  the  deception 
more  secure  he  told  her  the  false  and  wholly  fabricated  story 
of  his  life,  which  he  afterwards  characterized  as  "bunk," 
and  at  the  same  time  artfully  simulated  the  appearance  and 
actions  of  a  wounded  soldier.  By  such  means  he  secured 
her  confidence,  and  induced  her  to  go  through  a  clandestine 
marriage  ceremony  with  him,  which  she  would  not  have 
done  had  she  known  the  truth. 

We  cannot  agree  with  the  lower  court  that  these  facts  are 
not  sufficient  to  waiTant  the  annulment  of  the  marriage. 

The  record  unquestionably  shows  that  the  marriage  was 
induced  by  deliberate  fraud. 

One  line  of  cases,  of  which  Moss  v.  2Ioss,  supra,  is  illus- 
trative, holds  that  such  a  fraud,  one  which  merely  induces 
consent  to  the  marriage,  is  not  ground  for  avoiding  a  mar- 
riage contract,  and  that  rule  is  very  clearly  stated  by  Sik 
F.  IT.  Jeuxe^  Prksidext,  in  these  words:  "But  when  in 
English  law  fraud  is  spoken  of  as  a  ground  for  avoiding  a 
marriage,  this  does  not  include  such  fraud  as  induces  a  con- 
sent, but  is  limited  to  such  fraud  as  procures  the  appear- 
ance without  the  reality  of  consent  *  ^*  *  In  all  these,  and  I 
Mieve  in  every  case  where  fraud  has  been  held  to  be  the 
ground  for  declaring  a  marriage  null,  it  has  been  such  fraud 
as  has  procured  the  form  without  the  substance  of  agree- 
ment, and  in  which  the  marriage  has  been  annulled,  not  be- 
cause of  the  presence  of  fraud,  but  because  of  the  absence  of 
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consent.    *  '^'  *    But  when  there  is  consent  no  fraud  induc- 
ing that  consent  is  material.'' 

The  over  nice  and  tenuous  refinements  resorted  to  in  this 
case  to  support  the  conclusion  that,  while  fraud  is  ground 
for  avoiding  a  marriage  where  the  consent  to  it  is  appar- 
ent, but  not  real,  it  is  not  a  ground  where  the  consent  is  real, 
but  induced  by  fraud,  are  in  our  opinion  unnecessary  and 
contrary  to  legal  principles  long  established  and  very  gener- 
ally recognized.  In  the  cas6s  referred  to  by  the  court,  in 
reaching  that  conclusion,  fraud  was  not  even  a  necessary 
element,  but  only  an  incident  of  the  principal  and  essential 
fact  upon  which  those  cases  turned,  which  was  the  want  of 
consent.  As,  for  instance,  where  one  party  to  the  marriage 
pretended  to  be  another,  or  where  one  party  was  weak  minded 
and  did  not  understand  the  contract,  or  where  the  par- 
tics  went  through  a  real  marriage  cercmonv,  believing  it  to 
be  only  a  mock  ceremony.  In  such  cases  the  real  ground  for 
relief  is  the  want  of  consent,  and  if  that  be  shown,  it  is 
immaterial  whether  it  be  accompanied  by  fraud  or  not,  be- 
cause there  can  be  no  contract  unless  the  parties  to  it  con- 
sent to  its  terms,  and  where  it  appears  for  any  reason  that 
the  parties  did  not  consent,  there  is  no  contract.  The  fault 
of  the  reasoning  and  the  rule  adopted  in  Moss  v.  Moss  is 
that  in  effect  it  ignores  the  influence  fraud  may  have  in  pre- 
venting the  real  consent  or  agreement  of  the  parties  to  the 
contract.  Fraud  may  be  as  effectual  in  preventing  actual 
consent  as  mistake  or  a  want  of  capacity,  and,  where  such 
is  the  fact,  in  dealing  with  ordinary  contracts  its  effect  is 
to  vitiate  and  invalidate  them,  and  there  seems  to  be  no  good 
reason  why  it  should  not  have  the  same  effect  upon  a  mar- 
riage contract.  This  view  is  very  forcibly  expressed  in 
Scoti  V.  Seabright,  12  Prob.  Div.  (1887)  23,  where  it  is 
said :  "The  courts  of  law  have  always  refused  to  recognize 
as  binding  contracts  to  which  the  consent  of  either  party 
has  been  obtained  by  fraud  or  duress,  and  the  validity  of  a 
contract  of  marriage  must  be  tested  and  determined  in  pre- 
cisely the  same  manner  as  that  of  any  other  contract.    True 
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it  is  that  in  contracts  of  marriage  there  is  an  interest  in- 
volved above  and  beyond  that  of  the  immediate  parties. 
Public  policy  requires  that  marriage  should  not  be  lightly 
set  aside,  and  there  is  in  some  cases  the  strongest  tempta- 
tion to  the  parties  more  immediately  interested  to  act  in 
collusion  in  obtaining  a  dissolution  of  the  marriage  tie. 
These  reasons  necessitate  great  care  and  circumspection  on 
the  part  of  the  tribunal,  but  they  in  nowise  alter  the  prin- 
ciple or  the  grounds  on  which  this,  like  any  other  contract, 
may  be  avoided." 

In  Moss  v.  Moss^  supra,  decided  in  the  same  court  ten 
years  later,  this  criticism  of  the  decision  in  Scoti  v.  Sea- 
brighi  appears:  ^^Standing  by  themselves,  these  words  may 
appear  capable  of  a  wider  effect  than  any  other  English 
authority  of  which  I  am  aware  would  warrant.  But  read 
in  connection  with  the  facts  before  the  court,  which  showed 
a  case  of  deception  and  force  acting  on  a  weakened  mind, 
they  do  not  appear  to*  me  to  go  further  than  to  lay  down  that 
in  the  case  of  marriage,  as  in  that  of  other  contracts,  fraud 
and  duress  may  be  so  employeil  as  to  render  an  apparent 
consent  in  truth  no  consent  at  all."  But  while  it  may  be 
possible  to  project  as  a  pure  abstraction  a  distinction  be- 
tween a  fraud  which  induces  consent,  and  a  fraud  which 
induces  the  appearance  but  not  the  reality  of  consent,  the 
application  of  such  a  principle  to  actual  concrete  cases  would 
result  in  much  confusion,  uncertainty  and  injustice. 

A  case  of  an  apparent  but  not  a  real  consent,  which  is 
frequently  used  to  illustrate  the  distinction,  is  where  a  per- 
son is  induced  to  think  that  a  marriage  is  with  one  person 
where  in  fact  it  is  with  an  entirely  different  person,  really 
does  not  support  the  distinction  at  all.  In  that  case  there  is, 
of  course,  no  real  consent.  That  is,  there  is  a  physical  con- 
sent in  which  the  mind  does  not  concur,  because  it  is  not 
cognizant  of  the  real  nature  of  the  contract,  but  believes  it 
to  be  a  different  thing  from  what  it  actually  is.  But  that 
may  also  be  equally  true  of  a  fraud  which  induces  consent 
to  a  contract.     That  is,  if  by  fraud  a  person  is  induced  to 
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assent  to  a  proposition  or  an  offer  which  is  quite  different 
from  what  it  appears  as  the  result  of  the  fraud  to  be,  there 
is  no  real  consent. 

As  where  a  person,  as  in  Moss  v.  Moss,  was  fraudulently 
led  to  believe  he  was  contracting  marriage  with  a  chaste 
woman,  when  at  the  time  of  marriage  she  was  pregnant  by 
another  man,  there  was  the  same  want  of  real  consent  as  in 
Scott  V.  Seabright,  where  the  contract  of  marriage  was  made 
because  the  woman  as  a  result  of  fraud  believed  that,  unless 
she  married,  she  would  be  subjected  to  bankruptcy  proceed- 
ings and  exposure.  In  the  one  case  the  error  related  to  the 
parties,  in  the  other  to  the  consideration  which  induced  the 
marriage.  In  neither  case  did  the  parties  actually  consent 
to  what  as  a  result  of  fraud  they  appeared  to  agree  to.  And 
yet  the  same  court  avoided  the  contract  in  Scott  v.  Seabright 
and  sustained  it  in  Moss  v.  Moss. 

But  whatever  may  be  the  law  of  England  in  respect  to 
the  effect  of  fraud  on  a  marriage  contract,  the  rule  in  force 
in  this  State  is  that  a  marriage  procured  through  fraud  may 
\ye  avoided.  In  LeBnm  v.  LeBrun,  55  Md.  496,  in  speaking 
of  the  jurisdiction  of  a  court  of  equity  to  annul  a  marriage 
on  that  ground,  it  is  said :  "If  the  marriage  be  procured  by 
abduction,  terror,  fraud,  or  duress,  the  court,  in  declaring  it 
a  nullity,  acts  in  virtue  of  its  general  jurisdiction  in  matters 
of  fraud  affecting  contracts." 

And  in  Ridgely  v.  Bidgely,  79  Md.  307,  it  is  said :  "Un- 
doubtedly in  the  eye  of  the  law  marriage  is  a  civil  con- 
tract differing  from  other  contracts  in  the  circumstance  that 
it  cannot  be  rescinded  by  the  mere  consent  of  the  parties. 
Being  then  a  contract,  it  seems  to  follow  that  where  it  has 
l)een  procured  by  fraud  or  duress,  it  may  be  set  aside  by  a 
court  whose  inherent  jurisdiction  gives  it  authority  to  annul 
any  ordinary  contract  procured  in  the  same  way;  provide<l 
the  application  be  promptly  made  and  before  a  consiunma- 
tion  of  the  marriage  by  voluntary  cohabitation." 

In  the  case  last  cited  it  will  be  noted  that,  in  speaking  of 
the  jurisdiction  of  courts  of  equity  to  annul  marriage  con- 


Digitized 


by  Google 


268  BROWN  vs.  SCOTT. 

Opinion  of  the  Court  [140 

tracts,  it  was  said  that  it  attached  in  cases  where  applica- 
tion was  promptly  made,  before  a  consummation  of  the 
marriage  by  voluntary  cohabitation,  but  that  language  was 
not  intended  to  exclude  cases  where  the  actual  status  of  the 
parties  had  not  been  changed  by  the  intervening  rights  of 
children  bom  or  unborn,  and  where  the  application  for  re- 
lief is  made  promptly  upon  the  discovery  of  the  fraud.  If, 
then,  courts  of  equity  in  this  State  have  the  power  to  avoid  a 
marriage  procured  by  fraud,  the  question  arises  as  to  what 
is  the  nature  and  kind  of  fraud  that  will  warrant  the  exer- 
cise of  that  power. 

In  dealing  with  that  question,  the  age  and  mental  condi- 
tion of  the  person  injured  by  the  fraud  are  important  and  at 
times  controlling  factors,  since  it  is  a  matter  of  c(Hnmon 
knowledge  that  persons  of  immature  years,  or  those  whose 
will  is  weakened  by  age  or  disease,  are  more  easily  duped 
by  designing  people  than  are  mature  persons  in  the  enjoy- 
ment of  normal  health  and  vigor.    26  Cyc,  906. 

Where  fraud  is  recognized  as  a  ground  for  the  annul- 
ment of  a  marriage  contract,  it  must  be  of  such  a  character 
as  to  go  to  its  very  essence,  and  affect  the  free  consent  thereto 
of  the  injured  party,  and,  therefore,  in  any  inquiry  as  to  the 
existence  of  such  fraud,  the  capacity  of  the  party  upon  whom 
it  was  practiced  is  a  material  fact. 

In  determining  what  facts  will  constitute  such  a  fraud, 
there  appears  to  be  no  rule  more  definite  than  this,  that  is, 
that  where  the  misrepresentations  or  fraud  relate  to  acci- 
dental matters,  such  as  rank,  fame,  fortune,  habits^  tempera- 
ment or  the  like,  they  do  not  go  to  the  essence  of  the  contract 
and  are  not  suflScient,  but  where  the  fraud  relates  to  essential 
matters  necessarily  affecting  the  health  or  well  being  of  the 
parties  themselves  or  any  offspring  from  the  marriage  it  is 
sufficient.  The  application  of  these  principles  may  be  illus- 
trated by  referring  to  a  few  eases  in  which  this  question  has 
arisen. 

In  Cox  v.  Cox  (X.  J.),  110  Atl.  924,  where  a  girl  seven- 
teen years  of  age  was  fraudulently  induced  by  the  def end- 
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ant^s  mother,  to  wlioee  care  she  was  ©ntrusfed,  to  marry  her 
son,  upon  application  prior  to  the  consummation  of  the  mar- 
riage, it  was  annulled. 

In  Christlieb  v.  Ohristlieb  (Ind.),  125  K  E.  486,  a  girl 
sixteen  years  of  age  was  induced,  by  the  defendant's  represen- 
tations that  he  had  never  been  married  and  had  no  children 
and  was  of  good  character,  to  marry  him.  These  represen- 
tations were  false,  and  because  of  that  fraud,  taken  in  con- 
nection with  the  youth  of  the  complainant,  the  marriage  was 
annulled. 

In  Lyndon  v.  Lyndon,  69  HI.  43,  the  defendant,  who  was 
a  coachman,  fraudulently  induced  the  fifteen  year  old  daugh- 
ter of  his  employer  to  marry  him.  In  securing  the  marriage 
license  he  committed  the  crime  of  perjury,  of  which  crime  she 
had  no  knowledga  In  an  opinion  annulling  the  marriage, 
the  court  quoted  with  approval  the  opinion  in  Robertson  v. 
Cole,  12  Tex.  356,  in  which  it  ia  said:  "The  license  under 
which  the  officer  of  the  law  was  officiating  was  not  issued  in 
good  faith  or  on  trutihful  statements,  but  on  misrepresenta- 
tions and  false  oaths.  *  *  *  Can  the  law  condemn  this  victim 
of  deception  to  a  perpetual  association  with  the  criminal,  by 
whom  she  has  been  inveigled  into  what,  as  to  her,  should  be 
regarded  as  a  mere  mockerj'  of  marriage  ?  If  so,  the  boast  of 
the  law,  that  all  its  partialities  expire  in  its  antipathy  to 
fraud,  will  be  but  mere  idle  words,  having  no  foundation  in 
truth." 

In  OoMo  V.  Oatto  (N.  H.),  106  Atl.  493,  the  defendant 
induced  the  plaintiff  to  marry  her  by  fraudulently  repre- 
senting to  him  that  she  was  a  chaste  woman.  After  the  con- 
summation of  the  marriage  she  informed  him  that  she  had 
been  guilty  of  incest.  In  sustaining  a  decree  of  annulment 
the  court  said:  "As  marriage  is  deemed  to  be  a  civil  con- 
tract and  not  a  sacrament,  fraud  in  a  material  respect  which 
prevents  a  substantial  meeting  of  the  minds  of  the  parties  in 
an  intelligent  agreement  for  marriage  cannot  be  said  to  be 
immaterial,  or  beyond  the  province  of  the  court  to  correct  by 
a  decree  of  annulment.    The  public  policy  of  this  state,  evir 
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denced  by  the  statutes,  the  decisions,  or  the  general  oon- 
sensus  of  opdnion,  does  not  regard  a  fraudulent  marriage 
ceremony  as  sacred  and  irrevocable  by  judicial  action ;  it  does 
not  encourage  the  practice  of  fraud  in  such  cases  by  invest- 
ing a  formal  marriage,  entered  into  in  consequence  of  deceit, 
with  all  the  force  and  validity  of  an  honest  marriage.  While 
marriage  is  a  contract  attended  with  many  important  and 
peculiar  features  in  which  the  state  is  interested,  and  while 
it  is  one  of  the  fundamental  elements  of  social  welfare,  its 
transcendent  importance  would  seem  to  demand  that  wily  and 
designing  people  should  find  it  difficult  to  successfully  per- 
petrate fraud  and  deceit  as  inducements  to  the  marriage  re- 
lation, rather  than  that  such  base  attempts  should  be  i^^arded 
as  of  trivial  importance  and  be  wholly  disregarded  by  the 
courts.  Unhappy  and  unfortimate  marriages  ought  to  be  dis- 
couraged. 8ch.  Dortu  ReJ.,  24-.  The  successful  perpetration 
of  fraud  is  not  deemed  to  be  a  subject  for  judicial  encour- 
agement (Lyman  v.  Lyman',  90  Conn.  390,  411,  97  Atl,  512, 
L.  E.  A.  1916  E,  643),  nor  is  the  court  authorized  to  legis- 
late in  favor  of  such  a  policy." 

In  New  York,  in  a  line  of  cases  of  which  Di  Lorenzo  v. 
Di  Lorenzo,  174  N.  Y.  467,  is  representative,  it  is  held  that 
a  marriage  contract  is  not  excepted  from  the  general  rule 
that  any  fraudulent  misrepresentation  of  a  material  fact  is 
sufficient  groimd  for  avoiding  a  contract  induced  thereby. 
While  we  are  not  to  be  understood  as  adopting  in  thedr  en- 
tirety the  conclusions  reached  in  the  ca^s  referred  to,  they 
are  cited  as  supporting  the  principle  that  where  a  fraud  prac- 
tised upon  a  person  of  immature  years  or  weak  mind  of  such 
a  character  as  to  necessarily  affect  the  health  or  well  being 
of  the  person  injured,  and  where  the  true  facts  are  such  that 
no  person  of  ordinary  prudence  would  have  made  the  con- 
tract with  knowledge  of  them,  induces  such  person  to  enter 
into  a  marriage  contract,  that  contract  may  be  avoided  upon 
the  application  of  the  injured  person  provided  the  applica- 
tion is  made  promptly  upon  the  discovery  of  the  fraud,  where 
the  status  of  the  parties  has  not  been  affected  by  the  interven- 
tion of  the  rights  of  children  bom  or  unborn. 
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Applying  these  principles  to  the  case  before  u«  we  have  no 
difficulty  in  reaching  the  conclnaion  that  the  marriage  be- 
tween the  parties  to  this  appeal  should  be  annulled. 

There  could  be  no  more  cruel  or  injurious  deception  or  one 
more  seriously  and  permanently  affecting  the  marriage  rela- 
tion than  that  practiced  upon  the  appellant  in  this  case.  She 
was  led  by  the  appellee  to  believe  that  he  was  an  honorable 
and  honored  member  of  society  who  had  served  and  suffered 
in  the  defence  of  the  nation  in  foreign  lands,  with  whom  she 
might  reasonably  have  expected  to  live  a  happy  and  useful 
lifa  In  reality  he  was  a  professional  swindler  whose  life 
had  been  largely  spent  in  penitentiaries  and  reformatories, 
and  who  was  shortly  after  the  marriage  arrested,  convicted, 
and  sentenced  for  crimes  he  had  conmiitted  before  he  met  the 
appellant.  Not  only  would  life  with  him  under  such  circum- 
stances be  abhorrent  to  a  person  of  ordinary  instincts  and  re- 
finement, but  every  purpose  of  the  marriage  relation  would 
be  defeated. 

To  approve  and  sanction  a  fraud  so  gross  and  destructive, 
and  to  condemn  this  school  girl  to  live  out  her  life  bound  by 
the  ties  of  marriagje  in  an  alliance  so  degrading,  would  be 
revolting  to  the  common  sense  of  justice,  and  would  profane 
the  very  marriage  relation  itself.  She  was,  it  is  true,  culpa- 
bly imprudent  and  indiscreet,  but  she  was  only  a  child,  and 
therefore  peculiarly  an  object  of  the  solicitude  and  protection 
of  a  court  of  chancery,  and  the  appellee  should  not  be  per- 
mitted by  it  to  retain  the  profits  of  his  fraud,  which  suc- 
ceeded only  because  of  that  very  imprudence  and  want  of  dis- 
cretion so  often  associated  with  youth,  upon  which  he  relied. 

For  the  reasons  given  the  decree  appealed  from  must  be 
reversed  and  the  cause  remanded  in  order  that  a  decree  an- 
nulling the  marriage  between  the  parties  may  be  passed. 

Decree  reversed  and  ccmse  remanded  for  the 
passage  of  a  final  decree  in  conformity 
with  this  opinion.  Costs  to  be  paid  by 
the  appellee. 
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Witness — Mental  In<:a'pacity — Presumption. 

A  witness  should  not  be  debarred  from  testifying,  on  the 
ground  of  mental  incapacity,  unless  the  proof  of  such  disquali- 
fication is  clear  and  conclusive,  the  test  of  incompetency  being 
whether  the  witness  has  sufficient  imderstanding  to  appreciate 
the  nature  of  an  oath,  and  sufficient  capacity  to  observe  and 
describe  correctly  the  facts  in  regard  to  which  she  is  called  to 
testify.  pp.  274,  275 

That  an  alienist  testified  that  the  witness  in  question  would 
be  apt  to  exaggerate  and  misrepresent  in  regard  to  matters 
on  which  she  had  delusions  was  no  reason  for  barring  her  from 
testifying  as  to  matters  as  to  which  she  was  not  shown  to  have 
delusions.  p.  281 

The  belief  of  the  relatives  of  the  proposed  witness,  as  testi- 
fied to  by  them,  that  her  feeling  against  defendants  would 
prompt  her  to  misrepresent  the  facts  to  their  disadvantage, 
is  not  a  ground    of  disqualification.  p.  282 

One  is  not  to  be  excluded  from  the  witness  stand  because 
his  hostility  towards  the  party  against  whom  his  testimony  is 
to  be  adduced    may  make  it  unreliable.  p.  282 

A  ruling  as  to  the  incompetency  of  a  witness  by  reason  of 
lack  of  mental  capacity  is  appealable.  p.  282 

Decided  January  ISth,  1922. 

Appeal  from  the  Court  of  Common  Pleas  of  Baltimore 
City  (Bond,  J.). 

Action  by  Robert  B.  Johnson  against  William  C.  Fred- 
erick and  Isabelle  Frederick.  From  a  judgment  in  favor  of 
the  first  named  defendant,  plaintiff  ai^)eal8.    Reversed. 
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The  cause  was  argued  before  Boyd,  C.  J.,  Thomas,  Pat- 
Tisox,  Urner,  Adkixs,  and  Offutt,  JJ. 

Eugene  O'Dunne,  with  whom  were  Harry  B,  Wolf  and 
Eugene  Frederick  on  the  brief,  for  the  appellant. 

Isaac  Lobe  Straus,  with  whom  were  W,  W.  Parker  and 
Leonard  Weinberg  on  the  brief,  for  the  appellee. 

Mrs.  Sehultheis  w^s  properly  regarded  as  disqualified  to 
testify.  28  Riding  Case  T^aw,  see.  38;  People  v.  Enright, 
i>5G  111.  221 ;  State  v.  Simes,  85  Pac.  914;  Arm.  Cas.  1913  E, 
'^\>^ ;  Boscoe,  Crim,  Evid,  (8th  Am.  Ed.),  vol.  1,  p.  179  ;  Ray, 
Med.  Jnr.  528  et  seq. ;  1  Wharton,  Crim,  Law,  sec.  752 ; 
Waring  v.  Warimj,  12  Jur.  947;  46  L.  R.  A.  {1^.  S.),  p. 
!():](),  note;  Rex.  v.  lliR,  Cox,  Crim.  Cas.  259. 

The  decision  of  the  trial  court  as  to  the  competency  of  an 
imbecile  or  feeble-minded  person  will  not  be  disturbed  unless 
there  is  a  clear  abuse  of  discretion,  or  the  court  admits  or 

1  ejects  the  witness  on  an  erroneous  view  of  a  legal  principle. 
Cogan  V.  Cogan,  202  Mass.  60;  Ann.  Cas.  1913  E.  328; 
Burns  v.  State,  145  Wis.  373;  Wigmore,  Evidence,  sec.  497; 

2  Elliott,  Evidence,  sec.  753;  Underhill,  Crim.  Evid.  sec. 
203;  Coleman  v.  Comm.,  25  Gratt  (Va.),  865;  State  v. 
Simes,  85  Pac.  914;  Roscoes  Crim.  Erid.  (8th  Am.  Ed.), 
vol.  1.  p.  179  et  seq.;  46  L.  R.  A.  N.  S.,  p.  1030,  note. 

Frner,  J.,  delivered  the  opinion  of  the  Court. 

A  very  important  question  is  presented  on  this  appeal.  It 
relates  to  the  disqualification  of  a  witness  on  the  ground  of 
mental  incapacity.  The  suit  was  brought  by  a  husband 
against  persons  alleged  to  have  alienated  his  wife's  affections. 
The  defendants  are  William  O.  Frederick  and  his  daughter, 
Isabelle  Frederick,  the  latter  of  whom  is  charged  with  hav- 
ing directly  caused  the  estrangement  between  the  plaintiff 
and  his  wife,  and  the  former  with  having  encouraged  and 
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pi-omoted  the  conduct  which  produced  that  unfortunate  re- 
sult At  the  trial  of  the  case  below,  evidence  was  offered 
tending  to  show  that  Mis6  Frederick  possessed  an  abnormal 
and  demoralizing  influence  over  the  plaintiff's  wife,  and 
exerted  it  so  actively  and  persistently  as  to  make  inevitable 
the  alienation  whidh  in  fact  ooourred.  It  was  then  proposed 
to  prove  that  Mr.  Frederick  had  aided  his  daughter  in  the 
course  of  conduct  to  which  we  have  alluded.  For  this  pur- 
pose a  sisternin-law  of  Mr.  Frederick,  by  the  name  of  Mrs. 
Schultheis,  was  called  as  a  witness,  but  objection  being  made 
that  she  was  mentally  incompetent  to  testify,  an  inquiry  was 
conducted  by  the  court  on  that  subject,  and  she  was  held  to 
be  disqualified.  The  admitted  evidence  was  considered 
legally  insufficient  to  support  a  recovery  against  Mr.  Fred- 
erick, and  a  verdict  in  his  favor  was  directed  at  the  dose  of 
the  plaintiff's  oasa  Prom  the  judgment  entered  on  that  \"er- 
dict  the  plaintiff  has  appealed.  The  record  does  not  show 
the  result  of  the  trial  so  far  as  Miss  Frederick  was  concerned. 

There  are  fifly-three  bills  of  exceptions  in  the  record,  but 
most  of  them  relate  to  the  admission  of  evidence  to  pi-ove  the 
incompetency  of  the  witness  to  whom  we  have  referred. 

The  rule  of  law  applicable  to  an  inquiry  into  the  mental 
qualification  of  a  witness  has  been  stated  by  this  Court  in  the 
case  of  Weeks  v.  Siaie,  126^  Md.  227-8.  In  that  case  the  de- 
fendant was  under  indictment  for  having  carnal  knowledge 
of  a  woman  alleged  to  he  an  imbecile.  The  fact  of  her  im- 
becility was  proven,  but  it  was  determined  that  she  was 
capable  of  testifying.  In  discussing  that  question  the  opin- 
ion of  the  Court,  delivered  by  Jidge  Thomas,  said:  "The 
fact  that  Carrie  Waring  was  alleged  or  shown  to  be  an  imbe- 
cile did  not  necessarily  render  her  incompetent  as  a  witness. 
If  an  imbecile  has  sufficient  understanding  to  appreciate 
the  nature  and  obligation  of  an  oath  and  sufficient  capacity 
to  observe  and  describe  correctly  the  facts  in  regard  to  which 
she  is  called  to  testify,  there  is  no  reason  why  her  testimony 
should  be  excluded.     2  Russell  Crimes  (6th  Ed.),  969;  1 
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Greenleaf,  Eindence  (13th  Ed.),  seotions  365-367;  Hoch- 
heim^rs  Crinvimd  Txim,  sections  300-303;  State  v.  Meyers, 
37  L.  R.  A.  423,  and  note;  State  v.  Michael,  19  L.  R.  A. 
605,  and  note.  In  40  Cyc.  2201,  it  is  aaid:  ^An  insane 
person  may  be  a  competent  witness  where,  notwithstanding 
his  affliction,  he  is  capable  of  observing  accurately  and  stat- 
ing oorreotly  what  be  ob8er\'ed  and  understanding  the  nature 
and  obligation  of  an  oath';  and  in  the  ease  of  District  of 
Columbia  v.  Arvies,  107  U.  S.  519,  the  Supreme  Court  said: 
'The  general  rule,  therefore,  is,  that  a  lunatic  or  a  person 
affected  with  insanity  is  admissible  as  a  witness  if  he  have 
sufficient  understanding  to  apprehend  the  obligation  of  an 
oath,  and  to  be  capable  of  giving  a  correct  account  of  the 
matters  which  he  has  seen  or  heard  in  reference  to  the  ques- 
tions at  issue;  and  whether  he  have  that  understanding  is  a 
question  to  be  determined  by  the  Court,  upon  examination  of 
the  party  himself,  and  any  competent  witness  who  can  speak 
to  the  nature  and  extent  of  his  insanity.'  In  4  Words  and 
Phraser,  3391-3392,  imbeciles  are  said  to  be  persons  whose 
mental  powers  and  resources  are  limited  oi*  whose  minds  are 
weak  or  feeble.  After  an  examination  of  her  testimony  and 
the  testimony  of  the  two  physicians,  we  entirely  agi'ee  with 
the  conclusion  of  the  learned  court  below  that,  while  Carrie 
Waring  was  an  imbecile,  she  was  nevertheless  competent  to 
testify  to  the  facts  as  to  which  she  was  interrc^ate'l.  The 
(jiiestion  of  the  competency  of  a  witness  is  one  to  be  deter- 
mined by  the  Court,  and  should  be  disposed  of  as  soon  as  it 
arises  and  before  the  witness  is  allowed  to  testify  to  the  facts 
in  issue.  Hochheimer's  Criminal  Law,  section  300;  Amd  v. 
AmUn{j,  53  ^lA.  192;  Freeny  v.  Freetiy,  80  ^U\.  406;  Dl^ 
frict  of  Columhia  v.  Armes,  supra,*' 

The  opinion  from  which  we  have  just  quoted  makes  un- 
necessary a  further  discussion  of  the  principle  upon  which 
the  present  question  is  to  be  decided.  Our  duty  is  to  prop- 
erly apply  that  principle  to  the  testimony  offered  in  this 
instance  to  prove  the  alleged  disqualification. 
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The  witness,  Mrs.  Schultheis,  whose  capacity  to  testify  is 
to  be  considered,  was  about  sixty-eight  years  of  age  at  the 
time  of  the  trial.  When  she  first  appeared  on  the  witness 
stand  the  defendants,  while  objecting  to  her  competency, 
had  no  testimony  then  available  to  sustain  their  objection, 
and  she  was  allowed  to  be  questioned  for  a  time  as  to  her  re- 
lationship to  the  parties  and  as  to  the  handwriting  of  certain 
letters  which  Miss  Frederick  was  supposed  to  have  Avritten. 
The  answers  of  Mrs.  Schultheis  to  these  inquiries  appeared 
to  be  rational.  Her  testimony  was  then  suspended  for  a  hear- 
ing, before  the  court  alone,  of  the  question  raised  as  to  her 
sanity.  In  the  course  of  this  hearing  she  was  recalled  to 
the  witness  stand  and  interrogated  by  the  court  and  counsel 
as  a  means  of  ascertaining  her  mental  condition.  The  able 
judge  who  tried  the  case  could  not  discover  in  the  demeanor 
and  replies  of  the  witness  any  sufficient  ground,  as  he  stated, 
for  declining  to  have  the  jury  receive  her  testimony.  Speak- 
ing as  to  the  result  of  his  own  observation,  he  said:  "If 
there  is  anything  wrong,  it  seems  to  me  to  be  very  mild." 
So  far  as  we  can  judge  from  the  report  in  the  record  of  the 
testimony  of  Mrs.  Schultheis,  it  is  c(Aerent  and  intelligent. 
It  does  not  compare  unfavorably  in  those  respects  with  the 
testimony  of  the  average  witness  whose  sanity  is  unques- 
tioned. The  trial  judge  solved  the  problem  by  ruling  against 
the  competency  of  the  proffered  witness  in  accordance  with 
what  he  regarded  as  the  weight  of  the  independent  evidence 
on  the  subject. 

The  first  witness  examined  as  to  the  mental  condition  of 
Mrs.  Schultheis  was  her  sister,  Mrs.  Wyman,  who  expressed 
the  opinion  that  the  former  was  incapable  of  testifying  in 
this  case.  The  reasons  given  for  that  opinion  were  that: 
"She  imagines  she  is  persecuted,  people  want  to  harm  her 
and  she  is  never  treated  right.  That  is  the  way  her  mind  goes 
and  we  have  done  everything  in  the  world  to  make  it  pleasant 
for  her.  *  *  *  She  has  an  excellent  memory  to  carry  tales 
and  she  has  a  convenient  memory  at  times  to  keep  things  to 
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herself.  *  *  *  There  is  an  exaggeration  all  the  time."  The 
witness  did  not  oonsider  her  sister  "capable  of  taking  a  good 
religious  oath."  ^^My  sister/'  she  said,  "never  hears  a  ser- 
mon unless  it  is  at  a  funeral  and  we  cannot  prevail  upon  her 
to  go  to  church."  At  the  suggestion  of  a  physician  who  was 
consulted  about  Mrs.  Schultheis,  the  witness  took  her  to  the 
Phipps  Clinic  for  examination. 

The  record  of  that  investigation  was  offered  in  evidence. 
It  includes,  in  addition  to  references  to  the  family  history, 
the  following  statements:  "Chief  complaint  given  by  sister, 
general  senility,  talkative  and  cannot  control  herself.  The 
patient  says,  4t  is  not  that  bad.  I  have  a  cold.  I  am  not 
crazy.'  "Since  her  husband's  death  she  has  felt  that  the  world 
was  not  treating  her  right,  she  did  not  have  as  much  money 
as  she  ought.  She  nursed  her  sister,  who  died  in  April,  and 
since  her  sister's  death  has  felt  ill-used,  felt  that  she  should 
have  been  paid  and  has  been  resentful  toward  her  brother-in- 
law  and  niece."  "She  is  very  talkative,  but  this  is  nothing 
new.  She  has  always  talked  of  her  troubles  to  others."  "The 
patient  is  irritable,  angry,  and  has  frequent  crying  spells. 
Her  mental  status  shows  that  she  is  irritable  and  cranky, 
contradicting  angrily  statements  of  sister.  She  talks  about 
her  troubles  very  much  in  detail  and  gives  the  impression  of 
exaggeration.  She  is  correctly  oriented,  retains  nine  digits 
with  one  transposition.  Memory  for  past  events :  Born,  July 
31,  1853 ;  married  in  1870  at  the  age  of  17.  Husband  died 
in  1892,  when  she  was  39.  Memorj'-  for  the  recent  past  cor- 
rect. Grasp  of  general  information  good.  Calculation,  some 
transpositions.  Apparently  no  insight.  Diagnosis:  Psyco- 
path,  with  involutional  exacerbation." 

The  term  "psycopath"  was  later  defined  by  an  alienist, 
who  testified  for  the  defendants,  as  meaning  one  who  is 
abnormal  mentally  from  birth.  It  is  "applied  to  an  indi- 
vidual who  is  bom  with  or  aU  his  life  has  an  abnormal 
mental  state,  irrespective  of  what  that  particular  state  is  so 
long  as  it  is  abnormal  or  different  from  the  normal,  so  that 
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it  is  a  very  broad  classification."  The  words  "involunlary 
exacerbation,"  as  used  in  the  clinic  report,  meant  **an  in- 
crease in  her  symptoms  due  to  old  age."  The  alienist  taid 
that  a  psycopath  may  be  not  irresponsible. 

After  being  examined  at  the  Phipps  Clinic,  Mrs.  Schult- 
heis  left  the  hospital  and  continued  her  usual  course  of  life. 
Dr.  Houck,  at  whose  suggestion  she  had  been  taken  to  the 
clinic  for  examination,  testified  that  when  Mra.  Wyman 
spoke  to  him  about  having  her  sister  declared  insane  he  told 
her  she  was  very  foolish,  "and  then,"  he  said,  *^I  referred 
her  to  the  Phipps  Clinic,  and  I  think  they  sustained  my 
ideas."  He  further  testified  that  he  had  been  visited  by  Mrs. 
Schultheis  several  times  about  some  minor  ailment,  and  that 
he  did  not  observe  anything  wrong  with  her  mind. 

George  W.  Hoffman,  a  brother  of  Mrs.  Schultheis,  after 
stating  that  he  thought  his  sister  incapable  of  testifying,  was 
asked  by  the  court :  "Suppose  you  and  she  should  enter  into 
a  contract,  would  she  be  able  to  tell  what  she  did  then  and 
recognize  her  signature?"  To  which  he  replied:  "I  could 
not  tell  that  close  in  that  short  time.  She  may  be  able  to." 
(Q.)  "But  you  think  that  time  would  make  some  differ- 
ence?" (A.)  "Yes;  I  think  it  would." 

Mrs.  Rose,  a  niece  of  Mrs.  Schultheis,  testified  that  she 
considered  her  aunt  mentally  irresponsible.  This  opinion 
was  based  on  "the  fact  that  she  is  verv  indiscreet  in  the 
manner  in  which  she  talks  about  things  which  should  be 
private  property,  or  personal  affairs,  and  the  people  whom 
she  selects  to  talk  these  things  over  with,"  and  she  "has  no 
sense  of  propriety  about  anything  when  she  gets  started  on 
her  favorite  line  of  talk.  She  is  very  vindictive  in  her 
manner"  and  "exceedingly  jealous."  To  the  inquiry  whether 
;Mrs.  Schultheis  could  understand  the  obligation  of  an  oath, 
the  witness  answered :  "I  think  she  is  possessed  of  sufficient 
cunning  as  against  people  of  her  like  to  realize  the  possi- 
bility that  it  might  mean  for  her  to  serve  her  own  ends." 
In  answer  to  the  question  whether  her  aunt  would  know 


Digitized 


by  Google 


JOHNSTON  vs,  FREDERICK.  279 

Md.]  Opinion  of  the  Court. 

what  the  words  of  the  oath  meant,  the  niece  said:  ^^Yes, 
she  would  know  what  they  meant,  but  I  think  she  is  of  an 
unscrupulous  nature,  and  would  not  hesitate  to  say  things 
that  would  help  her."  The  witness  further  said  that  she 
thought  her  aunt  had  delusions  about  being  persecuted,  that 
she  had  **a  very  monotonous  way  of  repeating  things,"  and 
that  her  descriptions  were  "exaggerated  and  imaginative." 
On  cross-examination  the  witness  stated,  as  reasons  why  she 
considered  her  aunt  incompetent,  that  "she  is  vindictive, 
jealous  and  indiscreet  and  unscrupulous,  and  she  talks  about 
her  daughter-in-law,"  and  "to  anybody  of  normal  mind  it 
would  seem  to  indicate  that  a  person  who  would  try  to  dam- 
age a  person'B  character  and  reputation,  as  she  is  now  doing, 
was  not  normal." 

Dr.  Gillis,  the  alienist  to  whom  reference  has  been  made, 
testified,  on  the  basis  of  the  Phipps  Clinic  report  and  the 
testimony  of  Mrs.  Wyman,  Mr.  Hoffman,  and  Mrs.  Rvse, 
which  he  had  heard,  that  he  did  not  think  Mrs.  Schultheis 
was  mentally  capable  of  appreciating  the  obligation  of  an 
oath  or  of  accurately  describing  facts  with  respect  to  the 
character  and  conduct  of  a  person  about  whom  she  might  be 
interrogated.  It  was  admitted  by  the  witness  that  a  per- 
sonal examination,  which  he  had  not  made,  would  be  a  more 
satisfactory  basis  for  an  opinion  as  to  the  mental  condition 
of  Mrs.  Schultheis,  and  that  he  was  relying  on  the  diagnosis 
made  at  the  Phipps  Clinic.  When  recalled  after  Mrs. 
Schultheis  herself  had  been  questioned,  Dr.  Gillis  further 
testified  in  part  as  follows :  "I  do  not  think  she  is  mentally 
competent  to  testify  in  this  case.  *  *  *  Because  she  shows 
definite  signs  of  persecutory  ideas,  especially  against  the 
defendants  in  this  case,  and,  for  that  reason,  her  testimony 
would  not  be  mentally  competent.  *  *  *  It  would  be  a  narra- 
tion of  fact,  probably,  but  very  much  exaggerated,  colored, 
by  her  delusionary  trend.  *  *  *  She  may  understand,  gen- 
erally, the  nature  of  the  oath,  but  if  the  matter  she  is  to 
testify  about  has  anv  relation  to  matters  on  which  she  has 
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delusions  or  ideas  of  persecutory  type,  then,  of  course,  her 
idea  of  an  oath  would  not  be  a  proper  one;  in  other  words, 
she  may  know  what  an  oath  means,  but  when  it  comes  to 
making  statements  about  persons,  or  things,  that  she  weaves 
into  her  delusionary  trend,  then,  of  course,  she  is  very  likely 
to  exaggerate  and  misrepresent.'' 

The  eldest  son  of  Mrs.  Schultheis  testified  that  his  mother 
is  ^^extremely  imaginary  at  times,'^  and  has  delusions  as  to 
being  persecuted,  thinking  that  ^^almost  anyone  she  ever 
associated  with  is  trying  to  do  her  an  injustice.''  Being 
asked  whether  his  mother  thought  that  Mr.  Frederick  had 
persecuted  or  wronged  her,  the  witness  said :  "Yes ;  she  has 
told  me  so."  (The  Court):  "Has  told  you  what?"  (The 
Witness  J :  "That  he  has  done  her  a  great  injustice."  In 
the  opinion  of  this  witness,  Mrs.  Schultheis  is  not  mentally 
capable  of  imderstanding  the  nature  and  obligation  of  an 
oath  and  of  testifying  correctly  as  to  past  occurrences,  and 
particularly  as  to  the  conduct  of  the  defendants,  because 
"she  would  be  too  biased  and  prejudiced  to  answer  prop- 
erly." 

Mrs.  Essig,  a  sister  of  Mrs.  Schultheis,  having  expressed 
the  view  that  the  latter  could  not  accurately  describe  the 
conduct  of  the  defendants  in  relation  to  this  case,  was  asked 
her  reason  for  that  opinion,  and  replied:  "She  may  exag- 
gerate some  things."  When  questioned  as  to  what  delusions 
her  sister  had,  the  witness  said:  "She  imagines  she  really 
was  more  than  what  she  is,"  "she  was  expecting  to  be  a 
wealthy  woman  some  day."  Another  instance  given  of  a 
delusion  was :  "She  would  give  her  own  children  away  some 
time,"  because  "she  would  say  they  didn't  act  right  towards 
her."  Later  in  her  testimony  the  witness  said:  "I  am  sorry 
anything  like  this  should  have  happened,  for  my  sister  to  be 
so  foolish  and  turn  on  her  own  family." 

Dr.  Fawcett,  a  physician  who  has  had  experience  in  the 
treatment  of  mental  diseases,  and  who  interviewed  Mrs. 
Schultheis,  testified  that  in  his  opinion  she  was  capable  of 
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understanding  the  obligation  of  an  oath  "as  well  as  about 
ninety-five  per  cent,  of  those  who  come  on  the  witness  stand/' 
and  was  undoubtedly  competent  to  testify  as  to  facts  which 
came  imder  her  observation.  He  said :  "After  a  half -hour  s 
conversation  with  her,  I  found  that  she  had  no  delusions, 
and  that  she  had  no  unreasonable  suspicions,  and  the  only 
thing  that  I  can  say,  which  would  not  be  called  abnormal,  in 
a  woman  of  her  age,  is  that  she  is  unusually  garrulous.'' 

The  oral  opinion  of  the  trial  judge,  as  reported  in  the 
record,  indicates  that  he  regarded  the  question  before  him 
as  involved  in  doubt  and  diflSculty.  "I  had  a  strong  incli- 
nation," he  said,  "to  pass  this  question  over  to  the  jury  and 
leave  it  to  them  to  pass  upon  the  value  of  the  testimony." 
In  our  judgment,  that  would  have  been  the  better  course.  A 
witness  should  not  be  debarred  from  testifying  on  the  ground 
of  mental  incapacity  unless  the  proof  of  such  disqualifica- 
tion is  clear  and  conclusive.  The  test  of  incompetency  is 
whether  the  witness  has  "sufficient  understanding  to  appreci- 
ate the  nature  and  obligation  of  an  oath  and  sufficient  capac- 
ity to  observe  and  describe  oorrectly  the  facts  in  regard  to 
which  she  is  called  to  testify."  The  conclusion  of  the  alien- 
ist witness  for  the  defendants,  after  he  had  seen  and  heard 
ilrs.  Schultheis  under  examination,  was  that  she  could  un- 
derstand the  nature  of  an  oath,  but  that  she  would  be  apt 
to  "exaggerate  and  misrepresent"  in  regard  to  "matters  on 
which  she  has  delusions  or  ideas  of  a  persecutory  type." 
The  subject  about  which  Mrs.  Schultheis  had  been  called  to 
testify  was  the  conduct  of  the  defendants  allogeil  in  the 
declaration.  There  was  no  satisfactory  proof  that  she  was 
afflicted  with  a  delusion  on  that  subject.  To  assume  the 
existence  of  such  a  delusion  would  be  to  make  an  assump- 
tion adverse  to  the  plaintiff  upon  the  very  issue  which  he  was 
entitled  to  have  tried  and  determined.  There  was  evidence 
tending  to  show  that  the  witness  was  hostile  to  the  defend- 
ants, but  this  appears  to  have  been  due  to  her  belief  that 
Mr.  Frederick  had  "done  her  a  great  injustice"  in  not  com- 
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pensating  her  for  services  rendered.  As  to  whether  or  not 
there  was  any  basis  for  that  view  we  are  not  informed  bv  the 
evidence. 

It  is  apparent  from  the  testimony  of  the  relatives  of  Mrs. 
Schnltheis,  who  expressed  opinions  unfavorable  to  her  com- 
petency, that  their  principal  concern  was  not  as  to  her 
capacity,  but  as  to  her  disposition  to  testify  truthfully  in 
this  caae.  They  were  evidently  objecting  to  her  as  a  wit- 
ness because  of  their  belief  that  her  feeling  against  the  de- 
fendants would  prompt  her  to  misrepresent  the  facts  to 
their  disadvantage.  This  belief  may  have  been  sincere,  but 
it  is  not  a  sufficient  ground  of  disqualification.  The  compe- 
tency of  a  witness  to  testify  cannot  be  denied  merely  be- 
cause of  apprehensions  that  his  testimony  may  not  be  truth- 
ful. If  he  is  capable  of  appreciating  his  oath  and  of  testi- 
fying correctly,  he  is  not  to  be  rejected  altogether  because  of 
proof  that  he  might  be  disposed  to  disregard  that  obligation. 
There  is  the  right  and  opportunity  to  dispute  the  credi- 
bility of  a  witness  after  he  has  testified  by  proof  that  he  is 
prejudiced  or  unworthy  of  belief.  But  he  could  not  be  ex- 
cluded from  the  witness  stand  on  the  ground  that  his  testi- 
mony would  be  unreliable  as  a  result  of  hostility  towards 
the  party  against  whom  it  is  adduced. 

Upon  the  question  as  to  the  mental  capacity  of  the  witness 
under  investigation  in  this  case  we  do  not  find  the  evidence 
sufficiently  conclusive  to  justify  the  ruling  by  which  the 
objection  to  her  competency  was  sustained.  It  is,  of  course, 
an  appealable  ruling,  and  while  it  is  entitled  to  the  benefit 
of  special  presumptions,  in  view  of  the  nature  and  method 
of  adjudication  of  the  question  involved,  we  are  unable  to 
concur  in  the  conclusion  upon  that  point  which  the  court 
below  eventually  reached. 

Independently  of  the  testimony  proposed  to  be  elicited 
from  the  witness  who  was  held  to  be  disqualified,  there  was 
no  evidence  legally  sufficient  to  support  the  liability  charged 
against  the  appellee,  and  the  action  of  the  court  in  so  ruling 
upon  the  admitted  evidence  was  proper. 
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Of  the  j&fty-two  exceptions  to  the  admission  of  evidence, 
all  but  five  were  taken  in  the  course  of  the  heai'ing  before 
the  court  alone  upon  the  question  of  the  qualification  of  the 
witness  who  was  rejected.  It  is  unnecessary  to  pass  upon 
each  of  those  exceptions,  because  upon  the  assumption  that 
the  evidence  objected  to  was  all  admissible,  we  have  found 
it  insufficient  to  sustain  the  theory  upon  which  it  was  oifered. 
The  ruling  which  we  have  mainly  considered  and  in  which 
we  find  reversible  error,  is  the  subject  of  the  fifty-second 
exception.  The  five  objections  to  evidence  not  relating  to 
the  disqualification  issue  were  properly  overruleil. 

Judgment  reversed,  ivith  costs,  and  new  trial 
awarded. 
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THE  MAYOR  AOT)  CITY  COUNCIL  OF 
BALTIMORE. 

Intoxicating  Liquors — Refund  of  License  Fee — Construction  of 

Statute, 

Acts  1920,  ch.  431,  authorizing  and  directing  Baltimore  City 
to  refund,  to  every  holder  of  a  license  to  sell  intoxicating 
liquors  for  the  year  May  Ist,  1919,  to  May  1st,  1920,  "the 
amount  of  the  unused  license  from  July  Ist,  1919,  to  May  1st, 
1920,  which  was  paid  to  the  city,"  required  the  city  to  refund, 
not  the  license  fee  received  for  the  entire  period  last  named, 
but  merely  such  portion  thereof  as  represented  the  portion  of 
such  period  during  which  the  license  was  unused  by  the  licensee. 

pp.  290-292 

One  was  not  entitled  to  have  the  license  fee  refunded  for 
the  time,  after  the  sale  of  intoxicating  liquors  became  illegal, 
during  which  he  used  his  license  for  the  sale  of  liquors  which, 
though  not  in  fact  intoxicating,  were  within  the  definition  of 
intoxicating  liquors  as  given  in  the  city  charter.  p.  291 

While  the  title  of  an  act  may  be  looked  to  in  doubtful  cases 
in  arriving  at  the  intention  of  the  Legislature,  it  will  not  be 
permitted  to  control  the  express  language  of  the  act.  p.  291 

Decided  January  ISth,  1922. 

Appeal    from    the    Superior    Court   of   Baltimore    City 

(GORTER,  J.). 

Petition  for  mandamus  by  John  N.  Engel  against  The 
Mayor  and  City  Coimcil  of  Baltimore,  a  municipal  corpora- 
tion. From  a  judgment  for  defendant,  petitioner  appeals. 
Affirmed. 
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The  cause  was  argued  before  Boyd,  C.  J.,  Thomas,  Patti- 
soN,  Urnee,  Adkins,  and  Opfutt,  JJ. 

Isaac  Lobe  Straus,  with  whom  was  Stephen  J.  McDorumgh 
on  the  brief,  for  the  appellant. 

A,  Walter  Eraus,  Assistant  City  Solicitor,  with  whom  was 
Roland  R.  Marchant,  City  Solicitor,  on  the  brief,  for  the 
appellee. 

Thomas,  J.,  delivered  the  opinion  of  the  Court. 

This  «.ppeal  is  from  a  judgment  in  favor  of  the  Mayor  and 
City  Council  of  Baltimore  in  a  mandamus  case. 

On  the  17th  of  March,  1921,  John  N.  Engel  filed  a  peti- 
tion in  the  Superior  Court  of  Baltimore  City,  ailing  that, 
for  a  number  of  years  prior  to  July  Ist^  1919,  he  was  en- 
gaged in  the  business  of  selling  intoxicating  liquors;  that  he 
obtained  a  license  to  sell  the  same  in  Baltimore  City  for  the 
year  extending  from  May  1st,  1919,  to  May  1st,  1920,  for 
which  he  paid  to  the  Clerk  of  the  Court  of  Common  Pleas  of 
Baltimore  City  the  sum  of  $1,100,  as  required  by  the  then 
existing  law,  and  conducted  his  business  at  Nos.  1301  and 
1303  North  Fulton  Avenue,  from  May  1st,  1919,  to  June 
30th,  1919 ;  that  by  virtue  of  the  Act  of  Congress  passed  in 
pursuance  of  the  Eighteenth  Amendment  of  the  Constitution 
of  the  Fnited  States,  and  under  the  conditions  of  the  war 
with  the  German  Empire,  it  became  unlawful  to  sell  intoxi- 
cating liquors  in  the  City  of  Baltimore,  and  throughout  the 
State  of  Maryland  and  throughout  the  United  States,  on  and 
after  July  1st,  1919,  and  he  was  therefore  prohibited  from 
spiling  intoxicating  liquors  under  his  license,  and  on  and 
after  July  1st,  1919,  it  became  unused  by  him  for  the  pur- 
poses for  which  it  was  issued ;  that  the  defendant  is  a  muni- 
cipal corfK)ration,  and  that  three-fourths  of  the  sum  paid  by 
him  for  said  license,  was  according  to  law  turned  over  to  the 
defendant  for  its  municipal  purposes,  and  that,  at  its  Jan- 
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iiary  Session  of  1920,  the  Legislature  passed  the  act  known 
a^  chapter  431  of  the  Acts  of  1920,  as  follows: 

"An  Act  to  authorize  and  direct  the  Mayor  and  City 
Council  of  Baltimore  to  refund  to  the  holders  of 
licenses  to  sell  intoxicating  liquors  in  the  City  of  Bal- 
timore, the  amount  of  the  said  license  fees  received 
by  said  city  for  the  period  from  July  1,  1919,  to  May 
1, 1920. 

"Section  1.  Be  it  enacted  by  the  General  Assembly 
of  Maryland,  That  the  Mayor  and  City  Council  of 
Baltimore  be  and  they  are  hereby  authorized  and  di- 
rected to  refund  and  pay  to  each  and  every  holder  of 
a  license  to  sell  intoxicating  liquors  in  the  City  of 
Baltimore  for  the  year  May  1,  1919,  to  May  1,  1920, 
the  amount  of  the  unused  license  from  July  1,  1919, 
to  May  1,  1920,  which  was  paid  to  the  City  of  Balti- 
more. 

"Sec.  2.  And  be  it  further  enacted,  That  the  Mayor 
and  City  Council  of  Baltimore  be  and  they  are  hereby 
directed  to  provide  in  the  Ordinance  of  Estimates  for 
the  year  1921  an  amount  sufficient  to  refimd  the  un- 
used licenses  as  provided  for  by  the  preceding  sec- 
tion. 

"Sec.  3.     And  be  it  further  enacted,  That  this  Act 
shall  take  effect  June  1,  1920." 
"Approved  April  9,  1920." 

The  petition  further  alleges  that,  under  the  provisions  of 
said  act,  it  became  the  duty  of  the  defendant  to  refund  to 
the  petitioner  such  proportion  of  the  whole  amount  paid  by 
him,  and  received  by  the  defendant  for  said  license,  as  the 
portion  of  said  year  from  July  Ist,  1919,  to  May  Ist,  1920, 
bears  to  the  whole  of  said  year,  extending  from  May  Ist, 
1919,  to  May  1st,  1920;  that  in  disregard  of  its  duty  under 
said  chapter  431  of  the  Acts  of  1920,  the  defendant  has  re- 
fused and  still  refuses  to  pay  to  the  petitioner  said  propor- 
tionate part  of  the  sum  paid  by  him  for  said  license,  and 
thatt,  as  a  matter  of  right  and  justice^  and  in  order  tliat  the 
intent  and  mandate  of  said  act  of  the  General  Assembly  nmy 
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be  performed  and  the  rights  of  the  petitioner  may  be  secured, 
it  is  necessary  for  the  court  to  intervene  by  a  writ  of  man- 
damus directed  to  the  defendant,  requiring  it  to  pay  to  the 
petitioner  the  said  proportion  of  the  entire  sum  paid  by  him 
for  said  license  and  received  by  the  defendant.  The  petition 
then  prayed  for  a  vmt  of  mandamus,  directed  to  the  defend- 
ant, requiring  it  to  pay  to  the  petitioner  said  "proportionate 
part  *  *  *  of  the  entire  sum  paid  by  him  for  said  license  and 
received  by  said  defendant." 

The  defendant  filed  an  answer  to  the  petition,  in  which  it 
admits  that  the  petitioner  was  engaged  in  the  bufliness  of 
selling  intoxicating  liquors;  that  he  obtained  a  license  to  sell 
intoxicating  liquore  in  Baltimore  City  for  the  year  b^inning 
May  Ist,  1919,  and  ending  May  1st,  1920,  and  paid  to  the 
Clerk  of  the  Court  of  Conmion  Pleas  the  sum  of  $1,100  for 
said  license.  The  answer  then  alleges  that  the  defendant 
denies  tliat  it  became  imlawful  to  sell  intoxicating  liquors  in 
Baltimore  City,  &c.,  on  and  after  July  1st,  1919,  by  virtue 
of  the  provisions  of  the  Act  of  Congress  passed  in  pursuance 
of  the  Eighteenth  Amendment  of  the  Constitution  of  the 
United  States;  that  the  petitioner  was  prohibited  by  the  Act 
of  Congress,  commonly  known  as  the  Wartime  Prohibition 
Act,  from  selling  intoxicating  liquors  in  Baltimore  City  on 
and  after  July  1st,  1919,  under  the  license  issued  to  and  paid 
for  by  him,  but  the  defendant  denies  "that  said  license  for 
that  reason  was  and  became  incapable  of  being  used  by  said 
petitioner  or  was  and  became  unused  by  him  as  alleged  in  the 
petition."  The  answer  further  alleges  that,  on  and  after 
July  1st,  1919,  there  was  sold  in  Baltimore  City,  &c.,  fer- 
mented liquors  containing  more  than  two  per  cent,  by  weight 
of  alcohol,  but  which  were  not  in  fact  intoxicating,  and  that 
liquors  of  this  character  could  lawfully  be  sold  in  Baltimore 
City  without  violating  any  law  passed  by  the  CK>ngress  of  the 
Ignited  States  up  to  Januarj'  16th,  1921,  upon  which  date  the 
Act  of  Congress  commonly  known  as  the  Volstead  Act  was 
passed  for  the  enforcement  of  the  Eighteenth  Amendment, 
prohibiting  the  sale  for  beverage  purposes  of  any  liquor  con- 
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taining  more  than  one-half  of  one  per  cent,  of  alcohol,  bo- 
came  operative;  that  while  the  sale  of  fermented  liquors  of 
the  character  mentioned  could  be  made  in  Baltimore  City 
up  to  January  16th,  1920,  without  violating  the  federal 
statutes,  yet  any  sale  of  such  liquors  in  Baltimore  City  with- 
out a  license  was  unlawful  and  prohibited  by  the  laws  of  the 
State ;  that  the  petitioner,  under  and  by  virtue  of  the  license 
issued  to  him,  sold  fermented  liquors  containing  more  than 
two  per  cent,  by  weight  of  alcohol,  but  not  in  fact  intoxicat- 
ing, in  Baltimore  City  from  July  1st,  1919,  to  January  16th, 
1920,  and  that  it  was  not  imtil  said  last  mentioned  date, 
when  it  became  ill^al  to  sell  such  liquors  by  virtue  of  the 
Volstead  Act,  that  the  petitioner  surrendered  his  license  for 
cancellation;  that  the  defendant  admits  the  passage  of  chap- 
ter 431  of  the  Acts  of  1920;  that  the  defendant  denies  that 
said  act  imposes  upon  it  any  valid  obligation  to  refund  any 
portion  of  the  license  fee  paid  by  the  petitioner  "because 
said  statute  is  unconstitutional  *  *  *  for  the  reason  that"  it 
is  a  local  law,  ^'applicable  only  to  Baltimore  City  and  deals 
with  a  matter  covered  by  the  express  powers  granted  to  it  by 
its  charter,  and  that  since  the  ratification  of  Art.  11-A  of  the 
Constitution  of  Maryland  and  the  adoption  of  the  charter 
pursuant  to  its  provisions  by  the  voters  of  Baltimore  City, 
no  local  law  of  the  character  here  involved  can  constitution- 
ally be  enacted  by  the  General  Assembly";  that  assuming 
said  statute  to  be  constitutional,  a  proper  construction  thereof 
contoniplates  a  refund  to  persons  who  procured  licenses  for 
the  year  b^inning  May  1st,  1919,  and  ending  'Slay  1st, 
1920,  calculated  not  from  July  1st,  1919,  to  May  1st,  1920, 
but  calculated  from  the  date  of  the  surrender  and  cancella- 
tion of  any  particular  license  to  May  1st,  1920,  and  that  the 
defendant  has  made  provision  for  such  refund  "in  its  Ordi- 
nance of  Estimates  for  the  year  1921,  *  *  *  and  that  in 
making  said  provision  upon  the  bases  above  specified,  it 
followed  the  precedent  established  by  the  State  of  Maryland 
in  making  similar  provision  for  the  refund  of  that  portion  of 
such  license  fees  for  said  year  received  by  it" ;  that  the  de- 
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f endant  admits  that  it  has  refused  to  refund  to  the  petitioner 
the  proportionate  part  of  the  license  fee  demanded  by  him, 
but  denies,  for  the  reasons  stated,  that  such  refusal  has  been 
in  disregard  of  any  duty  imposed  upon  it  by  Chapter  431 
of  the  Acts  of  1920;  that  the  defendant  denies  that  it  is 
necessary  or  proper  for  the  court  to  intervene,  and  alleges 
that  it  has  discharged  fully  every  duty  it  may  owe  to  the 
peititioner  or  others  who  may  have  procured  such  licenses  by 
making  the  provision  "for  refimd  herein  referred  to." 

The  petitioner  demurred  to  the  answer  of  the  city,  but 
the  court  overruled  the  demurrer,  and  the  petitioner  having 
declined  "to  file  any  further  pleading,"  etc.,  the  court  en- 
tered the  judgment  for  the  defendant  from  which  this  appeal 
was  taken. 

The  petitioner  avers,  in  substance,  that  he  paid  $1,100 
for  a  license  to  sell  intoxicating  liquors  in  Baltimore  City 
for  the  year  beginning  May  1st,  1919,  and  ending  May  1st, 
1920;  that  by  virtue  of  the  Act  of  Congress  passed  in  pur- 
suance of  the  Eighteenth  Amendment,  "and  under  the  con- 
ditions of  the  war  with  the  German  Empire,"  it  became 
unlawful  to  sell  intoxicating  liquors  in  Baltimore  City  on 
and  after  July  1st,  1919,  and  that  the  General  Assembly  of 
^faryland,  by  chapter  431  of  the  Acts  of  1920,  directed  the 
Mayor  and  City  Council  of  Baltimore  to  refund  to  the 
appellant  such  proportion  of  the  sum  paid  by  him  for  said 
license  and  received  by  the  city  as  the  period  extending 
from  July  1st,  1919,  to  May  1st,  1920,  bears  to  the  whole 
year  for  which  such  license  was  issued.  On  the  other  hand, 
the  defendant  allies  that,  while  the  petitioner  could  not 
lawfully  sell  intoxicating  liquors  in  Baltimore  City  on  and 
after  July  1st,  1919,  he  could  lawfully  sell  in  Baltimore 
City  under  his  license,  but  not  otherwise,  fermented  liquors 
containing  more  than  two  per  cent,  in  weight  of  alcohol, 
provided  they  were  not  intoxicating,  and  that  he  did  in  fact 
retain  and  use  his  license  for  that  purpose  until  the  16th  of 
January,  1920,  when  it  became  illegal  to  sell  such  fer- 
mented liquors,  and  he  surrendered  his  license. 

VOL.  140  10 
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Sections  667  to  678  of  the  Revised  Edition  of  1915  of 
the  Charter  of  Baltimore  City  required  a  license  for  the 
sale  of  fermented  liquors  containing  more  than  two  per 
cent  by  weight  of  alcohol,  and^  the  averments  of  the  answer 
being  admitted  by  the  demurrer,  the  first  question  to  be 
considered  is  the  proper  construction  of  chapter  431  of  the 
Acts  of  1920. 

The  appellant  contends,  (1)  that  the  title  of  the  act  fixes 
the  period  for  the  refund  as  "from  July  1st,  1919,  to  May 
Ist,  1920";  (2)  that  it  declares  that  the  refund  is  to  be  to 
^'holders  of  licenses  to  sell  intoxicating  liquors,'^  and  that 
"the  use  of  the  plural  indicates  that  the  refund  is  to  be 
made  uniformly  to  all  holders  of  licenses  for  the  period 
designated  in  the  title";  (3)  that  the  title  "says  nothing 
whatever  about  the  time  the  licensee  may  have  surrendered 
his  license  for  cancellation,"  and  (4)  that  "the  refund  is 
made  applicable  to  and  for  the  holders  of  licenses  to  sell 
intoxicating  liquors  and  not  merely  fermented  liquors,  dem- 
onstrating that  the  statute  contemplates  that  it  was  for  the 
deprivation  and  loss  of  the  right  to  sell  intoxicating  liquors 
under  the  license  that  the  refimd  was  to  be  made  and  that 
this  compensation  for  such"  loss  "was  not  to  be  forfeited  by 
reason  of  the  fact  that  the  licensee  retained  the  "minor 
right  to  sell  only  fermented,  but  not  intoxicating  liquors." 

If  the  body  of  the  act  contained  only  the  expressions 
foimd  in  the  title,  there  would  be  no  room  to  question  the 
intention  of  the  Legislature,  or  the  construction  placed  upon 
the  act  by  the  appellant.  But  section  1  of  the  act  authorizes 
and  directs  the  Mayor  and  City  Council  of  Baltimore  "to 
refund  and  pay  to  each  and  every  holder  of  a  license  to  sell 
intoxicating  liquors  in  the  City  of  Baltimore  for  the  year 
May  Ist,  1919,  to  May  1st,  1920,  the  amount  of  the  unused 
license  from  July  1st,  1919,  to  May  1st,  1920,  which  was 
paid  to  the  city,"  and  section  2  requires  the  Mayor  and  City 
Council  to  provide,  in  the  ordinance  of  estimates  for  the 
year   1921,  an   amount  sufficient  "to  refund  the  unused 
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licenses  as  provided  by  the  preceding  section."  Therefore, 
what  the  Mayor  and  City  Council  were  required  to  do  in 
both  sections  of  the  body  of  the  act  was  not,  as  stated  in  the 
title,  to  refund  to  the  "holders"  of  licenses  the  amount  re- 
ceived by  the  city  '*for  the  period  from  July  1st,  1919,  to 
May  1st,  1920,"  but  to  refund  to  each  and  every  holder  of  a 
license  to  sell  intoxicating  liquors  the  amount  of  "the  unused 
license  from  July  Ist,  1919,  to  May  1st,  1920,  which  was 
paid  to  the  City  of  Baltimore."  The  amoimt  of  the  unused 
license,  from  July  1st,  1919,  to  May  1st,  1920,  cannot  be 
held  to  mean  the  license  fees  received  by  the  city  for  the 
entire  period  from  July  1st,  1919,  to  May  1st,  1920,  for 
that  would  require  us  to  disregard  and  entirely  ignore  the 
terms  "unused  license"  used  in  both  sections  of  the  act  as 
descriptive  of  what  the  city  was  to  refund.  What  the 
Legislature  evidently  meant,  and  what  the  act  must  be  con- 
strued to  rnean,  is  that  the  city  should  refund  such  portion 
of  the  license  fee  received  by  it  as  represented  that  portion 
of  the  period  from  July  Ist,  1919,  to  May  1st,  1920,  during 
which  the  license  was  wrmsed  by  the  licensee. 

While  the  title  of  an  act  may  be  looked  to  in  doubtful 
cases  in  arriving  at  the  intention  of  the  Legislature,  it  will 
not,  as  said  in  State  v.  Archer,  73  Md.  61,  'T^e  permitted  to 
control  the  express  language  of  the  act." 

The  argument  of  learned  counsel  for  the  appellant  that 
the  use  of  the  terms  "intoxicating  liquors"  in  the  act  demon- 
strates that  the  L^slature  intended  to  compensate  the 
licensee  for  the  loss  of  the  right  to  sell  intoxicating  liquors, 
and  not  "fermented  liquors,"  would  seem  to  be  answered  by 
the  suggestion  that  section  667  of  the  city  charter  (Revised 
Edition  of  1916)  defined  the  terms  "intoxicating  liquors," 
as  used  in  the  article  providing  for  the  licensing  the  sale 
of  liquors,  as  including  whiskey,  beer,  etc.,  "and  all  other 
fermented  and  distilled  liquors,  *  *  ♦  which  should  contain 
more  than  two  per  cent,  in  weight  of  alcohol,"  etc.,  and  that 
the  Legislature  in  using  these  terms  may  have  intended 
them  to  have  the  meaning  given  them  in  the  city  charter. 
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Nor  does  the  contention  of  the  appellant  find  suflScient  sup- 
port in  the  provisions  of  the  act  providing  for  a  refund  in 
Baltimore  County  (chapter  169  of  Acts  1920),  for  that  act 
recites  in  its  preamble  that  the  holders  of  licenses  named 
in  the  body  of  the  act  "have  filed  their  licenses  with  the 
derk  of  the  Circuit  Court  for  Baltimore  Coimty  and  the 
same  have  been  ordered  cancelled  by  the  judge  of  said 
court." 

We  cannot  adopt  the  construction  of  the  act  claimed  by 
the  city  in  its  answer,  that  the  appellant  was  entitled  to  a 
refund  only  from  the  date  upon  which  he  surrendered  his 
license  for  cancellation,  for  that  was  provided  for,  under 
certain  circumstances,  by  section  690B  of  the  city  charter. 
But  we  accept  the  view  urged  by  the  learned  counsel  for  the 
appellee  in  their  brief,  that  the  appellant  is  entitled  to  a 
refund  for  only  that  part  of  the  year  ending  May  1st,  1920, 
remaining  from  the  date  he  ceased  to  i^e  his  license,  and,  as 
the  answer  alleges  and  the  demurrer  admits,  that  the  appel- 
lant continued  to  use  his  license  for  the  purpose  of  selling 
fermented  liquors  containing  more  than  two  per  cent,  by 
weight  of  alcohol,  but  not  in  fact  intoxicating,  from  July 
1st,  1919,  to  January  16th,  1920,  we  must  hold  that  the 
refund  to  him  by  the  city  for  his  unused  license  must  be 
computed  from  January  16th,  1920.  This  view  gives  effect 
to  all  the  words  used  in  the  act  (United  Staies  v.  Stcmdard 
Brewing  Co.,  251  U.  S.  210),  and  is  apparently  the  one 
applied  by  the  Legislature  in  providing  for  a  refund  ''of  the 
State's  portion  of  unused  and  surrendered  liquor  licenses  in 
Baltimore  City."  Acts  1920,  ch.  487,  p.  890. 

Under  the  construction  we  have  given  to  the  Act  of  1920, 
ch.  431,  it  is  not  necessary  to  consider  the  other  question 
raised  by  the  answer  of  the  city,  and  the  judgment  of  the 
court  below  will  be  aflSrmed  for  the  reasons  we  have  stated. 

Judgment  affirmed,  with  costs. 
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ANNE  CALHOUN  IGLEHAET 

vs. 

MARIE  WILLIAMSON  HALL  kt  al. 

Construction  of  Will — Surviving  Children  and  Grandson, 

Testator  havftig  provided  that,  in  case  of  the  death  of  any 
of  his  six  children  named,  without  leaving  issue,  the  share  or 
shares  of  the  one  or  more  so  dying  should  he  held  in  trust  "for 
my  surviving  children  and  my  grandson,*'  held  that,  in  view  of 
testator's  evident  intention  to  treat  his  grandson,  the  son  of  a 
daughter  deceased  at  the  time  of  the  execution  of  the  will,  as 
one  of  his  children,  the  word  "surviving"  applied  to  the  grand- 
son as  well  as  the  children,  so  that  the  grandson's  children  did 
not  take  any  portion  of  the  share  of  a  child  of  testator  who 
died  after  the  grandson's  death. 

Decided  January  13th,  1922. 

Appeal  from  the  Oircuit  Court  of  Baltimore  City  (Heuis- 
LEB,  J.). 

Petition  by  Marie  Williamson  Hall,  individually  and  as 
executrix  of  the  will  of  William  Carvel  Hall,  deceased,  and 
others,  against  W.  Hall  Harris  and  Francis  Nash  Tglehart, 
Trustees,  Anne  Calhoun  Iglehart,  and  others,  for  the  con- 
struction of  a  will,  a  sale  for  purposes  of  partition,  and  other 
relief.  From  the  decree  rendered,  said  Anne  Calhoun  Igle- 
hart appeals.    Reversed. 

The  cause  was  argued  before  Boyd,  C.  J.,  Thomas, 
Pattisox,  Urner,  Adkixs,  and  Offutt,  JJ. 

Stuart  S.  Jam/ney  and  Frank  B.  Ober,  with  whom  were 
Janney,  Stxiart  &  Ober  on  the  brief,  for  the  appellant. 

Charles  McHenry  Howard,  for  the  appellees. 
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Thomas,  J.,  delivered  the  opinion  of  the  Coui-t. 
Doctor  Alexander  C.  Robinson,  of  Baltimore  City,  died  on 
the  lOth  of  November,  1871,  leaving  a  widow,  Margaret 
Louiaa  Robinson,  seven  children,  viz.:  Laura  R.  Atkinson, 
Angelica  E.  Gramble,  William  W.  Robinson,  George  L.  Rob- 
inson, Anne  Oalhoun  Iglehart,  Carvel  Hall  Robinson,  and 
Louisa  Hall  Robinson,  and  a  grandson,  William  Carvel  Hall, 
the  son  of  Agnes  Wirt  Hall,  who  died  in  August,  1871.  Dr. 
Robinson  left  the  following  last  will  and  testament,  which 
was  executed  on  the  3rd  of  November,  1871,  a  few  days  be- 
fore his  death,  and  which  was  duly  admitted  to  probate  in  the 
Orphans^  Court  of  Baltimore  City : 

"I,  Alexander  C.  Robinson,  of  Baltimore  City  and 
State  of  Maryland,  now  temporarily  residing  in  Balti- 
more County,  do  make  this  my  last  will  and  testa- 
ment. 

"I  direct  my  executors  to  pay  all  my  just  debts  and 
especially  to  pay  to  my  wife,  M.  Louisa  Robinson,  or 
her  legal  representatives  should  she  not  survive  me, 
the  sum  of  twenty-six  hundred  dollars  ($2600)  loaned 
me  out  of  her  separate  estate. 

"I  give  and  bequeath  to  my  wife,  M.  Louisa  Rob- 
inson, my  silver  plate,  furniture  and  wearing  apparel. 
"I  give  and  bequeath  my  general  library  equally 
to  my  son  William  and  my  daughters  Laura  and  An- 
gelica, my  wife  having  first  selected  some  work  for 
herself  and  also  one  for  each  of  her  children,  Anne 
Carvel  and  Louisa. 

"I  give  and  bequeath  my  medical  library  to  my  son, 
George  L.  Robinson. 

"All  the  rest  and  residue  of  my  estate,  real,  personal 
and  mixed,  I  give,  devise  and  bequeath  to  Alexander 
Randall,  of  Annapolis,  and  E.  Wyatt  Blanchard,  of 
Baltimore  City,  their  heirs,  executors,  administrators 
and  assigns,  as  joint  tenants,  in  trust  nevertheless  to 
permit  my  wife,  Louisa  Robinson,  to  receive  the 
rents  and  income  of  one-third  part  thereof  during 
her  natural  life,   and  from  and  after  her  death  in 
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trust  for  my  children  and  grandson  in  the  same  man- 
ner as  is  hereinbefore  provided  as  to  the  remaining 
two-thirds  of  said  trust  estate;  and  in  trust  as  to  the 
remaining  two-thirds  for  my  children,  Laura,  An- 
gelica, William  W.,  George  L.,  Anne,  Car^-el  and  Lou- 
isa, and  my  grandson,  W.  Carvel  Hall,  share  and 
share  alike,  in  the  manner  and  upon  the  conditions 
following,  in  trust  as  to  the  shares  of  my  children, 
Laura,  Angelica,  George  L.,  Anne,  Carvel  and  Louisa, 
for  them,  their  heirs,  personal  representatives  and 
assigns,  subject,  however,  to  the  repayment  to  my 
estate  by  deduction  from  their  respective  shares  or 
otherwise  of  the  following  sums  advanced  to  certain 
of  my  children,  to  wit:  to  my  daughter  Laura  Six 
Hundred  dollars,  to  my  daughter  Angelica  Twelve 
hundred  dollars,  to  my  son  Gteorge  L.  Five  thousand 
dollars ;  and  in  trust  as  to  the  share  of  my  son  William 
for  him  during  his  lifetime,  and  from  and  after  his 
death  in  trust  for  my  three  youngest  children,  Anne, 
Carvel  and  Louisa,  the  survivors  or  survivor  of  them, 
their  heirs,  personal  representatives  and  assigns,  and 
the  heirs,  personal  representatives  and  asigns  of  the 
survivors  or  survivor  of  them;  subject,  however,  to 
the  repayment  to  my  estate  by  deduction  from  his 
share  or  otherwise,  by  my  said  son  William  of  the  sum 
of  Two  thousand  dollars  advanced  by  me  to  him  at 
various  times;  and  in  trust  as  to  the  share  of  my 
grandson,  W.  Carvel  Hall,  for  him,  his  heirs,  per- 
sonal representatives  and  assigns,  but  in  case  of  his 
death  without  leaving  issue  living  at  the  time  of  his 
death,  then  in  trust  for  his  father,  W.  Carvel  Hall, 
during  his  lifetime,  and  from  and  after  his  death 
in  trust  for  my  three  youngest  children,  Anne,  Carvel 
and  Louisa,  the  survivors  or  survivor  of  them,  their 
heirs,  personal  representatives  and  assigns,  and  the 
heirs,  personal  representatives  and  assigns  of  the  sur- 
vivors or  survivor  of  them;  subject,  however,  to  the 
repayment  to  my  estate  by  deduction  from  my  said 
Grandson's  share  or  otherwise  of  the  sum  of  three 
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thousand  dollars  advanced  by  me  to  his  mother,  my 
late  daughter  Agnes. 

"I  direct  that  the  share  of  each  of  my  daughters 
shall  be  for  her  sole  and  separate  use  free  from  con- 
trol, debts  or  engagements  of  her  husband.  In  case 
of  the  death  of  any  of  my  children,  Laura,  Angelica, 
George  L.,  Anne,  Carvel,  or  Louisa,  without  leaving 
issue  living  at  the  time  of  his  or  her  death,  the  share 
or  shares  of  the  one  or  more  so  dying  shall  be  held  in 
trust  for  my  surviving  children  and  my  Grandson  upon 
the  same  trusts  that  are  hereinbefore  declared  as  to 
the  original  share  of  each. 

"I  authorize  and  empower  my  said  Trustees  and 
the  survivor  of  them,  and  their  successors  in  the  trust, 
at  all  times  during  the  continuance  of  the  trust  hereby 
created,  to  change  the  investment  of  the  trust  fund  or 
any  part  thereof,  and  for  that  purpose  to  sell,  lease, 
mortgage  or  otherwise  dispose  of  the  whole  or  any 
part  of  the  property  hereby  devised  in  trust,  and  to 
execute  the  necessary  conveyances  thereof  and  proper 
receipts  and  acquittances  for  the  purchase  money,  and 
the  proceeds  thereof  to  reinvest  and  from  time  to  time 
to  change  the  investment  thereof,  the  purchasers  or 
purchaser  in  no  event  to  be  responsible  for  the  appli- 
cation of  the  purchase  money. 

"I  nominate  and  appoint  Alexander  Randall,  of 
Annapolis,  and  E.  Wyatt  Blanchard,  of  Baltimore 
City,  to  be  the  Executors  of  this  my  last  will  and 
testament,  hereby  revoking  all  other  wills  by  me  here- 
tofore made. 

"In  testimony  whereof,  I  have  hereunto  sub- 
scribed by  name  and  affixed  my  seal  on 
this  third  day  of  Xovember,  ^n  the  year 
of  our  Lord  one  thousand  eight  hundred 
and  seventy-one. 

"Alexander  C.  Robinson. (Seal) 
"Signed,  sealed,  published  and  declared  by  Alex- 
ander C.  Robinson,  the  above  named  Testator,  as  and 
for  his  last  will  and  testament  in  the  presence  of  us, 
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who,  at  his  request,  in  his  presence,  and  in  the  pres- 
ence of  ^ach  other  have  subscribed  our  names  as  wit- 
nesses hereto. 

"John  C.  Backus. 

"Gary  B.  Gambes. 

"James  A.  Buchanan." 

Ever  since  1873  the  trusts  created  by  the  will  have  been 
administered  by  the  trustees  under  the  jurisdiction  of  the 
Circuit  Court  of  Baltimore  City,  and  the  present  trustees  are 
W.  Hall  Harris  and  Francis  Xash  Iglehart  Dr.  Robinson 
was  married  twice,  and  Laura  R.  Atkinson,  Angelica  E. 
Gamble,  William  W.  Robinson,  George  L.  Robinson  and 
Agnes  Wirt  Hall,  who  died  a  few  months  before  the  testator 
leaving  a  son,  the  said  William  Caxvel  Hall,  were  the  issue 
of  the  first  marriage,  and  Anne  Calhoun  Iglehart,  Carvel 
Hall  Robinson  and  Louisa  Hall  Robinson  were  the  issue  of 
the  second.  Laura  W.  Robinson  (Mrs.  Atkinson),  a  child 
of  the  first  marriage,  Anne  Calhoun  Robinson,  Carvel  Hall 
Robinson  and  Louisa  Hall  Robinson,  children  of  the  second 
marriage,  and  his  grandson,  William  Carvel  Hall,  who  was 
then  only  about  two  years  old,  were  living  with  the  testator 
at  the  time  of  his  death.  Mrs.  Robinson,  the  testator's 
widow,  died  in  January,  1901.  George  L.  Robinson  died  in 
September,  1873,  intestate  and  leaving  one  son,  Arthur  W. 
Robinson,  who  received  his  father's  share  of  the  trust  estate 
and  executed  a  release  therefor.  Carvel  Hall  Robinson  died 
in  July,  1882,  without  leaving  issue.  William  W.  Robinson 
died  in  April,  1890,  without  leaving  any  issue.  William 
Carvel  Hall,  the  testator's  grandson,  died  in  April,  1908, 
leaving  a  widow  and  five  children,  and  leaving  a  last  will  and 
testament,  which  was  duly  admitted  to  probate  and  by  which 
he  gave  all  of  his  property  and  estate  to  his  widow.  Laura 
R.  Atkinson  died  in  April,  1920,  without  leaving  issue. 
Mrs.  Gamble,  who  is  a  widow  and  has  no  children,  Anne  Cal- 
houn Iglehart,  who  is  a  widow  and  has  two  children  now 
living,  and  Louisa  Hall  Robinson,  who  is  unmarried,  are  the 
only  living  children  of  the  testator. 
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It  appears  from  the  evidence  in  the  case  that  the  distribu- 
tive shares  of  the  beneficiaries  under  the  will,  were  deter- 
mined by  a  decree  of  the  Circuit  Court  of  Baltimore  City 
passed  in  1876,  and  that  the  income  has  since  been  dis- 
tributed accordingly ;  that  George  L.  Eobinson's  share  of  the 
trust  estate  was,  as  we  have  said,  paid  to  his  son,  Arthur  W. 
Robinson,  who  executed  a  release  therefor ;  that  Carvel  Hall 
Robinson's  share  of  the  income  was  added  to  the  shai-es  of  the 
surviving  children  and  grandson  of  the  testator ;  that  William 
W.  Robinson's  share  of  the  income  was  added  to  the  shares  of 
the  survivors  of  the  testator^©  three  youngest  children;  that 
W.  Carvel  Hall's  share  of  the  income  has,  since  his  death, 
been  paid  to  his  widow  as  the  guardian  of  his  infant  children 
and  as  the  agent  of  those  that  were  of  age,  his  said  widow 
desiring  to  waive  her  interest  in  their  favor ;  that  Mrs.  Atkin- 
son's share  has,  since  her  death  in  1920,  been  kept  by  the 
trustees  "in  special  deposit  in  the  Savings  Bank  account 
pending  the  determination  of"  the  questions  raised  in  this 
case;  that  the  trust  estate  consists  mainly  of  two  pieces  of 
improved  "fee  simple  property"  and  "a  number  of  gi'ound 
rents  in  Baltimore  City";  that  said  real  estate  is  not  sus- 
ceptible of  partition  in  kind  without  loss  and  injury  to  the 
parties  interested,  but  that,  in  the  opinion  of  the  trustees,  it 
"would  be  detrimental  to  the  estate  and  the  interests  of  thoee 
concerned"  to  make  sale  of  the  trust  estate  for  the  purpose  of 
"paying  such  interest  as  may  be  decreed  to  be  separated  from 
the  trust"  estate,  and  that  the  trustees  "believe  that  funds 
necessary  for  that  purpose  could  readily  and  advantageously 
be  obtained  without  making  such  sales." 

On  the  4th  of  March,  1921,  the  widow  of  William  Carvel 
Hall,  ^'individually  and  as  executrix  of"  his  will,  and  his 
five  children,  and  the  husbands  of  the  two  married  daugh- 
ters, filed  a  petition  in  the  Circuit  Court  of  Baltimore  City, 
in  the  case  in  which  the  trust  estate  is  being  administered, 
against  the  trustees,  the  surviving  children  of  the  testator, 
and  other  parties  interested  in  the  estate,  setting  out  the 
facts  to  which  we  have  referred,  alleging  that  the  petitioners 


Digitized 


by  Google 


IGLEHART  vs.  HALL.  299 

Md.]  Opinion  of  the  CJourt. 

are  entitled  under  the  will  of  Dr.  Robinson  to  participate 
in  the  share  of  his  estate  which  was  held  in  trust  for  Mrs. 
Atkinson  because  of  the  limitation  over  of  said  share  to  the 
surviving  children  of  the  testator  and  his  grandson,  William 
Carvel  Hall,  and  that  the  word  "surviving''  used  in  the  will 
is  applicable  to  the  children  of  the  testator,  but  not  to  his 
grandson,  and  praying  (1)  that  the  court  assume  jurisdic- 
tion in  the  premises  and  determine  what  shares  of  the  trust 
estate  the  petitioners  are  entitled  to  receive,  and  whether  or 
not  they  are  entitled  to  participate  in  the  shares  of  such  of 
the  surviving  children  of  the  testator  as  may  hereafter  die 
without  leaving  issue.  (2)  That  the  trustees  be  authorized 
and  directed  to  pay  to  the  petitioners,  accounting  from  the 
death  of  Laura  R.  Atkinson,  one-fourth  of  the  share  of  the 
net  income  from  the  said  trust  estate  which  the  said  Laura 
R.  Atkinson  was  entitled  to  receive  at  the  time  of  her  death. 
(3)  That  the  real  estate  and  property  held  in  trust  under 
the  terms  of  the  will  may  be  sold  in  order  that  the  proceeds 
may  be  divided  among  those  "now  entitled  to  receive  the 
same";  and  (4)  for  general  relief. 

The  petition  was  answered  by  all  of  the  defendants,  and 
the  court  below,  construing  the  will  of  Dr.  Robinson,  de- 
creed (1)  that  under  the  limitation  over,  upon  the  death  of 
any  of  the  six  children  named  by  the  testator  without  leav- 
ing issue,  to  the  surviving  children  of  the  testator  and  his 
grandson,  the  share  of  Mrs.  Atkinson  (including  the  share 
which  accrued  to  her  at  the  death  of  Carvel  Robinson  with- 
out issue)  devolved  in  equal  shares  upon  the  surviving  chil- 
dren of  the  testator,  viz.,  Mrs.  Gamble,  Mrs.  Iglehart,  and 
Louisa  Hall  Robinson,  and  "the  representatives"  of  the  tes- 
tator's grandson,  William  Carvel  Hall.  (2)  That  the  effect 
of  such  limitation  over  to  the  "surviving"  children  of  the 
testator  and  his  grandson  was  to  exclude  any  of  the  chil- 
dren that  were  dead  at  the  time  of  the  death  of  Mrs.  Atkin- 
son, and  their  representatives,  but  that  the  expression  "sur- 
viving" was  not  applicable  to  the  testator's  grandson,  Wil- 
liam Carvel  Hall,  "as  a  beneficiary  under  the  limitation 
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over  of  said  share."  (3)  That  the  interests  in  the  share  of 
Mrs.  Atkinson  so  accruing  to  Mrs.  Gamble,  Mrs.  Iglehart, 
and  Louisa  Hall  Eobinson  "is  subject  to  the  same  limitation 
over  in  the  event  of  their  respective  deaths  without  leaving 
issue  living,  as  their  original  shares,  but  that  the  accrued 
share  which  has  so  vested  in  the  representatives"  of  William 
Carvel  Hall  is  no  longer  subject  to  any  limitation  over. 
(4)  That  William  Oarvel  Hall,  his  heirs,  personal  repre- 
sentatives and  assigns,  became  entitled  to  an  equitable  estate 
in  fee  simple  in  the  real  estate  held  in  trust  under  the  will, 
and  an  absolute  equitable  estate  in  the  personal  property  so 
held  in  trust,  subject  to  be  "defeated  only  by  his  having 
died  without  issue,"  both  in  respect  to  his  original  share 
"and  with  respect  to  such  parts  of  any  other  shares  as  have 
accrued  to  him  or  his  representatives  by  reason  of  the  death 
of  any  children  of  said  testator  without  leaving  issue;  as 
well  as  with  respect  to  such  shares  as  may  similarly  accrue 
in  the  future  by  reason  of  the  death  of  any  of  the  now  sur- 
viving children  of  said  testator  without  leaving  issue/'  but 
that  inasmuch  as  the  widow  of  William  Oarvel  Hall,  as  sole 
devisee  imder  his  will,  has  renounced  in  favor  of  her  chil- 
dren, said  children  are  now  entitled  to  said  shares  abso- 
lutely, and  to  receive  the  same  free  of  any  further  trust. 
The  decree  then  provides  how  the  share  to  which  the  chil- 
dren of  William  Carvel  Hall  are  now  entitled  shall  be  ascer- 
tained; directs  that  the  income  from  the  share  of  Mrs.  At- 
kinson, which  has  been  retained  by  the  trustees  since  her 
death,  be  distributed  in  equal  amounts  of  "one-fourth  each" 
to  ifrs.  Gamble,  Mrs.  Iglehart,  and  Louisa  Hall  Robinson, 
and  one-fourth  to  the  five  children  of  William  Carvel  Hall, 
and  further  provides  as  follows: 

"5.  That  in  order  to  avoid  if  possible  the  sale  of 
the  real  estate  now  held  by  the  trustees  under  said 
will,  said  trustees  are  hereby  authorized  and  directed 
to  have  an  appraisement  of  all  of  the  items  of  prop- 
erty now  held  in  trust  under  said  will  made,  by  two 
competent    appraisers,    and    to    report   the    appraise- 
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ment  and  valuation  so  made,  together  with  such  plan 
as  they  may  recommend  for  setting  apart  and  pay- 
ing over  in  cash  or  otherwise  the  share  or  shares  which 
said  representatives  of  W.  Carvel  Hall,  deceased,  are 
now  entitled  to  receive ;  and  that  notice  be  given  upon 
the  filing  of  such  report  to  the  solicitors  of  the  par- 
ties, petitioners  and  respondents,  under  said  petition; 
and  that  unless  objection  be  made  within  ten  days 
thereafter  the  same  may  be  ratified  by  this  court  and 
the  trustees  authorized  and  directed  to  proceed  t: 
carry  out  the  same. 

"6.  That  unless  such  share  or  shares  shall  be  fe> 
set  apart,  the  real  estate  and  property  now  held  in 
trust  by  said  trustees  shall  be  sold  by  said  trustees; 
and  jurisdiction  is  hereby  reserved  for  the  purpose  of 
passing  such  further  decree  or  order  as  may  be  neces- 
sary to  fix  the  terms  and  manner  of  said  sale,  as  well 
as  for  the  purpose  of  carrying  out  any  of  the  terms 
and  provisions  of  this  decree." 

The  present  appeal  is  from  the  decree  referred  to,  but 
the  only  part  of  it  to  which  any  objection  is  made  is  the 
part  which  adjudges  that  the  petitioners,  the  five  children 
of  William  Carvel  Hall,  the  testator^s  grandson,  are  entitled 
to  participate  in  Mrs.  Atkinson's  share  of  the  trust  estate, 
and  the  shares  of  any  of  the  now  surviving  children  of  the 
testator  who  may  die  without  leaving  issue. 

The  contention  of  the  appellees,  and  the  conclusion  reached 
by  the  learned  court  below  is  that,  in  the  provision  of  the 
will :  "In  case  of  the  death  of  any  of  my  children,  Laura, 
Angelica,  George  L.,  Anne,  Carvel  or  Louisa,  without  leav- 
ing issue  living  at  the  time  of  his  or  her  death,  the  share 
or  shares  of  the  one  or  more  so  dying  shall  be  held  in  trust 
for  my  surviving  children  and  my  grandson  upon  the  same 
trusts  which  are  hereinbefore  declared  as  to  the  original 
share  of  each,"  the  word  "surviving"  applies  to  said  chil- 
dren of  the  testator,  but  not  to  his  grandson,  and  that,  while 
the  representatives  of  any  of  said  children  cannot  partici- 
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pate  in  the  share  of  a  child  dying  without  issue,  the  repre- 
sentatives of  the  grandson  of  the  testator  may.  If  this  is  the 
true  construction  of  Dr.  Eobinson's  will,  it  must  be  so  be- 
cause it  is  in  accordance  with  his  intention  as  gathered  from 
the  whole  will. 

At  the  time  of  the  execution  of  the  will  and  at  the  time 
of  his  death,  a  few  days  later,  the  testator  had  seven  chil- 
dren and  a  grandson  about  two  years  old,  the  son  of  a  daugh- 
ter who  had  died  about  two  months  before,  and  this  grand- 
son, his  daughter,  Laura  Wirt  Robinson,  a  child  of  the 
first  marriage,  and  his  three  youngest  children  were  living 
with  him.  By  his  will,  after  a  few  specific  bequests  and  a 
provision  for  his  wife  during  her  life,  the  testator  devised 
and  bequeathed  his  entire  estate  to  trustees  to  be  hclJ  in 
trust  for  his  seven  children  and  grandson,  "share  and  share 
alike."  He  directed  that  the  amounts  advanced  to  his  chil- 
dren should  be  deducted  from  their  respective  shares,  and 
that  the  sum  of  three  thousand  dollars  advanced  to  his  daugh- 
ter, Agnes,  the  mother  of  his  grandson,  should  be  deducted 
from  his  grandson's  share.  The  shares  of  his  children, 
Laura,  Angelica,  George  L.,  Anne,  Carvel,  and  Louisa,  were 
to  be  held  in  trust  for  them,  their  heirs,  personal  representa- 
tives, and  assigns.  The  share  of  his  son,  William,  was  to 
be  held  in  trust  for  him  during  his  natural  life,  and  after  his 
death  in  trust  for  his  three  youngest  children,  "the  sur- 
vivors or  survivor  of  them,  and  the  heirs,  personal  repre- 
sentatives, and  assigns  of  the  survivors  or  survivor  of  them," 
and  the  share  of  his  grandson,  William  Carvel  Hall,  was 
to  be  held  in  trust  for  him,  his  heirs,  personal  representa- 
tives, and  assigns,  but  in  case  of  his  death  without  leaving 
issue  living,  then  in  trust  for  his  father  during  his  life,  and 
after  his  death  in  trust  for  the  testator's  three  youngest 
children,  etc.  It  thus  appears  that  after  suitable  provision 
for  his  wife  the  objects  of  the  testator's  bounty  were  his 
children;  that  he  treated  his  grandson  as  representing  his 
daughter,  Agnes,  who,  as  we  have  said,  had  been  dead  only 
a  few  months,  and  as  one  of  his  children,  and  that  his  pur- 
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pose  was  to  give  to  each  of  his  children,  including  said 
grandson,  an  equal  share  of  his  estate,  the  only  preference 
being  in  favor  of  his  three  youngest  children  with  respect 
to  the  share  of  his  son,  William. 

It  was  conceded  that,  under  the  limitation  over,  upon  the 
death  of  any  of  the  six  children  named  without  leaving  issue, 
only  the  surviving  child  or  children  of  the  testator  can  take 
the  share  of  the  one  so  dying,  and  that  the  representatives 
of  a  deceased  child  are  excluded  from  participation  therein, 
and  yet,  notwithstanding  the  evident  purpose  of  the  tes- 
tator to  make  equal  provision  for  his  children,  and  to  treat 
his  grandson  as  one  of  them,  the  appellees  claim  that  they, 
as  the  representatives  of  the  grandson,  may  under  said  limi- 
tation participate  in  the  share  of  a  child  so  dying.  There 
is  nothing  in  the  will  to  suggest  that  the  testator  preferred 
the  children  of  his  grandson  to  the  representatives  of  his 
own  children,  or  that  he  intended  to  create  such  a  prefer- 
ence in  favor  of  the  children  or  the  representatives  of  his 
grandson.  On  the  contrary,  the  will  clearly  evidences  his 
intention  and  purpose  to  treat  all  his  children,  including  his 
grandson,  as  one  of  them,  and  their  heirs  and  representa- 
tives, alike,  with  the  exception  of  the  preference  referred  to 
in  favor  of  his  three  youngest  children.  With  this  purpose 
and  intention  of  the  testator  made  manifest  by  the  terms  of 
the  whole  will,  we  would  not  be  justified  in  giving  the  clause 
in  question  a  construction  that  would  be  destructive  of  the 
equality  of  distribution  intended  to  be  preserved,  and  estab- 
lish a  preference  in  favor  of  the  representatives  of  his  grand- 
son to  those  more  nearly  related  to  the  testator,  viz.,  the  rep- 
resentatives of  his  own  children. 

Counsel  for  the  appellees  relies  upon  the  case  of  Perin  v. 
Perin,  decided  at  the  April  Term,  1921,  of  this  Court,  and 
reported  in  139  Md.  281.  There  Mr.  Perin  gave  his  wife  a 
life  estate  in  all  of  his  property,  and  by  the  third  clause  of 
his  will  provided  as  follows:  "Third — The  life  estate  of 
my  said  wife  shall  continue  during  her  vndowhood,  and 
should  she  marry,  then  said  life  estate  shall  terminate.     It 
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is  my  will  and  I  so  devise  that  my  said  estate  shall  be  di- 
vided equally  among  my  surviving  children  and  said  Ella 
K.  Perin  (his  wife).  The  children  or  descendants  of  any 
child  shall  be  considered  as  taking  its  or  their  parent's 
share."  It  was  contended  by  the  defendants  that  the  limita- 
tion to  Mrs.  Perin  in  remainder  was  only  in  the  event  of 
her  remarriage,  but  the  Court  said  in  reference  to  that  part 
of  the  case:  ''Our  conclusion  on  this  branch  of  the  case  is 
that  the  testator  intended  Mrs.  Perin  to  have  his  entire 
estate  so  long  as  she  remains  his  widow,  and  a  vested  re- 
mainder in  a  share  of  his  estate  equal  to  the  shares  of  his 
children."  The  precise  question  raised  in  the  present  ap- 
peal was  not  discussed  by  the  Court  in  that  case,  and  it  is 
apparent  that  the  words  "my  surviving  children  and  said 
Ella  K.  Perin"  could  not  have  been  strictly  applied  even  to 
the  children  of  the  testator,  because  the  will  expressly  pro- 
vided that  the  "children  or  descendants  of  any  child  shall 
he  considered  as  taking  its  or  their  parent's  share."  But 
apart  from  that  feature  of  the  case,  it  was  conceded  by  the 
defendants  that  Mrs.  Perin  would  take  a  vested  remainder 
in  the  event  of  her  remarriage,  and  hence  the  word  "sur- 
viving" could  not  have  been  intended  to  apply  to  her.  In 
the  present  case  we  think  it  equally  apparent  that  the  testa- 
tor intended  to  give  each  of  his  children  and  his  grandson, 
and  their  respective  heirs,  personal  representatives,  and  as- 
signs, an  equal  share  of  his  estate,  and  that  in  the  limitation 
over  upon  the  death  of  any  of  the  children  named  vdthout 
leaving  issue,  he  did  not  intend  to  prefer  the  children  of  his 
grandson  to  the  representatives  of  his  own  children. 

We  cannot  treat  the  grammatical  construction  of  the  words 
"my  surviving  children  and  my  grandson"  as  controlling, 
when  the  intention  of  the  testator  as  gathered  from  the  whole 
will  requires  a  diflFerent  construction.  DiUany  v.  Middleton, 
72  Md.  67.  The  word  "surviving"  is  frequently  employed  to 
qualify  two  nouns,  as  in  the  case  of  Wilson  v.  Bvll,  97  Md. 
128,  where  the  language  of  the  will  was,  "his,  her  or  their 
surviving  brothers  or  brother  and  sisters  or  sister,"  and  "my 
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surviving  child  or  children."  See  also  Henderson  v.  Render 
son,  64  Md.  186,  and  Burden  v.  Burden,  130  Md.  551.  If 
the  language  of  Dr.  Robinson's  will  had  been  "my  surviving 
children  and  grandson"  it  would  have  been  more  like  the  pro- 
vision in  Wilson  v.  Bull,  supra,  and  there  would  probably 
have  been  no  question  in  regard  to  the  testator's  intention. 
The  mere  repetition  of  the  word  "my"  in  the  will  in  the  pres- 
ent case  cannot,  under  the  circumstances,  determine  the  con- 
struction of  the  words  used,  and  we  must  hold  in  this  case 
that  the  word  "surviving"  applies  to  both  the  children  and 
grandson  of  the  testator,  and  as  the  grandson  did  not  sur- 
vive Mrs.  Atkinson,  his  representatives  cannot,  under  the 
clause  in  question,  participate  in  her  share  of  the  trust  es- 
tate, or  in  the  shares  of  the  testator's  children  now  living. 

Paragraph  5  of  the  decree,  which  we  have  quoted,  does 
not  make  final  disposition  of  the  interests  of  any  of  the  par- 
ties interested  in  the  estate,  and  as  we  have  disposed  of  the 
only  objection  made  to  the  decree  and  as  it  does  not  appear 
to  be  open  to  any  other  objection,  the  decree  appealed  from 
must  be  modified  to  the  extent  of  decreeing  that  the  peti- 
tioners, appellees,  are  not  entitled,  under  the  limitation  over 
referred  to,  to  participate  in  the  share  or  shares  of  the  trust 
estate  to  which  Mrs.  Atkinson  was  entitled,  or  in  the  shares 
of  any  of  the  children  of  the  testator  now  living  who  may 
die  without  leaving  issue. 

Decree  affirmed  in  part  and  reversed  in  part, 
and  cause  remanded  in  order  that  the  de- 
cree of  the  court  below  may  be  modified  in 
accordance  with  the  opinion  of  this  Court, 
the  costs  in  this  Court  to  be  paid  out  of  the 
principal  of  the  entire  trust  estate,  and  the 
costs  in  the  court  below  to  be  paid  a^  pro- 
vided by  its  decree. 

Adkins,  J.,  dissents. 
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V8. 

WILLIAM  M.  MALOY,  Individually  and  as  Adminis- 

TRATOB. 

Costs — Briefs  in  Appellate  Court. 

It  is  proper  to  tax,  as  part  of  the  costs  on  appeal,  the  cost 
of  printing  briefs  in  the  Court  of  Appeals.  p.  309 

The  lower  court  is  bound  by  the  decision  of  the  Court  of 
Appeals  as  to  the  incidence  of  costs  as  between  the  parties. 

p.  309 

The  costs  in  the  Court  of  Appeals,  the  docket  costs  in  the 
lower  court,  the  cost  of  a  certified  copy  of  the  opinion  of  the 
Court  of  Appeals,  and  the  cost  of  taking  and  transcribing  the 
court  copy  of  testimony,  were  properly  taxed  as  costs. 

pp.  307,  309 

Decided  J  armory  25th,  1922. 

Appeals  from  the  Circuit  Court  No.  2  of  Baltimore  City 
(Stump,  J.). 

Petition  by  William  M.  Maloy,  in  his  own  right  and  as 
administrator  of  Colin  McLean,  deceased,  and  others,  for 
the  issue  of  a  writ  of  attachment  for  costs  against  George 
McLean  and  Josephine  Dall,  which  was  granted.  From  a 
decree  rendered  upon  a  motion  to  quash  the  attachment,  botib 
petitioners  and  respondents  appeal.  Beversed  on  petitioners' 
appeal  and  affirmed  on  respondents'  appeal. 
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The  cause  was  argued  before  Boyd,  C.  J.,  Briscoe, 
Urxer^  Stockbridge,  and  Offutt,  JJ. 

Roger  Howell  and  George  M.  Brady,  with  whom  was  JoJm 
S.  L.  Yost  on  the  brief,  for  William  M.  Maloy  et  al. 

Frank  Gosnell,  with  whom  was  Marbury,  Oosnell  &  Wilr 
Hams  on  the  brief,  for  George  McLean  and  Josephine  Dall. 

Stockbridge,  J.,  delivered  the  opinion  of  the  Court. 
When  the  Circuit  Court  No.  2  of  Baltimore  City  decided 
the  case  of  McLean  et  al.  v.  Maloy  et  al.,  the  decree  con- 
cluded with  these  words:    "The  costs  to  abide  the  action  of 
the  Court  of  Appeals." 

On  appeal  to  this  Court  (136  Md.  467),  this  Court  af- 
fiiTaed  the  decree  of  the  Circuit  Court  No.  2,  and  concludes — 
'* Decree  affirmed,  with  costs." 

After  the  decision  of  this  Court,  to  which  reference  has 
ali'eady  been  made,  an  attachment  for  costs  was  issued  from 
the  Circuit  Court  No.  2  of  Baltimore  City,  upon  the  receipt 
of  the  mandate  of  this  Court.  A  motion  was  then  made  to 
quash  the  writ  of  attachment,  and  in  the  ruling  upon  that 
motion  the  judge  of  the  Circuit  Court  No.  2  divided  his  de- 
cree into  four  separate  paragraphs.  The  first  two  of  these 
were  as  follows : 

"First.  That  under  the  proper  construction  of 
Rules  38  and  40  of  the  Court  of  Appeals  of  Mary- 
land, the  costs  of  printing  briefs  in  the  Court  of  Ap- 
peals are  not  chargeable  as  part  of  the  costs  of  the 
ease,  except  as  provided  in  Section  2  of  Rule  38, 
although  the  practice  has  been  otherwise  according  to 
evidence  produced  by  the  defendants,  and  accord- 
ingly the  motion  to  quash  will  be  and  it  is  hereby 
granted  as  to  the  amount  of  $475.00,  being  the  amount 
paid  for  briefs  in  the  Court  of  Appeals,  by  the  de- 
fendants, William  M.  Maloy  et  al." 

"Second :  That  the  remaining  costs  in  the  Court  of 
Appeals,   amounting  to   $23.20,   the   docket   costs   in 
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this  court  amounting  to  $106.20,  the  cost  of  the  cer- 
tified copy  of  opinion  of  Court  of  Appeals,  amount- 
ing to  $2.00.  and  the  costs  of  taking  and  transcribing 
the  court  copy  of  the  defendants'  testimony,  amount- 
ing to  $989.50,  aggregating  in  all  $1,120.90,  are  prop- 
erly chargeable  as  costs,  and  the  motion  to  quash  as  to 
that  amount  will  be,  and  it  is  hereby,  denied." 

From  this  decree  cross-appeals  were  taken  by  the  parties 
to  the  case,  and  those  appeals  constitute  the  record  in  the 
present  case. 

The  matter  at  issue  upon  this  appeal  will  accordingly  be 
seen  to  be  one  of  practice  and  interpretation  of  the  rules  of 
this  Court  rather  than  one  of  substantive  law.  A  number  of 
phases  of  this  question  were  considered  in  the  case  of  Dotbb 
V.  Mason,  6  Md.  612,  in  an  opinion  rendered  by  Chief  Jus- 
tice LeGband,  but  the  conditions  now  presented  differ  so 
widely  from  those  in  the  Doub  v.  Mason  case,  supra,  as  to 
make  that  opinion  not  in  point  in  the  present  case. 

As  now  presented  to  this  Court,  the  case  is  practically  nar- 
rowed to  the  propriety,  under  the  rule,  of  charging  the  cost 
of  printing  the  briefs  as  a  part  of  the  costs  of  the  case.  Some 
confusion  has  arisen  by  the  use  in  the  rules  of  the  expres- 
sions "briefs"  and  "printed  arguments."  A  long  established 
course  of  construction  has  treated  the  cost  of  printing  the 
briefs  as  a  proper  element  of  the  costs  of  a  case,  while  Rule 
40  (section  51  of  article  5  of  the  Code)  would  seem  to  ex- 
clude the  cost  of  printed  arguments  as  a  proper  element  to 
enter  into  the  make  up  of  a  bill  of  costs. 

An  examination  of  the  Code  will  show  that  section  51  is 
but  a  codification  of  a  rule,  existing  long  prior  thereto,  under 
which  the  practice  in  this  Stat-e  had  become  well  settled  and 
finally  established.  This  condition  of  confusion  has  been  in- 
creased by  the  loose  use  of  the  terms  'T)riefs"  and  "printed 
arguments,"  and  in  many  instances  they  seem  to  have  been 
used  interchan^ably. 
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In  view  of  the  long  established  practice,  this  Court  is  sat- 
isfied that  there  was  error  in  the  decree  of  the  Circuit  Court 
No.  2  of  Baltimore  City,  in  so  far  as  it  granted  the  motion 
to  quash  liie  attachment  as  to  the  amount  paid  for  the  briefs 
filed  in  this  Court  by  the  appellees  in  the  case  of  McLean  v. 
Maloy,  reported  in  136  Md.,  and  that  to  that  extent  the  de- 
cree of  the  lower  court  must  be  reversed. 

There  are  additional  reasons  for  this  conclusion.  To  sus- 
tain the  first  paragraph  of  the  decree  appealed  from  in  this 
case  would  in  effect  give  to  the  Circuit  Court  No.  2  the  power 
to  nullify  the  action  of  this  Court  upon  a  matter  upon  which 
its  adjudication  had  been  made  and  was  necessarily  final,  a 
situation  which  cannot  be  sanctioned  by  any  line  of  reason. 

It  is  further  to  be  observed  in  this  connection  that  the  prac- 
tice now  sought  to  be  employed  woidd  operate  to  practically 
attack  collaterally  a  matter  finally  adjudicated  by  this  Court. 
Such  an  attack  can  only  be  recognized  when  seasonably  made 
in  a  direct  application  for  that  purpose,  never  by  a  collateral 
attack  not  seasonably  made.  Therefore  the  decree  of  the  Cir- 
cuit Court  No.  2  will  be  reversed  as  to  the  matter  contained 
in  the  first  paragraph,  which  now  appears  here  in  the  appeal 
of  No.  57. 

This  Court  is  further  of  the  opinion  that  there  was  no 
error  in  denying  the  motion  to  quash  as  to  the  items  men- 
tioned in  the  second  paragraph  of  the  decree,  and  to  this 
extent  the  decree  now  appealed  from  wiU  be  affirmed. 

See  also  the  case  of  Jordan  v.  The  James  and  Hohnstrom 
Piano  Company,  140  Md.  207. 

The  costs  in  No.  57  to  be  paid  by  the  appellees  in  that 
case;  and  those  in  No.  58  by  the  appellants  in  that  case 
above  and  below. 


Digitized 


by  Google 


ROBERT  PRITCHETT 


vs. 


STATE  OF  :MARYLAND. 

Indictment — Wife  Desertion  and  Xon-Support — Separate  Of- 
fenses— Appeal — Filial  Judgment. 

Code,  art.  27,  sec.  76,  creates  two  separate  and  distinct 
oflFenses,  one  of  wife  desertion  and  the  other  of  non-support, 
and  it  is  consequently  proper  to  charge  such  offenses  in  sepa- 
rate counts  of  an  indictment. 

The  offense  of  desertion  is  sufficiently  comprehensive  to 
include  that  of  non-support,  but  the  offense  of  non-support 
might  exist  without  full  desertion  within  the  meaning  of  the 
statute. 

An  order  imposing  on  one,  convicted  of  wife  desertion  or 
non-support,  an  obligation  to  pay  a  certain  sum  weekly  to  the 
wife,  as  authorized  by  Code,  art.  27,  sec.  75,  is  a  final  judg- 
ment from  which  an  appeal  will  lie,  since  such  obligation  is  an 
alternative  penalty  or  punishment  to  that  of  fine  or  imprison- 
ment, or  both,  as  first  provided  in  the  act,  and  no  other  punish- 
ment can  thereafter  be  imposed  on  him  unless  he  fails  to  com- 
ply with  the  terms  of  the  order. 

Decided  Janxuvry  25th,  1922. 

Appeal  from  the  Circuit  Court  for  Dorchester  County 
(Batlky  and  Dfeb^  JJ.). 

Criminal  proceeding  against  Robert  Pritchett.  From  the 
judgment  and  sentence,  defendant  appeals.    Affirmed. 

The  cause  was  argued  before  Bo^^>,  C.  J.,  Briscoe, 
Thomas,  Patttson,  Frner,  Stockbbidge,  Adkins,  and 
Offutt,  JJ. 


Digitized 


by  Google 


PRITCHETT  vs.  STATE.  311 

opinion  of  the  Court. 

Harrinffton,  Harrington  &  Wallace,  and  V.  Calvin  Trice, 
submitting  on  brief,  for  the  appellant. 

Alexander  Armstrong,  Attorney  General,  with  whom  wero 
Lindsay  C.  Spencer,  Assistant  Attorney  General,  and  ^1. 
Stengle  Marine,  State's  Attorney  for  Dorchester  County,  on. 
the  brief,  for  the  appellee. 

Pattison,  J.,  delivered  the  opinion  of  the  Court. 
The  appellant  in  this  case  is  charged  in  the  indiotmjent 
with  the  violation  of  section  75,  article  27,  of  the  Code  of 
Public  General  Laws  of  this  State. 

The  indictment  contains  two  counts.  It  is  allied  in  the 
first  that  the  defendant  "did,  without  just  cause,  desert  his 
wife,  Agnes  Pritchett,"  and  in  the  second  it  is  alleged  that 
"he  wilfully  neglected  to  provide  for  the  support  and  main- 
tenance of  his  wife.'^ 

A  demurrer  to  the  indictment  was  filed  and  overruled. 
The  case  was  then  tried  by  a  jury,  and  a  verdict  of  guilty 
was  rendered. 

The  statute,  section  75,  article  27,  of  the  Code,  under 
which  the  defendant  was  tried  and  convicted,  provides  that: 
"Any  person  who  shall  without  just  cause  desert 
or  willfully  neglect  to  provide  for  the  support  and 
maintenance  of  his  wife  or  minor  child  shall  be 
deemed  guilty  of  a  misdemeanor,  and  upon  conviction 
in  any  court  of  the  State  having  criminal  jurisdic- 
tion shall  be  punished  by  a  fine  not  exceeding  one 
hundred  dollars,  or  imprisonment  in  the  Maryland 
house  of  correction  for  not  more  than  one  year,  or 
both,  in  the  discretion  of  the  court.  The  fine  may  be 
directed  by  the  court  to  be  paid  in  whole  or  in  part 
to  the  wife;  provided,  that  before  the  trial,  with  the 
consent  of  the  defendant,  or  after  conviction,  instead 
of  imposing  the  punishment  hereinbefore  provided, 
or  in  addition  thereto,  the  court  in  its  discretion,  hav- 
ing regard  to  the  circumstances  and  financial  ability 
of  the  defendant,  shall  have  the  power  to  pass  an 
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order  which  shall  be  subject  to  change  by  it  from  time 
to  time,  as  the  circumstances  may  require,  directing 
the  defendant  to  pay  a  certain  sum  weekly  for  the 
space  of  one  year  to  the  wife,  and  to  release  the  de- 
fendant from  custody  on  probation  for  the  space  of 
one  year  upon  his  entering  into  a  recognizance  in 
such  sum  as  the  court  shall  direct,  with  or  without 
sureties.  The  condition  of  the  recognizance  shall  be 
such  that  if  the  defendant  shall  make  his  personal 
appearance  at  the  court  whenever  ordered  so  to  do 
within  the  year,  and  shall  further  comply  with  the 
terms  of  the  order,  or  of  any  subsequent  modifica- 
tion thereof,  then  the  recognizance  shall  be  void,  oth- 
erwise of  full  force  and  effect.  If  the  court  be  satis- 
fied by  information  and  due  proof  under  oath,  at  any 
time  during  the  year,  that  the  defendant  has  violated 
the  terms  of  such  order,  it  may  forthwith  proceed  to 
the  trial  of  the  defendant  under  the  original  indict- 
ment, or  sentence  him  under  the  original  conviction, 
as  the  case  may  be." 

Instead  of  imposing  the  first  mentioned  punishment  pro- 
vided by  the  act,  consisting  of  a  fine  or  imprisonment  in  the 
house  of  correction  for  not  more  than  one  year,  or  both  fine 
and  imprisonment,  the  court,  in  pursuance  of  the  power  con- 
ferred upon  it  by  said  section,  passed  its  order,  requiring  the 
defendant  to  pay  weekly  to  his  wife  a  certain  sum,  therein 
stated,  for  the  space  of  one  year,  and  ordered  the  release  of 
the  defendant  from  custody  on  probation  for  said  time  upon 
his  entering  into  a  recognizance  in  the  sum  of  five  hundred 
dollars  for  his  personal  appearance  at  the  court  whenever 
ordered  so  to  do  within  the  year,  and  to  comply  with  the 
terms  of  the  order,  or  any  subsequent  modification  of  such 
order. 

The  court  treated  its  action  in  passing  said  order,  requir- 
ing the  defendant  to  pay  said  sum  weekly  to  his  wife,  as  the 
sentence  or  judgment  of  the  court,  as  disclosed  by  the  docket 
entries  in  the  case,  and  it  was  from  that  order  or  judgment 
of  court  that  the  appeal  in  this  ease  was  taken. 
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The  demurrer  is  to  the  whole  indictment,  and  is  based 
upon  the  contention  that  as  the  statute  creates  but  one  of- 
fence, as  claimed,  the  charge  should  have  been  embraced  in 
one  county  by  substituting  the  word  "and"  for  "or,"  thereby 
charging  that  the  defendant  "did  without  just  cause  desert 
and  wilfully  neglect  to  provide  for  the  support  and  mainte- 
nance of  his  wife  or  minor  child." 

In  support  of  this  contention  the  appellant  cites  the  case 
of  Steams  v.  State,  81  Md.  341.  In  that  case  Steams,  the 
appellant,  was  charged  with  the  violation  of  the  Act  of  1894, 
chapter  232.     That  act  made  it 

"Unlawful  for  any  person  or  persons  or  association 
of  persons  to  gamble  or  make  books  and  pools  on  the 
result  of  any  trotting  race  or  running  race  of  horses 
or  race  of  any  kind,  or  to  establish,  keep,  rent  or  use, 
or  knowingly  suffer  to  be  used  or  occupied,  any  house, 
building  or  portion  of  a  building,  vessel  or  place,  on 
land  or  water,  for  the  purpose  of  making  or  selling 
therein  any  book  or  pool,  or  of  otherwise  betting 
therein  or  thereon,  upon  the  result  of  any  trotting  race 
or  running  race  of  horses  or  race  of  any  kind." 

The  indictment  or  infonnation  in  that  case  contained  five 
counts.  In  the  third  count  the  defendant  was  charged  with 
"unlawfully  keeping  in  Anne  Arundel  County  a  certain 
place,  to  wit :  a  house  for  the  purpose  of  mahing  or  selling 
therein  books  or  pools  or  betting  therein  on  the  result  of  cer- 
tain trotting  races  or  running  races  on  the  same  race  track." 
We  need  not  set  out  the  other  coimts  of  the  indictment. 

The  ground  of  the  demurrer  to  the  third  count  of  the 
indictment  or  information,  which  demurrer  was  overruled  by 
the  court  below  but  sustained  by  this  Court  upon  appeal,  was 
duplicity  caused  by  the  use  of  the  disjunctive  conjunction 
"or,"  alternatively  charging  several  distinct  offences. 

•This  Court  there  said,  quoting  from  Bishop  on  Criminal 
Procedure : 

"If  a  statute  makes  it  a  crime  to  do  this  or  that  or  that, 
mentioning  several  things  disjunctively,  all  may  indeed,  in 
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general,  be  charged  in  a  single  count,  but  it  must  uae  the 
conjunctive  "and"  where  "or"  occurs  in  the  statute,  else  it 
will  be  defective  as  being  uncertain.  Therefore  an  indict- 
ment upon  a  statute  of  this  kind  may  allege  in  a  single  count 
that  the  defendant  did  as  many  of  the  forbidden  things  as  the 
pleader  chooses,  employing  the  conjunction  "and"  where  the 
statute  has  "or"  and  it  will  not  be  double,  and  it  will  be 
established  at  the  trial  by  proof  of  any  one  of  them.^' 

But  the  court  further  said : 

"The  pleader  could  have  inserted  separate  oounts  charging 
the  several  offences,  and  the  party  would  have  been  convicted 
if  warranted  by  the  proof  of  either  offence." 

It  will  be  seen  that  the  Court,  in  Steams  v.  State,  supra, 
held  that  the  statute  there  involved  created  separate  offences, 
connected  by  the  disjunctive  oonjunction  "or,"  and  that  sepa- 
rate counts  charging  the  defendant  with  the  several  offences 
could  have  been  inserted  in  the  indictment  against  him,  or, 
by  the  substitution  of  "and"  for  "or,"  the  several  offences 
could  have  been  properly  charged  in  one  count,  but  the  in- 
dictment, in  which  the  several  offences  were  alternatively 
stated,  by  the  use  of  the  oonjunction  "or"  in  the  same  count, 
was  held  to  be  bad. 

In  this  case,  as  in  that  case,  the  statute  created  two  sepa- 
rate and  distinct  offences,  one  of  desertion  and  the  other  of 
non-support,  connected  by  the  disjunctive  conjunction  "or," 
and  they  were  properly  charged  in  separate  counts  of  the  in- 
dictment. The  offence  of  desertion  is  sufficiently  compre- 
hensive to  include  the  offence  of  non-support,  but  the  offence 
of  non-support  might  exist  without  full  desertion  within  the 
meaning  of  the  statute  (Carr  v.  Carr,  6  Ind.  App.  377; 
Proudlove  v,  Proudlove  (N.  J.  Ch.),  46  Atl.  951;  Howell 
v.  Howell,  64  N.  J.  Eq.  191)  ;  and  from  the  language  used 
the  l^slature,  in  our  opinion,  intended  to  make  such  dis- 
tinction. 

A  motion  to  dismiss  the  appeal  has  been  filed  in  this  case, 
because,  as  stated  therein,  there  is  no  final  judgment  from 
which  an  appeal  will  lia 
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The  case  of  Symington  v.  State,  133  Md.  452,  is  chiefly 
relied  upon  in  support  of  the  motion.  In  that  case  the  de- 
fendants were  convicted  in  the  Circuit  Court  for  Baltimore 
County  upon  an  indictment  drawn  under  chapter  22,  Acts 
of  1892,  codified  as  section  294,  article  27  of  the  Code  (3rd 
vol.),.  The  court  suspended  sentence  and  paroled  each  of 
them  in  the  custody  of  his  father,  under  the  general  pro- 
visions of  the  Code,  section  520,  article  27.  From  that  ac- 
tion of  the  court  an  appeal  was  taken.  There  this  Court  said : 
''In  this  ease  the  suspension  of  sentence,  which  relieved  the 
appellants  from  the  penalty  prescribed  by  the  act,  was  in 
l^ial  effect  and  meaning  the  suspension  of  judgment,  and 
where  there  is  no  sentence  or  judgment  pronounced,  no  ap- 
peal will  lie.  Fleet  v.  State,  73  Md.  (unreported) ;  State  v. 
Breit^er,  59  Atl.  31." 

The  reasons  stated  by  this  Court  for  dismissing  the  appeal 
in  the  Symington  case  do  not  apply  to  this  case,  and  the 
motion  to  dismiss  this  appeal  should  not  prevail. 

Fnder  the  statute  involved  in  the  case  before  us,  the  pun- 
ishment first  provided  therein  to  be  imposed  upon  one  con- 
victed of  the  violation  of  its  provisions,  is  a  fine  not  ex- 
ceeding one  himdred  dollars  or  imprisonment  in  the  IMary- 
land  House  of  Correction  for  not  more  than  one  year,  or 
both  in  the  discretion  of  the  court ;  but  the  statute  thereafter 
provides  that  the  court,  after  conviction  of  the  defendant, 
instead  of  imposing  the  punishment  first  provided  for,  or  in 
addition  thereto,  may  in  its  discretion  pass  an  ordei-  requir- 
ing and  directing  the  defendant  to  pay  a  certain  sum  weekly 
for  the  space  of  one  year  to  his  wife,  and  to  release  the  de- 
fendant from  custody  on  probation  for  the  space  of  one  year 
upon  his  entering  into  a  recognizance  in  such  sum  as  the 
court  may  direct,  with  or  without  sureties,  and  it  is  only 
upon  his  failure  to  comply  with  the  terms  of  the  order  that 
the  court  can  thereafter  sentence  him  under  such  conviction. 
In  all  other  respects  the  order  of  the  court  requiring  him  to 
pay  said  money  to  his  wife  is  a  final  order  or  judgment  of 
the  ooTirt. 
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The  obligation  imposed  upon  the  defendant,  by  the  order 
of  the  ooui*t,  to  pay  to  his  wife  a  certain  sum  of  money 
weekly  for  the  space  of  one  year,  instead  of  the  imposition 
of  a  fine  or  imprisonment,  or  both,  as  first  provided  by  the 
act,  is  in  the  nature  of  an  alternative  penalty  or  punishment, 
and  it  could  hardly  be  said,  with  such  obligation  imposed 
upon  the  defendant,  that  there  had  been  a  suspension  of  sen- 
tence, as  in  the  Symington  case,  and  it  would  be  going  very 
far,  we  think,  to  hold  that  the  defendant  had  no  right  of  ap- 
peal from  the  order  or  judgment  of  the  court,  imposing  upon 
him  such  pecuniary  obligation  on  the  ground  that  it  was  not 
a  final  judgment,  when  no  other  punishment  could  thereafter 
have  been  imposed  upon  him,  unless  he  had  failed  to  comply 
with  the  terms  of  the  order. 

As  we  find  no  error  in  the  ruling  of  the  court  below,  the 
judgment  appealed  from  will  be  affirmed. 

Judgment  affirmed,  tmih  costs. 
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BENJAMIN  FINE 

vs. 

BENJAMIN  BECK  et  al. 

Trustee's   Sale — Fire    Occwrring   Before   Ratification — Abate- 
ment of  Purchase  Price, 

In  case  there  is  a  material  diminution  in  the  value  of  prop- 
erty sold  at  trustee's  sale,  by  reason  of  a  fire  occurring  between 
the  date  of  the  sale  and  its  ratification,  the  court  should  make 
an  abatement  in  the  purchase  price.  p.  320 

That  one  to  whom  property  was  sold  at  trustee's  sale  placed 
**for  rent"  signs  on  the  property  before  the  ratification  of  the 
sale  did  not  constitute  such  a  taking  of  possession  by  him  as  to 
deprive  him  of  a  right  to  abatement  of  the  price  to  the  extent 
of  damage  caused  by  a  fire  subsequently  occurring.  p.  319 

That  the  keys  to  an  imoccupied  dwelling  house  on  the  prop- 
erty were  not  turned  over  to  the  purchaser  pending  ratifica- 
tion of  the  sale  tended  to  show  that  he  did  not  take  posses- 
sion, p.  320 

That  the  purchaser,  before  ratification  of  the  sale,  objected 
to  removal  of  certain  fixtures  by  the  lessees  of  the  property  did 
not  indicate  that  he  assumed  possession  or  control  of  the  prop- 
erty, p.  320 

In  case  property  sold  at  trustee's  sale  is  damaged  by  fire 
pending  ratification  of  the  sale,  the  abatement  of  the  purchase 
price  to  which  the  purchaser  is  entitled  is  the  cost  of  restoring 
the  property  to  its  former  condition,  if  such  cost  is  not  dis- 
proportionate to  the  real  injury,  while  if  that  is  impracticable, 
the  difference  in  value  of  the  property  before  and  after  the 
injury  is  the  correct  measure  of  abatement.  pp.  320,  321 

Decided  January  25th,  1922. 

Appeal  from  the  Circuit  Court  of  Baltimore  City  (Heitis- 
XEB^  J.). 
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Petition  by  Benjamin  Fine  for  an  abatement  of  the  pur- 
chase price  of  property  sold  to  said  petitioner  by  Benjamin 
Beck  and  Harry  M.  Benzinger,  Trusteee.  From  an  order 
dismissing  the  petition,  petitioner  appeals.    Reversed. 

The  cause  was  argued  before  Boyd^  C.  J.,  Bmscoe,  Pat- 
Tisoy,  Urnee,  Stockbridge,  Adkins^  and  Offutt^  JJ. 

Forrest  Bramble,  with  whom  were  Henry  C.  Weaver  and 
McKee  &  BvUocle  on  the  brief,  for  the  appellant. 

Harry  M.  Benzmger  and  Thomas  E.  Mason,  with  whom 
was  Benjamin  Beck  on  the  brief,  for  the  appellees. 

Adkins,  J.,  delivered  the  opinion  of  the  Court. 

On  November  18th,  1920,  appellant  purchased  from  ap- 
pellees at  tnistees'  sale  certain  property  on  Pennsylvania 
avenue,  part  of  which  was  then  occupied  by  Jones  &  Lamb, 
for  $22,100.00.  On  December  17th,  1920,  before  the  sale 
was  ratified,  two  of  the  parties  interested  in  the  proceeds  of 
sale  filed  exceptions  to  the  sale,  and  while  said  exceptions 
were  pending,  to  wit,  on  January  7th,  1921,  the  property 
was  damaged  by  fire.  On  January  12th,  1921,  appellant 
filed  a  petition  for  an  abatement  of  the  purchase  money  to 
the  amount  of  damage  caused  by  the  fire.  On  April  18th, 
1921,  the  exceptions  were  overruled  and  the  sale  ratified, 
"without  prejudice  to  the  right  of  said  Benjamin  Fine  to 
proceed  with  his  petition  filed  on  January  12,  1921,  for  an 
abatement  or  his  right  to  such  an  abatement  of  the  purchase 
price  to  the  extent  of  the  damage  to  said  property  by  fire  on 
or  about  January  7,  1921.'^ 

A  hearing  was  had  on  this  petition  and  testimony  taken. 
Tt  appears  from  the  testimony  that,  at  the  time  of  the  sale, 
the  lease  of  Jones  &  Lamb  was  about  to  expire,  and  they 
were  desirous  of  having  it  extended  for  two  months  to  give 
them  time  to  move  their  movable  fixtures.  They  took  this 
matter  up  with  the  trustees,  and  one  of  the  trustees  in  turn 
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took  it  up  with  appellant.  There  is  some  unimportant  dif- 
ference between  the  witnesses  as  to  just  what  was  said  by 
appellant  and  Mr.  Benzinger,  one  of  the  trustees,  in  their 
oonversation  in  r^ard  to  extending  the  lease,  but  we  think  it 
is  reasonably  clear  that  appellant,  acting  under  the  advice  of 
counsel,  knew  that  he  could  not  act  alone  in  this  matter  pend- 
ing the  ratification  of  sale,  and  that  he  merely  joined  with 
the  trustees  in  agreeing  to  the  extension.  This  view  is 
strengthened  by  letters  written  by  the  lessees  to  Mr.  Ben- 
zinger and  Mr.  Fine  on  the  same  day,  confirming  the  ar- 
rangement arrived  at  for  the  extension. 

It  is  to  be  noted  that,  in  the  letter  to  Mr.  Benzinger,  he 
is  asked  whether  "you  desire  the  Jones  &  Lamb  Company 
to  pay  the  December  and  January  rent  to  you  and  Mr.  Beck 
as  trustees,  or  whether  this  rent  should  be  paid  to  the  pur- 
chaser, Mr.  Fine?"  It  does  not  appear  that  Mr.  Benzinger 
made  any  reply  to  this  inquiry,  and  the  t^Btimony  of  Fine, 
the  appellant,  that  he  never  received  any  rent,  is  not  contra- 
dicted. It  would  seem  from  this  that  the  lessees  looked  to 
the  trustees  in  the  matter  and  not  to  appellant 

It  further  appears  from  the  testimony  that  appellant 
placed  "for  rent"  signs  on  the  premises  on  or  about  the  day 
of  the  sale,  but  there  is  no  evidence  that  he  did  this  with  the 
consent  of  the  appellees.  Appellant  says  he  put  the  signs  up 
to  try  it  out  and  see  who  would  want  the  property  when 
it  came  into  his  possession;  that  when  inquiries  were  made 
he  told  inquirers  that  he  was  not  then  in  a  position  to  deal 
with  the  property,  but  he  would  take  it  up  with  them  if  the 
sale  should  be  ratified ;  that  he  did  not  show  any  one  over 
the  premises. 

It  is  manifest  he  could  not  have  made  any  binding  con- 
tract in  reference  to  the  property  pending  the  ratification  of 
sale,  and  it  cannot,  therefore,  he  held  that  the  putting  up 
of  these  signs  constituted  a  taking  of  possession. 

'No  keys  were  ever  turned  over  to  him,  nor  does  there  ap- 
pear to  have  been  any  understanding  between  him  and  the 
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trustees  that  he  was  to  have  control  of  the  property  and  to 
be  responsible  for  it  pending  the  ratification  of  sale. 

Of  course,  the  failure  to  turn  over  the  keys  to  the  part  of 
the  property  occupied  by  Jones  &  Lamb  had  no  significance, 
but  there  is  uncontradicted  testimony  that  there  was  an  iln- 
oocupied  dwelling  house  on  the  property,  and  the  keys  to 
this  were  not  turned  over  to  appellant 

Something  was  said  in  the  testimony  about  appellant  going 
on  the  premises  while  Jones  &  Lamb  were  moving,  and  ob- 
jecting to  their  tearing  out  of  certain  fixtures,  and  threaten- 
ing to  hold  them  responsible  for  any  damage  they  did  to  the 
property.  But  this  was  only  showing  a  natural  interest  in 
property  of  which  he  would  be  the  owner  in  event  of  ratifica- 
tion of  the  sale,  and  does  not  indicate  any  assumption  of 
inamediate  possession  or  control. 

Another  question  raised  at  the  hearing  was  whether  appel- 
lant was  entitled  to  an  allowance  for  the  amount  of  replace- 
ment costs,  or  only  to  the  extent  of  diminution,  if  any,  in 
the  value  of  the  property  by  reason  of  the  fire. 

There  was  testimony  that  it  would  cost  about  $2,000  to 
replace  the  part^  burned.  On  tlie  other  hand,  there  was 
testimony  of  one  witness  that  the  part  of  the  building  dam- 
aged was  not  worth  repairing,  and  that  the  value  of  the  prop- 
erty would  have  been  increased  if  the  part  of  tlie  building 
where  the  fire  oc^rred  had  all  been  burned. 
*  If  there  was  any  material  diminution  in  the  value  of  the 
property  an  abatement  should  be  made  by  the  court  MUler's 
Eqmty,  sec  512;  Bowdoin  v.  Hammond,  79  Md.  173.  But 
we  have  been  referred  to  no  case  which  determines  the  basis 
of  said  allowance,  and  have  found  only  one,  Ex  parte  Minor, 
11  Vesey,  Jr.,  559,  which  gives  amy  intimation,  and  that  far 
from  definite,  of  a  proper  basis. 

In  that  case  the  Chancellor  said :  "Let  the  Master  certify 
to  me  what  were  the  conditions  of  sale,  and  what  has  been 
the  deterioration  in  value  by  tlie  fire  *  *  *."  The  Master's 
rei)ort  having  ascertained  "the  deterioration  in  value  of  the 
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premises  in  consequence  of  the  fire,"  another  petition  was 
presented  to  have  the  amount  found  deducted  from  the  pur- 
chase money ;  and  it  was  so  ordered. 

In  actions  of  tort  for  injuries  to  real  property  the  rule  in 
Maryland  is: 

Where  the  damaged  property  can  be  restored  to  the  condi- 
tion it  was  in  before  the  injury,  without  cost  disproportionate 
to  the  real  injury,  the  cost  of  such  restoration  is  the  measure 
of  damages.  But  where  that  is  impracticable,  then  the  differ- 
ence between  the  value  of  the  property  before  and  after  the 
injury  is  the  correct  measure.  Brovm  v.  Werner,  40  Md.  15 ; 
Consolidated  Gas  Co.  v.  Oetty,  96  Md.  683;  Piednwnt  Coal 
Co.  V.  Kearney,  114  Md.  496;  MiiUan  v.  Bdbin,  130  Md. 
313. 

This  is  not  a  suit  for  damages,  but  the  above  rule  seems  to 
furnish  a  fair  guide  in  considering  the  question  now  before 
u& 

If  application  had  been  made  by  the  purchaser,  before 
ratification,  for  an  annulment  of  the  sale  because  he  could 
not  get  what  he  purchased,  a  different*  question  would  have 
been  presented. 

In  the  opinion  filed  by  the  learned  chancellor,  no  reference 
is  made  to  the  question  of  the  cost  of  restoration  or  of  the 
diminution  vel  non  in  the  value  of  the  property;  but  his 
order  is  baaed  on  his  conclusion  "that  the  said  Benjamin 
Fine  was  placed  in  possession  of  said  property  at  the  time  of 
his  agreeing  to  purchase  the  same,  and  that  he  was  in  posses- 
sion of  said  property  at  the  time  of  the  said  fira'' 

We  cannot  agree  with  this  conclusion ;  and  must  therefore 
reverse  the  order  appealed  from,  and  remand  the  case  for 
further  proceedings. 

Order  reversed  and  cause  rerrumded,  costs  to  he 
paid  out  of  purchase  money. 


VOL.  140  11 
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Property  of  Decedent — Contract  Before  Admimstration — 

Rights  of  Legatees — Conflict  of  Laws — Distribvr 

tion  of  Leaseholds, 

Even  before  administration,  the  legatees  under  the  will  of 
property  not  required  for  the  payment  of  debts,  had  an  incho- 
ate title  thereto,  and  could  execute  a  valid  and  effective  con- 
tract for  the  sale  thereof,  administration,  when  obtained,  relat- 
ing back  to  the  contract,  and  the  administrator  being  bound  to 
recognize  the  vendee's  rights  imder  the  contract,  and  to  report 
the  sale.  pp.  326,  327 

Leasehold  property  situated  in  Maryland,  belonging  to  a 
decedent  domiciled  in  Pennsylvania,  is,  as  personal  property, 
to  be  distributed  under  the  laws  of  Peinisylvania.     pp.  328,  329 

A  widow's  renunciation  and  election  to  take  as  against  the 
will  is  equivalent  to  her  death,  for  the  purpose  of  the  accelera- 
tino  of  remainders,  unless  this  contravenes  some  manifest  in- 
tention of  the  testator  as  expressed  by  the  will.  p.  329 

Decided  January  25th,  1922. 

Appeal  from  the  Circuit  Court  of  Baltimore  City  (Stitmp, 

J.). 

Bill  by  Thomas  Hughes,  Administrator  with  the  will  an- 
nexed of  Gleorge  E.  Craig,  deceased,  against  Mary  W.  Craig, 
Narcissa  B.  Craig  and  others.  From  a  decree  in  favor  of 
said  Narcisea  B.  Craig,  the  other  defendants  appeal.  Af- 
firmed. 

The  cause  was  argued  before  Boyd,  C.  J.,  Briscoe, 
Thomas,  Pattison,  TTrneb,  Stockbridge,  Adkins,  and 
Opfutt,  JJ. 
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Edward  Duffy,  with  whom  was  W.  J,  Zacharias  on  the 
brief,  for  the  appellants. 

Forrest  Bramble,  for  the  appellee. 

Pattison,  J.,  delivered  the  opinion  of  the  Court 

George  E.  Qraig,  a  resident  of  Ghambersburg,  Franklin 
County,  Pennsylvania,  died  in  the  month  of  September, 
1918,  after  having  first  made  his  last  will  and  testament, 
by  which  he  devised  and  bequeathed  unto  his  wife,  Naroissa 
Brewster  Craig,  the  income  of  his  estate,  both  real  and  per- 
sonal, during  her  life  or  widowhood,  and,  upon  her  death  or 
marriage,  his  estate  was  to  go  to  his  three  sisters,  Mary  W. 
Craig,  Carrie  M.  Craig  and  Arianna  Craig  Jones,  subject, 
however,  to  the  provision  therein  contained  that  "at  the  death 
of  either  of  my  sisters,  their  share  to  go  to  my  nephew, 
Meredith  C.  Jones,  and  niece,  Aria  N.  Jones."  His  nephew, 
Meredith  C.  Jones,  was  appointed  his  executor,  and  he  there- 
after qualified  as  such  executor  in  the  State  of  Pennsylvania, 

His  widow,  Narcissa  B.  Cradg,  renoimced  the  will  and 
elected  to  take  the  part  of  the  testator's  estate  to  which  she 
would  have  been  entitled  had  he  died  intestate. 

It  appears  from  the  record  that,  at  the  time  of  his  death, 
the  testator  was  the  owner  of  a  leasehold  interest  in  a  house 
and  lot  of  land  in  Govans,  Maryland. 

Those  entitled  thereto  under  the  vnll  of  George  E.  Craig, 
deceased,  including  his  vndow,  Narcissa  B.  Craig,  all  of 
whom  were  adults,  detemdned  to  sell  the  said  leasehold 
property  in  Maryland,  and  so  placed  it  in  the  hands  of 
Caughy,  Heam  and  Company,  real  estate  brokers  of  Balti- 
more City,  for  sale,  and  it  was  by  them  sold  to  Narcissa  B. 
Craig  for  the  sum  of  $4,500.  To  consummate  the  sale,  the 
executor  and  the  sisters,  nephew,  and  niece  of  the  testator, 
on  the  I7th  day  of  October,  1919,  entered  into  a  written 
agreement  with  Nardssa  B.  Craig,  the  vridow,  by  which  they 
sold  unto  her  the  property,  at  and  for  the  sum  mentioned,  of 
which  $100  was  paid  in  cash,  and  the  balance  was  to  be  paid 
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witshin  thirty  days  tbereafter,  and  upon  its  payment,  the 
vendors  were  to  convey  unto  the  vendee  a  merchantable  title 
to  the  property. 

It  was  afterwards  discovered,  however,  by  the  parties  to 
the  agreement,  that  it  was  necessary,  in  order  to  pass  title  to 
said  property,  that  letters  of  administration  should  be  taken 
out  in  this  state,  and  letters  of  administration  were  there- 
after issued  out  of  the  Orphans'  Court  of  Baltimore  City  to 
Tliomas  Hughes,  as  administrator  in  Maryland  of  Gkorge  E. 
Craig,  deceased. 

After  his  appointment  and  qualification,  Mr.  Hughes  pro- 
ceeded to  confirm  the  action  of  the  parties  in  the  sale  of  the 
said  leasehold  property,  and  complete  the  title  to  the  prop- 
erty sought  to  be  conveyed  by  said  parties  to  the  widow,  by 
a  sale  from  him,  as  administrator,  to  her,  the  vendee  named 
in  said  agreement;  and  on  the  14:th  of  May,  he  obtained 
from  the  Orphans'  Court  of  Baltimore  City  an  order  author- 
izing and  empowering  him  as  administrator  to  sell  the  said 
leasehold  property,  at  public  or  private  sale,  upon  the  condi- 
tion, however,  if  sold  at  private  sale,  it  should  not  be  for  less 
than  the  appraised  value.  Its  value  at  that  time  had  been 
appraised  at  the  sum  of  $4,500. 

At  this  juncture  in  the  proceedings,  Mr.  Hughes  learned 
that  the  Title  Guaranty  and  Trust  Company  was  examining 
the  title  to  said  property,  and  when  he  called  upon  the  oflS- 
cers  of  that  company,  he  learned  from  them  that  Mrs.  Craig 
bad,  shortly  after  she  purchased  the  property,  sold  it  to  one 
James  P.  Dougherty,  at  and  for  the  sum  of  $5,600.  Upon 
obtaining  this  information  he  was  imcertain  as  to  what  he 
should  da  A  sale  of  the  property  was  then  pending,  await- 
ing confirmation,  at  $5,600,  and  be  did  not  feel  that  he 
should  sell  it  imder  the  order  of  the  court  for  the  sum  of 
$4,500,  and  so  he  wrote  Mr.  Zaoharias,  counsel  for  the  execu- 
tor in  Pennsylvania,  as  well  as  for  all  the  devisees  under  the 
Avill  of  George  E.  Craig,  deceaaed,  exo^  Nardssa  B.  Craig, 
telling  him  of  what  he  had  learned  in  relation  to  the  sale  to 
Dougherty.     In  reply  to  this  letter,  Mr.  Zacharias  told  him 
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that  his  people  would  dedine  to  stand  by  the  contract,  and 
Mr.  Bowers,  counsel  for  Narciasa  B.  Craig,  informed  him 
that  he  would  insist  upon  the  fulfilment  of  the  contract. 

In  this  condition  of  affairs,  Mr.  Hughes  filed  his  bill  of 
complaint  in  the  Circuit  Court  for  Baltimore  City,  setting 
forth  the  facts  that  we  have  stated  and  others,  asking  therein, 
first,  that  the  court  undertake  the  further  administration  of 
the  estate  in  his  hands;  second,  that  it  pass  upon  the  rights 
and  obligations  of  the  parties  to  the  contract  of  sale  of  the 
I7th  of  October,  1919,  so  far  as  it  affects  his  obligations  with 
reference  thereto;  third,  that  it  pass  upon  the  rights  and 
obligations  of  James  P.  Dougherty,  under  his  contract  witli 
Narcissa  B.  Craig,  to  the  extent,  if  any,  that  he  must  recog- 
nize the  contractual  relations  between  them ;  and  fourth,  for 
general  relief.  To  this  bill  the  executor  and  all  of  the  devi- 
sees of  George  E.  Craig,  including  his  widow,  Narcissa  B. 
Craig,  and  Dougherty,  were  made  parties  defendant. 

Answers  were  filed  by  each  and  all  of  the  defendants,  and 
the  court,  after  hearing  the  evidence  in  the  case,  pa&sed  the 
following  decree : 

"It  is  thereupon  this  1st  day  of  July,  in  the  year 
nineteen  hundred  and  twenty-one,  by  the  Circuit  Court 
of  Baltimore  City,  adjudged,  ordered  and  decreed  that 
the  renunciation  by  the  widow  of  the  testator  having 
been  assented  to  as  effective  by  all  parties,  therefore 
the  estates  in  remainder  under  said  will  are  acceler- 
ated 80  as  to  become  effective  by  reason  of  said  elec- 
tion of  the  widow  to  renounce  the  will,  and  said 
remainders  therefore  do  not  await  the  decease  of  the 
widow  for  their  vesting.  It  is  further  adjudged,  or- 
dered and  decreed  that  the  said  administrator  report 
to  the  Orphans'  Court  of  Baltimore  City  a  sale  to 
Narcissa  B.  Craig,  the  widow  of  the  testator,  for 
forty-five  hundred  dollars,  pursuant  to  the  contract 
of  October  17th,  1919,  mentioned  in  the  bill,  and  said 
administrator  proceed  to  make  distribution  in  said  Or- 
phans' Court  of  Baltimore  City,  under  its  direction. 
It  is  further  adjudged,  ordered  and  decreed  that  the    V 
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costs  of  this  proceeding  be  paid  out  of  the  estate. 
..  And  in  said  distribution  the  widow  shall  receive  one- 
half  in  accordance  with  the  Pennsylvania  law  as  shown 
by  the  testimony." 

It  is  from  the  above  decree  that  the  appeal  in  this  case  is 
taken.  It  is  contended  by  the  appellants  that,  in  the  dispoei- 
tian  of  the  property  to  be  made  by  Mr.  Hu^es,  the  admin- 
istrator, no  effect  should  be  given  to  the  contract  of  sale  of 
October  l7th,  1919,  but  that  it  should  be  treated  as  a  nullity. 
In  this  contention  we  cannot  agree  with  the  appellants. 

Those  who  made  the  contract  were  the  persons  who  were 
entitled,  after  the  j>ayment  of  the  decedent's  indebtodness 
and  the  costs  of  the  administration  of  his  estate,  .to  the  pro- 
ceeds of  the  property  when  sold.  They  were  in  a  sense  its 
equitable  owners,  and  all  being  adults,  they  were  capable  of 
making  a  valid  contract. 

It  is  true  that  a  complete  title  cannot  pass  to  the  vendee 
without  administration,  but  it  does  not  follow  from  that  fact 
that  "the  contract  of  sale  so  nmde  is  without  force  and  effect. 

In  11  B.  C,  L.,  per.  274,  it  is  said :  "Since  it  was  a  rule 
of  the  common  law  that  the  title  to  all  the  personal  property 
of  the  decedent  was  in  the  executor  or  administrator,  it  early 
became  established  that  the  assent  of  the  personal  represen- 
tative was  essential  to  the  passing  of  a  complete  title  of  a 
specific  legacy  to  one  named  in  the  will  as  devisee.  It  has 
been  said  that  the  assent  of  the  executor  to  the  delivery  of 
the  legacy  is  necessary  for  bis  protection  against  creditors  of 
his  testator,  and  against  insufficiency  of  assets  to  pay  all 
legacies  in  full.  *  *  *  And  neither  legatees  nor  distributees 
have  a  right  of  property  in  the  goods  and  chattels  of  the  dece- 
dent until  the  assent  of  the  personal  representatives  is  given. 
ITntil  then  they  have  only  an  inchoaie  right  in  the  surplus 
after  payment  of  debts,  *  ^  *  the  property  remaining  in  the 
representative.  *  *  *  On  the-  giving  of  assent  to  the  legacy 
the  title  passes  to  the  legatees,  but  the  assent  creates  no  new 
title.    It  merely  |)erfects  the  title  acquired  imder  that  will.'' 
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In  Cecil,  Admr.  v.  Negro  Rose,  17  Md.  92,  Sajnuel  Owens, 
the  testator,  died  in  1821,  leaving  a  will,  bequeathing  a  negro 
girl.  Hose,  to  his  wife,  Mercy  Owens,  whom  he  appointed  his 
executrix.  The  wife  died  in  1831,  leaving  a  will,  by  which 
she  bequeathed  the  same  n^ro  to  her  daughter,  to  serve  for 
senren  years  and  then  to  he  free.  No  administration  was 
granted  upon  the  estate  of  the  testator  or  testatrix  till  1857, 
when  letters  thereon  were  granted  to  the  appellant,  who  took 
possession  of  Boee  and  her  children,  who  had  been  going  at 
large  and  acting  as  free  since  1838.  In  1860,  Eoee  and  her 
children,  bom  after  the  expiration  of  the  said  term  of  seven 
years,  filed  their  petition  for  freedom  against  the  appellant. 
The  Court  there  said  Mercy  Owens,  as  legatee,  "had  a  right 
to  negro  Kose,  which  vested  upon  the  death  of  the  testator ; 
her  title  was  derived  from  the  will,  and  although,  to  perfect 
it,  an  administration  was  necessary,  yet,  before  administra- 
tion, she  had  an  inchoate  title,  which  it  was  competent  for 
her  to  assign  or  dispose  of  by  her  will.  When  administration 
is  afterwards  had  upon  the  estate,  her  title  or  the  title  of 
those  claiming  under  her,  beoomes  complete;  it  relates  back 
to  the  time  of  the  testator's  death." 

In  PhMa.  &  R.  Coal,  etc.,  Co.  v.  WiUinger,  137  Md.  52,  a 
collateral  assignment  of  certain  stocks  of  the  decedent  was 
made  by  those  entitled  to  them,  or  to  the  proceeds  from  a  sale 
of  them,  before  any  administration  was  had  upon  the  estate 
of  the  decedent.  This  Court  there  said,  speaking  through 
Judge  Briscoe:  "The  debts  of  the  decedent  had  been  fully 
paid  out  of  the  assets  of  the  estate,  or  as  provided  by  the 
atidit,  and  the  assignors  of  the  stock,  being  the  equitable 
owners,  had  a  right  to  assign  it  as  collateral  security  for 
the  loan." 

The  evidence  in  this  ease  is  that  the  property  of  the  dece- 
dent in  Pennsylvania  was  sufficient  to  pay  his  debts,  and  no 
part  of  the  assets  in  Mai-yland  was  required  to  pay  the  same. 
This  gave  to  the  distributees  of  the  estate,  those  who  made 
the  contract,  an  inchoate  right  in  the  pixxjeeds  of  the  sale  of 
the  property ;  and  upon  the  issuance  of  letters  of  administra- 
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tion  in  this  State,  it  was  the  duty  of  the  admiiiistrator,  as 
such,  to  recognize  and  respect  the  rights  of  the  vendee  ac- 
quired under  the  contract,  and  to  report  a  sale  made  to  hei- 
of  said  property,  in  order  that  the  title,  which  under  the 
contract  was  to  pass  to  the  purchaser,  could  thereby  be  com- 
pleted. 

But  it  is  further  contended  by  the  appellants  that  although 
V  leasehold  property  is  regarded  by  the  Maryland  law  as  per- 
sonal property,  whether  it  belongs  to  a  resident  or  non-resi- 
dent, yet  when  it  comes  to  deciding  whether  it  "is  governed 
by  the  distribution  law  of  Maryland,  or  of  Pennsylvania,  the 
Court  will  look  solely  at  its  quality  as  realty,  its  quality  of 
immobility,  and  will  hold  that  being  immobile,  it  is  subject 
alone  to  the  sovereignty  of  Maryland  and  that  this  sov- 
ereignty will  not  be  yielded." 

In  Allender  v.  Sussan,  33  Md.  11,  this  Court,  in  speaking 
of  the  character  of  leasehold  estate,  said : 

"For  certain  purposes  under  our  laws  a  leasehold  interest 
like  the  present  under  a  lease  for  ninety-nine  years,  renew- 
able forever,  may  have  impressed  upon  it  some  of  the  quali- 
ties of  real  estate,  but  *  *  *  it  is  still  an  estate  less  than  a 
freehold;  it  does  not  descend  to  the  heir  but  is  assets  in  the 
hands  of  the  executor  or  administrator  to  be  administered 
and  distributed  by  him  as  other  personal  property,  under  the 
authority  of  the  orphans'  court."  Williams  v.  Holmes,  9 
Md.  281;  CvJbreth  v.  Smith,  69  Md.  454;  D&t^ecmon  v. 
Devecmon,  43  Md.  335;  and  in  Noonmi  v.  Kemp,  34  Md. 
73,  this  Court  quoting  from  Lord  Tx)ughborough,  said : 

"  ^Tt  is  a  clear  proposition,'  says  Lord  Loughborough,  ^not 
only  of  the  law  of  England,  but  of  every  country  in  the 
world,  where  the  law  has  the  least  semblance  of  science,  that 
personal  property  has  no  locality.  The  meaning  of  that  is, 
not  that  personal  property  has  no  nsihle  locality ;  but  that  it 
is  subject  to  that  law  which  governs  the  person  of  the  owner ; 
both  with  respect  to  the  disposition  of  it,  and  with  respect  to 
the  transmission  of  it,  eitlier  by  succession  or  by  the  act  of 
the  party.    It  follows  the  law  of  the  person.     If  he  dies,  it 
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is  not  the  law  of  the  country  in  which  the  property  is,  but 
the  law  of  the  country  of  which  he  was  a  subject,  that  will 
r^ulate  the  succession/  'And  this  doctrine  has  been  con- 
stantly maintained,  both  in  England  and  America,  with  un- 
broken oonfidence.'  "    Story's  Conflict  of  Laws,  sec.  380. 

Under  the  authorities  stated  the  court  was  undoubtedly 
right  in  holding  that  the  distribution  of  the  proceeds  of  the 
leasehold  property  should  be  under  the  laws  of  Pennsyl- 
vania, in  which  state  the  decedent  had  his  domicile  at  the 
time  of  his  death.  There  was  also  no  error  in  the  court's 
holding  that  the  renunciation  of  the  widow  accelerated  the 
vesting  of  possession  of  the  remainders  and  that  such  vesting 
of  the  same  did  not  await  her  death. 

As  stated  in  Bandall  v.  Bandall,  85  Md.  480 : 

"The  rule  followed  by  both  the  English  and  x\merican 
courts  is,  that  a  widow^s  renunciation  and  election  to  take  as 
against  the  will  is  equivalent  to  her  death,  unless  it  contra- 
venes some  manifest  intention  of  the  testator  as  expressed  by 
the  will.'' 

In  this  case  there  is  no  expression  of  the  testator  found  in 
the  will  manifesting  suoh  intention.  Davis  V.  HiMard,  120 
Md.  348.  The  decree  of  the  court  below  will  therefore  be 
affirmed. 

Decree  affirmed,  with  costs. 
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CHARLES  D.  GAITHER,  Police  Commissioner. 

Sunday  Law — Enforcement — Mandamus  to  Police  Commis- 
sioner, 

Code,  art.  27,  sec.  436,  forbidding  the  doing  of  work  or  any 
bodily  labor  on  Sunday,  ifi  of  the  same  binding  effect  as  any 
other  provision  of  the  criminal  code,  and  applies  to  the  play- 
ing of  baseball  on  Sunday  by  professionals.  pp.  341,342 

A  writ  of  mandamus  must  issue  as  prayed,  if  it  issue  at  all. 

p.  344 

The  writ  of  mandamus  will  not  issue  when  it  would  be  nuga- 
tory, as  to  compel  certain  action  on  dates  that  are  past.      p.  344 

The  police  commissioner  of  Baltimore  City  has  large  discre- 
tion as  to  the  best  method  to  be  pursued  in  order  to  stop  the 
violation  of  law.  p.  345 

In  a  mandamus  proceeding  against  the  police  commissioner 
of  Baltimore  City  to  compel  him  to  enforce  the  Sunday  law 
in  connection  with  the  playing  of  professional  baseball  games, 
held  that  the  averments  in  the  respondent's  answer,  including 
denials  of  practically  every  allegation  in  the  petition,  and 
statements  as  to  the  demonstrated  unwillingness  of  grand  and 
petit  juries  to  co-operate  in  prosecutions  and  convictions  for 
such  violations  of  law,  were  sufficient  to  make  it  necessary  for 
the  petitioner  to  reply  thereto,  so  that  the  court  might  have 
evidence  before  it  to  determine  whether  the  facts  would  justify 
the  issue  of  a  niandanms.  p.  346 

An  officer  clothed  with  a  power  to  act  may  be  compelled  by 
mandamus  to  exercise  that  power,  but  his  honest  discretion  in 
the  exercise  thereof  cannot  be  controlled.  p.  349 

The  right  to  a  mandamus  to  the  police  commissioner,  in 
connection  with  the  enforcement  of  the  Sunday  law  against 
professional  baseball  playing,  was  not  made  out  by  a  showing 
that  the  commissioner  not  only  did  not  adopt  the  method  of 
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enforcement  which  the  petitioners  insisted  upon  as  the  best, 
but  that  he  adopted  another  method  which,  although  author- 
ized by  law,  had  proved  ineffective,  not  because  the  commis- 
sioner did  not  do  what  he  could  to  make  it  effective,  but  because 
another  department  of  the  law  did  not  do  its  part.  pp.  345-349 

If  the  commissioner  was  honest  in  what  he  did,  and  the  way 
of  enforcing  the  law  which  he  adopted  was  one  of  those  author- 
ized, the  court  could  not,  by  a  writ  of  mandamus,  compel  him 
to  adopt  the  other  way,  unless  it  was  certain  that  his  method 
was  and  would  be  futile,  and  this  was  shown  by  proof. 

pp.  345-349 

Decided  Jamtary  25th,  1922. 

Appeal  from  the  Baltimore  City  Court  (Dawkins^  J.). 

Petition  for  mandamus  by  Robert  L.  Graham  and  others 
against  Charles  D.  Gaither,  Police  Commissioner  of  Balti- 
more City.  From  an  order  denying  the  writ,  petitioners 
appeal.     Affirmed. 

Section  744  of  the  Revised  Edition  of  the  Charter  of 
Baltimore  City,  referred  to  in  the  opinion,  is  as  follows : 

"The  duties  of  the  Board  of  Police  Commissioners  hereby 
created  shall  be  as  follows:  They  shall  at  all  times  of  the 
day  and  night,  within  the  boundaries  of  the  City  of  Balti- 
more, as  well  on  the  water  as  on  the  land,  preserve  the  pub- 
lic peace,  prevent  crime  and  arrest  offenders,  protect  the 
rights  of  persons  and  property,  guard  the  public  health, 
preserve  order  at  primary  meetings  and  elections,  and  at 
all  public  meetings  and  conventions  and  on  all  public  occa- 
sions and  places,  prevent  and  remove  nuisances  in  all  the 
streets  and  highways,  waters  and  watercourses,  and  all  other 
places,  provide  a  proper  police  force  at  every  fire  for  the 
protection  of  firemen  and  property,  protect  strangers,  emi- 
grants, and  travelers  at  all  steamboat,  ferry-boat  and  ship 
landings  and  railway  stations,  see  that  all  laws  relating  to 
elections,  and  to  the  observance  of  Sunday,  and  regarding 
pawnbrokers,  gambling,  intemperance,  lotteries  and  lottery 


Digitized 


by  Google 


;33i>  GRAHAM  vs.  GAITHER 

Baltimore  City  Charter.  [140 

policies,  vagrants,  disorderly  persons  and  the  public  health 
are  enforced,  and  also  to  enforce  all  laws,  ordinances  of  the 
Mayor  and  City  Council  of  Baltimore,  not  inconsistent  with 
the  provisions  of  this  sub-division  of  this  article,  or  of  any 
law  of  the  State  which  may  be  properly  enforceable  by  a 
police  force ;  and  in  case  the  said  Board  of  Police  Commis- 
sioners shall  have  reason  to  believe  that  any  person  within 
the  limits  of  the  City  of  Baltimore  intends  leaving  the  city 
for  the  purpose  of  committing  any  breach  of  the  peace,  or  of 
violating  any  law  of  the  State  beyond  the  limits  of  the  city, 
upon  the  Chesapeake  Bay  or  on  any  river,  creek,  inlet, 
watercourse,  or  at  any  other  place  on  land  or  water  within 
the  State  of  Maryland,  it  shall  be  the  duty  of  the  said  Board 
of  Police  Commissioners  to  cause  such  person  to  be  followed, 
and  to  take  the  most  effectual  means  for  the  suppression  and 
prevention  of  such  outrage,  when  any  such  shall  be  attempt- 
ed, and  to  cause  the  arrest  of  all  such  offenders;  provided, 
however,  that  if  any  crime  be  actually  committed  by  such 
person,  the  offender  shall  be  delivered  to  the  proper  juris- 
diction for  trial  and  pimishment;  any  person  charged  with 
the  conmiission  of  crime  in  the  City  of  Baltimore  and 
against  whom  criminal  process  shall  have  issued,  may  be 
arrested  upon  the  same  in  any  part  of  the  State  by  the 
police  force  created  under  this  sub-division  of  this  article, 
under  such  rules  and  regulations  as  the  Board  of  Police 
Commissioners  may  adopt;  and  the  said  Board  shall  have 
power  to  summon  witnesses  before  it  and  to  administer  oaths 
or  affirmations  to  such  witnesses  whenever  in  the  judgment 
of  the  said  Board  it  may  be  necessary  for  the  effectual  'dis- 
charge of  their  duties  under  this  sub-division  of  this  article ; 
and  any  person  failing  to  appear  in  answer  to  said  summons, 
or  refusing  to  testify,  shall  be  subject  to  a  penalty  of  not 
less  than  twenty-five  nor  more  than  fifty  dollars,  to  be  recov- 
ered by  civil  action  in  the  name  of  the  State,  to  the  use  of 
the  said  Board,  or  by  indictment  in  the  Criminal  Court  of 
Baltimore;  false  swearing  on  the  part  of  any  such  witness 
shall  be  deemed  perjury,  and  shall  be  punished  as  such/' 


Digitized 


by  Google 


GRAHAM  t;^.  GAITHEE.  333 

Md.]  Argument  of  CounseL 

The  cause  wag  argued  before  Boyd,  C.  J.,  Thomas,  Pat- 
TisoN,  Ubnee,  Adkins,  and  Offutt^  JJ. 

Isaac  Lobe  Straus,  for  the  appellants. 

The  authorities  overwhelmingly  support  the  contentions 
of  appellants,  and  include  many  cases  which  are  precisely 
in  point:  Moores,  Majfor,  v.  State,  ex  rel.  Durm,  71  Neb. 
622;  Sweet  v.  Smith  (Mich.),  117  N.  W.  59;  Goodell  v. 
Woodhv/ry,  71  N.  H.  378;  State  v.  Hoboken,  75  N.  J.  L. 
315;  People  v.  Kennedy,  169  N.  Y.  Supp.  1022;  People  v. 
Watt,  188  N.  Y.  Supp.  559 ;  In  re  Whitney,  3  N.  Y.  Supp. 
838;  State  v.  WilUams,  45  Or^.  314;  People  v.  Peck,  82 
N.  Y.  Supp.  265;  People  v.  Byrne,  9  Abb.  N.  C.  127,  note; 
People  V.  Mayor,  59  How.  Prac.  (N.  Y.)  277;  People  ex 
rel.  Mullen  v.  Newton,  20  Abb.  N.  C.  387;  State  v.  Cumr 
mvngs,  17  Neb.  311;  People  v.  Listman,  82  N.  Y.  Supp. 
263. 

Mandamus  lies  to  compel  an  officer  to  take  cognizance  of 
a  criminal  charge  preferred  by  affidavit,  and  thereon  to  issue 
his  warrant  of  arrest:  Benners  v.  State,  124  Ala.  97,  191; 
Attorney  General  v.  Police  Justice,  40  Mich.  631;  State  v. 
Laughlvn,  75  Missouri,  358;  State  v.  Nebraska,  20  Neb. 
304;  People  v.  Sivift,  59  Mich.  529. 

The  acts  which  the  appellee  was  required  to  perform  were 
ministerial,  and  not  judicial  or  discretionary:  Roberts  v. 
U.  S.,  176  U.  S.  221 ;  Lame  v.  Hoglund,  244  U.  S.  174,  182 ; 
Bollinger  v.  Frost,  216  U.  S.  240 ;  Barney  v.  Dolph,  97  U.  S. 
652 ;  U.  S.  v.  Shurz,  102  TJ.  S.  378,  403 ;  Oa/rfield  v.  Ooldsby, 
211  U.  S.  261-262;  Association  of  Credit  Men  v.  Bowman,. 
113  Pac.  63,  65-66;  Stephens  v.  Jones,  123  N.  W.  Eep.  705, 
708;  Thompson  v.  Oiibs,  97  Tenn.  489;  Brokaw  v.  Comr 
missioners,  130  111.  432 ;  Yown^  v.  Carey,  56  N.  E.  960 ; 
Lay  V.  Hoboken,  75  N.  J.  L.  315 ;  Palmer  v.  Allen,  135  Pac. 
]  172 ;  People  v.  Knight,  189  111.  App.  449 ;  Commissioners 
V.  iS^crfe^  ex  rel.  Brown,  147  Ind.  476 ;  High,  Extraordinary 
Legal  Remedies,  sections  413  and  415. 


Digitized 


by  Google 


334  GRAHAM  vs.  GAITHER. 

Argument  of  Counsel.  [140 

The  cases  of  People  v.  Busse,  238  III.  599;  People  v. 
DuuTie,  219  111.  346;  State  v.  Miurphy,  3  Ohio  Circuit  Ct. 
Eep.  332 ;  State  v.  Brewer,  39  Wash.  65 ;  Oowm  v.  Smith, 
157  Mich.  443,  and  Alger  v.  Semes,  138  Mass.  331,  relied 
on  by  the  appellee,  are  wholly  unlike  and  inapplicable  to  the 
present  case,  because  in  each  of  them  the  mandamus  sought 
was  to  compel  a  general  course  of  official  conduct  covering 
the  enforcement  of  liquor  laws  applicable  to  hundreds  and 
thousands  of  saloons  in  large  cities  and  embracing  broad, 
comprehensive  and,  in  many  respects,  discretionary  admin- 
istration of  such  laws. 

The  case  of  State  v.  Francis,  95  Wis.  44,  is  absolutely 
inapplicable,  it  involving  a  petition  for  a  mandamus  to  com- 
pel the  arrest  and  prosecution  of  a  number  of  persons  for 
past  violations  of  the  law,  and  also  to  compel  a  general 
course  of  official  conduct,  rather  than  the  performance  of  a 
particular  act  or  duty. 

Alexander  Armstrong,  Attorney  General,  and  AUan  H. 
Fisher,  Assistant  Attorney  Oeneral,  for  the  appellee. 

The  element  of  discretion  enters  into  the  performance  of 
the  duties  imposed  upon  the  respondent  by  virtue  of  sec- 
tions 744-5  of  the  Baltimore  City  Charter :  Cvll  v.  Wheltle, 
114  Md.  58;  Wear  v.  Francis,  95  Mo.  44;  Oowan  v.  Smith, 
157  Mich.  443 ;  State  v.  WiMiams,  45  Ore.  314,  67  L.  R,  A. 
167;  State,  ex  rel.  HawJce  v.  D<wi^,  137  N.  E.  348;  OoddeU 
y.  Woodbvry,  71  JsT.  H.  378. 

Courts  will  not  compel  a  public  official  by  mandamus  to 
exercise  his  discretion  in  any  particular  manner:  Wear  v. 
Francis,  95  Mo.  44;  Gross  v.  Mayor  and  City  Council,  111 
Md.  544;  Consolidated  Oas  Co.  v.  Graff,  78  Md.lx  (unre- 
ported case);  Miles  v.  Bradford,  22  Md.  171;  Manger  v. 
Board  of  Examiners,  90  Md.  659 ;  Green  v.  PumeU,  12  Md. 
329. 

Courts  will  not  compel  police  officials  to  cause  the  arrest 
without  warrant  of  any  person  offending  against  the  law: 
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Wewr  V.  Francis,  95  Mo.  44;  State  v.  Williams,  45  Ore.  814, 
67  L.  R  A.  167,  77  Pac.  965 ;  State,  ex  rd.  Wear  v.  Francis, 
94  Mo.  44;  Oowan  v.  Smith,  157  Mich.  443;  State  of  Ohio, 
ex  rel.  Clark  v.  Mv/rphy,  3  Ohio  Circuit  Court  Report  (old 
series),  352. 

Mandamus  will  not  lie  unless  the  duty  to  be  performed  is 
specific  in  its  nature  and  such  that  the  court  can  prescribe 
a  definite  act  or  series  of  acts  which  will  constitute  a  per- 
formance of  the  duty:  People  v.  Dimne,  219  lU.  346,  76 
N.  E.  670;  People  v.  Busse,  238  HI.  698,  87  N.  E.  840,  28 
L.  R.  A.  (N.  S.)  246;  People  v.  Listman,  82  N.  Y.  784. 

The  writ  will  not  issue  where  its  issuance  would  compel 
the  court  to  exercise  a  constant  or  recurring  supervision 
over  the  daily  acts  of  the  police  c<»nmissioner  and  a  definite 
control  of  the  discretion  with  which  he  is  clothed  by  law: 
Gowan  v.  Smith,  167  Mich.  443;  State  v.  Brewer,  39  Wash. 
66,  80  Pac  1001. 

Courts  are  not  created  to  conduct  municipal  affairs,  and 
the  remedy  for  a  general  violation  of  public  duty  is  not 
judicial:  Fitzgerald  v.  Whipple,  41  Mich.  648,  49  N.  W. 
992 ;  Alger  v.  Sewoer,  138  Mass.  833 ;  People  v.  Listman, 
82  N.  T.  Supp.  784. 

Where  the  police  commissioner  has  not  refused  to  enforce 
the  law,  but  has  enforced  it  in  the  only  manner  in  which  he 
can  legally  enforce  it,  that  is,  by  complaint  and  prosecution, 
mandamus  will  not  lie :    Oowan  v.  Smith,  167  Mich.  443. 

Where  the  writ  is  no  more  effective  than  the  statute,  it 
will  not  lie:   State  v.  Brewer,  39  Wash.  65,  80  Pac.  1001. 

The  issuance  of  the  writ  in  this  case  would  substitute  the 
discretion  of  the  judicial  branch  of  the  government  for  that 
of  the  executive  branch :  People  v.  Dvame,  219  Dl.  346,  76 
N.  E.  670. 

Boyd,  0.  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  from  an  order  and  judgment  of  the  lower 
court,  which  overruled  a  dranurrer  to  the  answer  of  the  re- 
spondent and  entered  a  final  judgment  for  the  defendant,  on 
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a  petition  for  a  mandamus  filed  by  the  appellants  against 
Charles  D.  Gaither,  Police  Commissioner  for  the  City  of 
Baltimore.  The  object  of  the  mandamufl,  as  shown  by  the 
prayers  of  the  petition,  was  to  prevent  and  restrain  the  re- 
spondent from  permitting  the  playing  of  professional  baseball 
at  Oriole  Park  on  Sunday  during  the  months  of  April,  June, 
July,  August  and  September,  1921,  to  command  and  require 
him  to  enforce  and  execute  the  laws  of  Maryland  i*elating  to 
the  observance  of  Sunday  and  against  Sabbath  breaking  on 
those  Sundays,  and  to  enforoe  and  execute  section  436  of 
ai-tide  27  of  the  Code  upon  said  days,  to  prevent  at  said 
Oriole  Park  the  commission  of  the  crime  of  violating  said 
Sunday  law  "by  arresting  or  causing  the  arrest  of  all  the 
participants,  including  both  the  baseball  playei-s  taking  part 
in  said  professional  games  as  well  as  the  managers  holding  or 
conducting  the  same,  or  causing  the  same  to  be  held  or  con- 
ducted, or  aiding  or  abetting  the  holding  or  conducting  of 
the  same,  and  further  ordering  and  requiring  such  other 
relief  and  protection  to  your  petitioners  and  their  rights 
aforesaid  as  may  be  proper  and  necessary  in  the  premises." 
After  the  court  overruled  the  demurrer,  and  tne  attorneys 
for  the  plaintiffs  informed  the  court  that  the  plaintiffs  de- 
clined to  file  any  further  pleading  or  proceeding,  the  judg- 
ment for  the  defendant  was  rendered. 

The  petition,  after  setting  out  and  describing  the  several 
petitioners  at  length,  alleges  that  the  respondent  was  ap- 
pointed under  and  by  virtue  of  chapter  559  of  the  Acts  of 
1920,  which  repealed  and  re-enacted  section  740  of  article 
4  of  the  Code  of  Public  Local  Laws  (reference  being  to  the 
Revised  Edition  of  the  Charter  of  1915)— the  Act  of  1920 
authorizing  the  appointment  of  one  Police  Commissioner 
instead  of  a  Board  of  Police  Commissioners  as  formerly,  and 
providing  that  he  should  have  and  exercise  all  the  powers  of 
the  board.  Section  744,  which  sets  out  at  length  the  duties 
of  the  Board  of  Police  Commissioners,  now  devolved  upon 
the  respondent,  will  be  published  in  connection  with  this 
opinion.    Amongst  other  things  he  is  required  to  see  that  all 
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laws  relating  to  the  observance  of  Sunday  are  enforced.' 
Section  436  of  article  27  of  the  Code  is  set  out  in  full  in  the 
petition,  and  reference  is  made  to  Levering  v.  Park  Comm/i^ 
aioners,  134  Md.  48,  to  show  that  this  Court  has  decided 
that  the  playing  of  baseball  on  Sunday  by  pi-ofessionals  and 
others  who  may  be  hired  and  paid  for  that  purpose,  and 
whose  occupation  and  employment  is  the  playing  of  such 
games,  "clearly  contravenes  the  provision  of  tlie  Code  which 
declares  that  ^no  person  whatsoever  shall  work  or  do  any 
lx>dily  labor  on  the  Lord's  Day  commonly  called  Sunday 
*  *  *  and  every  person  transgressing  this  section  and  being 
thereof  convicted  before  a  justice  of  the  peace  shall  forfeit 
five  dollars  to  be  applied  to  the  use  of  the  county.' '' 

Tt  is  alleged  that  at  Oriole  Park  professional  baseball 
games  were  about  to  be  played,  on  each  and  every  recurring 
Sunday  during  the  months  named,  by  professional  players, 
hired  and  paid  for  that  purpose,  etc.,  in  violation  of  section 
436  of  article  27,  which  w?-ll  be  and  constitute  upon  each  of 
said  Sundays  crimes  against  the  laws  and  dignity,  the  peace 
and  government,  of  the  State.  It  is  alleged  that  they  will  be 
attended  by  large  crowds  and  throngs  of  spectators  at  Oriole 
Park,  accompanied  by  the  loud  shouts  and  noises  which  in- 
variably occur  during  the  holding  and  progress  of  games  of 
professional  baseball.  Tt  is  averred  that  the  plaintiffs  called 
with  their  counsel  upon  the  respondent,  and  informed  him 
that  such  games  were  about  to  be  played,  and  submitted  to 
him  that  it  is  his  oflBoial  duty  to  prevent  said  crimes,  arrest 
the  offenders  and  see  that  the  laws  relating  to  the  observance 
of  Sunday  are  enforced,  etc. ;  "that  thereupon,  although  the 
defendant  heard  and  treated  those  of  your  petitioners  and 
their  counsel,  who  called  upon  and  submitted  the  matters 
aforesaid  to  him,  with  the  utmost  courtesy  and  attention, 
neverthalesB  he  clearly  and  positively  declared  that  he  did 
not  consider  it  to  be  his  official  duty  to  interfere  with  the 
holding,  playing  and  carrying  on  of  said  professional  base- 
ball games  by  said  professional  players  at  said  Oriole  Park 
on  said  Sundays  aforesaid,  although  said  games  are  about  to 
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be  held,  played  and  carried  on,  as  herein  above  stated,  and  as 
represented  to  him,  the  defendant,  and  the  defendant  f urtheor- 
more  distinctly  and  positively  declared  that  he  did  not  intend 
to  interfere  with  or  prevent  the  holding  of  said  professional 
baseball  games  as  aforesaid,  or  to  cause  the  same  to  be  in- 
terfered with  or  prevented  by  the  police  f oroe  under  his, 
the  defendants,  direction  and  control,  or  to  arrest  or  cause 
the  arrest  of  any  of  the  professional  baseball  players  taking 
part  in  said  games,  or  of  any  person  or  persons  engaged  and 
participating  in  the  holding  playing,  carrying  on  or  conduct 
of  the  same,  but  that  he,  the  defendant,  intended  to  permit 
the  said  games  to  be  held  then  and  there,  as  aforesaid,  with- 
out interference  upon  his  part  or  upon  the  part  of  the  police 
foToe  under  his,  the  defendant's,  direction  and  control,  and 
without  arresting  or  causing  the  arrest  of  the  participants 
in  and  the  managers  and  directors  of  said  games  or  any  of 
them;  the  defendant,  the  Police  Commissioner  for  Baltimore 
^^y>  P^^^  ^  ^^  reason  for  declining  to  interfere  with  the 
holding,  playing  and  carrying  on  of  said  games  or  to  arrest 
the  professional  participants  therein  or  the  managers  there- 
of, or  any  of  them,  as  aforesaid,  that  the  manager  of  one  of 
the  professional  baseball  clubs  or  teams,  whidi  participated 
in  a  game  of  professional  baseball  at  said  Oriole  Park  on 
one  of  the  Sundays  of  the  spring  or  summer  of  1919.  had 
been  arrested  for  criminally  violating  the  said  Sunday  law 
of  Maryland  by  the  holding  and  carrying  on  of  said  Sunday 
professional  baseball  game  at  said  Oriole  Park,  and  diat  the 
indictment  or  charge  against  said  offender  had  never  been 
prosecuted  in  the  Criminal  Court  of  Baltimore  City." 

It  is  further  aUeged  that  the  refusal  of  the  respondent  wiU 
cause  additional  municipal  expenses  to  be  incurred,  and  will 
result  in  an  unlawful  and  unauthorized  increase  in  the  rate 
of  taxation  for  local  purposes  in  the  City  of  Baltimore,  that 
the  petitioners  will  suffer  irreparaUe  and  rranediless  injury 
and  damage,  and  the  public  policy  of  the  State  and  the  laws 
thereof  would  be  thwarted  and  nullified  and  the  community 
and  public  generally  hurt  and  damaged,  etc 
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The  answer  admits  that  some  of  the  petitioners  called  with 
their  counsel  upon  the  defendant,  and  requested  the  defend- 
ant to  enforce  the  laws  of  Maryland  relating  to  the  observ- 
ance of  Sunday,  and  to  prevent  the  contemplated  and  in- 
ttmded  playing  of  baseball  on  Sunday  during  the  months 
named,  but  specifically  denies  each  and  every  one  of  the 
ohargee  against  him  set  out  above,  emphatically  and  unre- 
servedly. It  will  not  be  necessary  for  us  to  quote  from  the 
answer,  but  it  is  sufficient  to  say  that  they  are  not  simply 
general  denials,  but  each  charge  is  denied,  referring  to  the 
language  used  in  the  petition. 

The  answer  further  alleges  **tha,t  he  has  fully  and  com- 
pletely enforced  the  Sunday  laws  in  Baltimore  City  to  the 
best  of  his  ability  and  judgment  with  the  force  at  his  dis- 
posal" ;  that  he  began  his  term  of  office  on  June  1st,  1920, 
and  on  the  21st  of  that  month  he  presented  to  the  foreman  of 
the  grand  jury  for  the  May  term  of  court  charges  against  the 
president  of  the  Baltimore  Baseball  &  Exhibition  Company 
for  working  and  doing  bodily  labor  on  Sunday,  June  20th, 
1920,  at  Oriole  Park,  and  allowing  and  ordering  his  em- 
ployees to  work  and  do  bodily  labor  at  the  time  and  place 
mentioned,  in  violation  of  the  law,  and  also  for  selling  cer- 
tain goods,  wares  and  merohandise,  to  wit,  score  cards,  enti- 
tling the  holder  to  admission  to  the  baseball  game,  to  a  large 
number  of  spectators,  whose  names  and  addresses  were  given 
to  the  grand  jury,  and  also  the  names  of  a  lai^  number  of 
witnesses  and  of  all  the  plajers  who  took  part  in  the  game  for 
both  teams,  the  names  and  addresses  of  each  and  every  person 
who  sold  score  cards,  and  of  all  employees  working  on  the 
grounds.  He  was  afterwards  informed  by  the  foreman  that 
the  grand  jury  declined  to  take  any  action,  and  practically 
tho  same  thing  was  alleged  as  to  the  September  term  grand 

The  answer  then  alleges  that  there  are  several  methods  of 
bringing  to  the  bar  of  justice  violators  of  the  law:  one,  by 
summarily  arresting  them;  two,  by  causing  warrants  upon 
oath  to  be  issued  for  the  arrest  of  alleged  offenders ;  three, 
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by  referring  the  chargee  to  the  grand  jury ;  that  during  his 
term  of  d£ce  he  has  avoided  when  {K)6sible  the  making  of 
summary  arrests,  especially  where  the  alleged  offender  is  a 
citizen  of  Baltimore,  and  may  be  apprehended  without  diffi- 
culty ;  that  he  considered  it  a  proper  police  method  to  avoid 
the  taking  of  a  citizen  by  force  to  the  station  house  when 
such  peremptory  action  can  be  avoided  without  injurj-  to 
the  State;  that  "your  respondent  further  avers  that  the 
summary  arrest  frequently  causes  disorder,  riot,  bloodshed, 
inafflnuch  as  an  alleged  off^ider  will  more  often  resist  during 
the  strese  of  excitement,  especially  in  the  presence  of  a  large 
crowd."  Again  it  is  said  in  the  answer  "that  police  experi- 
ence convinces  your  respondent  that  it  would  probably  cause 
a  riot  to  physically  arrest  a  large  proportion  of  the  people 
who  violate  the  Sunday  laws>  especially  where  the  violation 
occurred  publicly  among  f.  large  crowd  or  gathering.  In 
order  to  make  arrests  at  Oriole  Park  on  a  Sunday,  it  would 
require  the  presence  of  about  two  hundred  |>olioemen,  and 
even  with  this  larjro  force,  there  will  be  grave  danger  of 
mob  violence.  That  your  respondent  does  not  think  it  his 
duty  to  take  steps  when  the  petit  juries  of  Baltimore  City 
have  uniformly  declined  to  find  omvictions  in  similar  cases 
even  though  the  facts  set  out  in  the  indictments  were  con- 
ceded.^' 

The  respondent  alleges  that  it  is  his  intention  to  present 
to  the  grand  jury  all  the  facts  and  circumstances,  with  a  list 
of  witnesses  whenever  a  game  of  baseball  is  played  at  Oriole 
Part  on  Sunday,  and  if  he  "feels  at  any  time  that  the  dignity 
and  peace  of  the  State  requires  him  to  use  other  and  different 
methods,  he  will  resort  to  them'' ;  that  he  "intends  to  bring  to 
trial  every  offender  of  the  Sunday  laws  whom  the  grand 
jury  will  present  and  use  every  other  method  which,  in  his 
judgment,  will  aid  in  the  prevention  of  crime." 

The  answer  goes  on  to  give  reasons  why  he  thinks  he  could 
not  rely  on  a  petit  jury  to  convict,  and  says:  "The  peti- 
tioners have  in  fact  requested  your  respondent  to  use  force  to 
the  limit  to  arrest  :?ummarily  certain  alleged  violatonB  of  the 
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law,  whom  the  grand  juiy  of  the  City  of  Baltimore  has,  on 
numerous  occasions  and  twice  within  your  respondent's  in- 
cumbency, declined  to  present.  Tour  respondent  avers  that 
he  has  always  enforced  the  Sunday  laws  and  will  continue  to 
enforce  them,  but  your  respondent  respectfully  submits  with 
due  deference  that  it  is  discretionary  with  him  to  enforce 
the  law  according  to  approved  police  methods  and  in  accord- 
ance with  the  safety  and  welfare  of  the  public.  Your  re- 
spondent feels  that  aa  Police  Commissioner,  it  is  within  his 
power  to  determine  whether  or  not  a  summary  arrest  should 
be  made  or  whether  the  matter  should  be  referred  to  the 
grand  jury.  Your  respondent  further  maintains  that  in 
controlling  a  large  police  force  and  protecting  the  safety  of 
a  large  city,  he  should  be  allowed,  within  the  limits  of  the 
law,  to  determine  how  an  oifender  should  be  arrested  and 
when  an  offender  should  be  arrested." 

The  answer  does  present  a  most  unfortunate  and  much  to 
be  regretted  condition  of  affairs  in  the  City  of  Baltimore, 
if  the  Commissioner  is  correct.  We  are  not  now  concerned 
with  the  question  whether  what  is  now  section  436  of  article 
27  of  the  Code  is  a  wise  law,  or  one  which  ought  to  be  con- 
tinued in  force,  or  whether  baseball  playing  on  Sunday  by 
professional  players  should  be  permitted,  but  that  section  is 
a  law  of  this  State,  and  was  not  only  in  colonial  days,  hav- 
ing been  passed  in  1723,  but  it  has  been  re-enacted  as  law  by 
the  Legislatures  of  Maryland  twice  since  then,  by  the  Code 
of  1860  and  the  Code  of  1888,  and  has  been  continued  in 
the  present  Code,  the  third  volume  of  which  contains  this  sec- 
tion, as  well  as  the  other  statutes  on  Orinaes  and  Punish- 
ments in  this  State,  and  it  was  enacted  by  the  Legislature  of 
this  State  as  late  as  February  24th,  1914,  that  said  Code 
'^  and  the  same  is  hereby  legalized  and  shall  be  deemed  and 
taken  in  all  the  courts  of  the  State,  and  by  all  the  justices  of 
the  peace  of  the  State,  and  by  all  public  officials  of  the  State, 
to  be  evidence  of  the  Public  General  Laws  of  the  State,"  con- 
tained in  the  Code  of  1888  and  statutes  passed  subsequent 
thereto.     A  similar  provision  was  made  as  to  the  Code  of 
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1904,  prepared  by  the  Honorable  John  Prentiss  Poe.  This 
statute  cannot  therefore  be  truly  said  to  be  merely  a  relic  of 
colonial  times,  but  it  has  been  kept  alive  in  the  different 
codes  juat  as  any  other  statute  which  has  been  continued  in 
force  by  than.  Section  436  is  just  as  mudi  a  binding  law 
on  the  people  of  this  State  today  as  any  other  law  in  article 
27  of  the  Code  is,  which  deals  with  crimes  and  punishments. 
It  is  just  as  binding  on  a  grand  juror  who  has  taken  the 
comprehensive  and  solenm  oath  which  grand  jurors  take,  and 
on  the  petit  jurors  who  under  their  oaths  are  bound  to  ren- 
der their  verdicts  in  criminal  cases  according  to  the  law  and 
evidence,  as  any  other  section  of  that  article  on  crimes  and 
punishments  in  force  in  this  State. 

Moreover,  this  particular  statute  has  been  the  subject  of 
litigation  several  times  and  has  been  invariably  sustained  as 
a  valid  law.  We  need  only  mention  several  decisions  in 
reference  to  playing  baseball  on  Stmday.  In  Bimie's  Case,  in 
the  Circuit  Court  for  Frederick  County,  quoted  at  some 
length  in  Levering  v.  Park  Comm'rs,,  134  Md.  48,  Judge 
McSheeey  held  that,  as  the  game  of  baseball  was  the  oocu- 
pation  and  employment  of  the  parties  then  before  him,  the 
pursuit  of  that  employment  and  occupation  on  Sunday  con- 
stituted work  within  the  meaning  of  this  statute,  and  hence 
they  were  liable  under  it.  It  is  true  that  his  decision  was 
in  the  circuit  court,  but  his  well  known  ability  and  c^ire  not 
to  exceed  his  powers  are  sufficient  to  demand  of  everj-one 
who  knew  him  or  knows  of  him  as  a  judge,  to  respect  his 
opinions.  In  Levering  v.  Park  Comm'rs.,  supra,  this  Court, 
with  the  concurrence  of  every  member  of  it,  as  late  as  Febru- 
ary 13th,  1919,  fully  recognized  the  validity  of  the  statute, 
and  declared  an  ordinance  void  which  would  have  permitted 
the  playing  of  baseball  on  Sunday  by  professionals  or  others 
hired  for  the  purpose,  whose  occupation  and  employment 
were  the  playing  of  such  games,  because  it  was  in  contraven- 
tion of  section  436.  Other  cas^  might  be  cited  which  reflect 
upon  the  question,  but  the  above  are  sufficient  to  show  not 
only  that  this  law  is  in  force,  but  that  it  prohibits  such 
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games  of  baseball  as  are  referred  to  in  this  case.  Yet  we  are 
told  by  the  Police  Oommissioner  of  Baltimore  in  his  answer 
that  "in  order  to  make  arrests  at  Oriole  Park  on  a  Sunday, 
it  would  require  the  presence  of  about  two  hundred  police- 
men, and  even  with  that  large  force  there  would  be  grave 
ilanger  of  mob  violence." 

If  such  conditions  exist  in  Baltimore  City,  they  are  cer- 
tainly to  be  lamented  by  all  law-abiding  citizens,  and  some- 
thing ought  to  be  done  to  correct  them.  It  is  no  excuse  to  say 
that  only  those  who  are  fanatical  on  the  subject  desire  to 
have  it  enforced,  even  if  that  be  true,  although  in  the  answer 
in  this  case  the  Police  Commissioner  has  said  under  oath 
that  he,  'T^elieves  in  the  observance  of  the  Sunday  laws  and 
that  they  should  be  enforced  with  aU  the  vigor  that  the  better 
element  of  the  community  will  support."  Every  one  has  a 
right  to  his  own  opinion  as  to  whether  such  a  law  as  this  is 
a  wise  one,  but  no  one  has  a  right  to  violate  it,  or  favor  its 
violation,  as  long  as  it  is  law,  simpy  because  he  is  in  favor  of 
Sunday  baseball  or  other  things  prohibited  by  it  It  may  be 
that  those  who  are  active  in  their  opposition  to  Sunday  base- 
ball may,  in  their  zeal,  antagonize  those  who  do  not  approve 
of  all  of  their  methods,  but,  however  that  may  be,  that  can- 
not justify  the  violation  of  the  law.  If  one  set  of  people  can 
safely  thus  act,  it  will  not  be  surprising  if  others  follow 
their  example  and  violate  other  laws,  the  violation  of  which 
may  be  of  more  serious  consequences.  There  is  a  lawful  way 
of  getting  rid  of  a  law,  if  the  majority  of  the  people  do  not 
want  it,  but  that  does  not  justify  either  the  majority  or  a 
minority  to  violate  it,  as  long  as  it  is  law,  simply  because  it  is 
not  in  accord  with  their  \'iews  or  wishes. 

But  while  we  fully  realize  and  appreciate  the  seriousness 
of  the  situation,  when  we  are  informed  by  the  Police  Com- 
missioner's answer,  not  only  that  the  law  had  been  openly 
violated  Sunday  after  Sunday,  but  that  grand  juries  refused 
to  indict  and  the  petit  juries  iipfused  to  convict,  and  find  in  the 
brief  of  the  appellants  a  statement  that  ^Vhether  the  man- 
damus prayed  for  by  the  appellants,  the  petitioners,  in  this 


Digitized 


by  Google 


044  GRAHAM  vs.  GAITHER 

Opinion  of  the  Court.  [140 

most  grave  and  serious  case  shall  go  or  be  denied  will  decide 
whether  the  State  law  preserving  the  Lord's  Day  shall  be  a 
Uving  or  a  dead  enactment.  If  the  writ  goes,  the  law  shall 
live;  if  it  be  denied,  the  law  shall  perish  in  Baltimore  City," 
we  must  be  governed  by  law  in  determining  this  case,  as  well 
as  all  other  cases.  Although  the  briefs  before  us  furnish 
evidence  of  great  ability  and  industry,  the  real  questions  we 
are  called  upon  to  decide  are  comparatively  simple  and,  as 
to  some  points,  thoroughly  established  by  our  own  decisions, 
by  which  we  must  be  bound,  unless  we  do  what  we  have 
tried  to  show  that  others  should  not  do — ignore  the  law  of 
the  State.  If  such  unfortunate  results  follow  our  decision, 
as  stated  in  the  appellants'  brief,  it  is  not  the  fault  of  this 
Court,  which  must  be  controlled  by  its  understanding  of 
the  law. 

Fnder  our  decisions,  we  might  have  disposed  of  this  case  in 
a  few  pages,  for  if  we  reveised  the  order  of  the  lower  court, 
how  could  a  mandamus  be  of  any  avail  ?  Although  the  peti- 
tion concludes  with  something  in  the  nature  of  a  prayer  for 
ireneral  relief,  it  was  long  since  determined  in  this  State 
that  "although  compared  to  a  bill  in  equity  for  specific  per- 
formance, it  (mandamus)  is  a  common  law  process,  issued 
for  the  special  purpose  indicated  in  the  writ,  and  the  relief 
prayed  is  not  modified  according  to  circumstances,  as  under 
the  prayer  for  general  relief,  in  a  bill  in  equity^'  {Booze  v. 
flumbird,  27  Md.  1,  5),  "a  writ  of  mandamus  must  issue  as 
prayed,  if  it  is  issued  at  all.''  Upshur  v.  Baltimore  City,  04 
:Md.  743,  760;  WeOs  v.  EyattsvUl^,  77  Md.  125,  142.  As 
will  be  seen  by  referring  to  the  prayers  of  the  petition  above 
set  out,  the  respondent  could  not  now  do  what  the  petition 
asks  that  he  be  required  by  mandamus  to  do,  and  the  writ 
would  be  nugatory  if  it  was  directed  to  be  issued.  It  has 
l)een  decided  over  and  over  again  by  this  Court  that  the  writ 
will  never  be  ordered  where  it  will  be  nugatory.  Booze  v. 
Humbird;  siipra;  State  ex  rd.  O'NeHl  v.  Regester,  69  Md. 
283,  289;  WeUs  v.  HycUtavine,  supra;  Summerson  v.  Schtl- 
Ung,  94  Md.   582,   589;  Same  v.  Same,  Ibid.   591,   606; 
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Duvull  V.  Swarm,  Ibid,  008,  (516,  and  other  cases  to  the  same 
effect 

While  what  we  have  said  is  sxifficient  to  show  that  we  can- 
not direct  the  writ  of  mandamus  to  issue,  and,  if  we  did,  it 
oould  be  of  no  avail,  as  the  games  of  baseball  sought  to  be 
prevented  were  over  before  the  case  reached  us,  there  are 
some  other  matters  which  are  entitled  to  our  consideration. 
There  is  no  charge  or  suggestion  that  the  Police  Cammis- 
sioner  act«d  corruptly.  There  can  be  no  doubt  that  he  denied 
the  material  allegations  in  the  petition,  or  that  the  demurrer 
to  the  answer  admitted  the  facts  which  were  well  pleaded. 
Yet  the  case  was  disposed  of  in  the  lower  court  on  that  de- 
murrer. The  theory  of  the  appellants  seems  to  be  that,  not- 
withstanding the  denials,  the  admissions  the  commissioner 
made  in  reference  to  referring  the  cases  to  the  grand  juries 
and  their  refusal  to  act  were  suflScient  to  show  that  he  was 
in  reality  doing  nothing  which  could  be^  of  avail  towards 
preventing  the  violation  of  the  law,  and  therefore  the  writ 
of  mandamus  should  have  been  issued.  But  they  disregard 
some  matters  which  the  court  was  called  upon  to  take  into 
consideration. 

In  the  first  place,  there  can  be  no  doubt  mat  the  Police 
Commissioner  has  large  discretion  as  to  the  best  method  to  be 
pursued  in  order  to  stop  the  violation  of  law.  If  it  be  true 
that  petit  jurors  will  not  convict  in  such  cases,  it  might  well 
be  doubted  whether  it  would  be  best  to  summarily  arrest  the 
parties  and  take  them  before  justices  of  the  peace,  as  they 
could  give  bail  and  eventually  be  entitled  to  trials  before 
juriee.  There  was  at  least  enough  in  the  answer  to  make  it 
necessary  for  the  court  to  have  evidence  before  it  in  order  to 
determine  whether  there  were  such  facts  existing  as  would 
justify  issuing  the  mandamus.  As  the  demurrer  admitted 
the  facts  in  the  answer  which  were  well  pleaded,  and  prac- 
tically every  allegation  in  the  petition  was  denied,  it  would 
seem  that  the  porper  course  for  the  appellants  to  have  pur- 
sujed  was  to  have  filed  a  replication  and  introduced  evidence. 
It  is  true  that  even  if  an  officer  has  discretion  in  the  per- 
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formance  of  his  duties  he  cannot  simply  fold  his  hands  and 
refuse  to  do  anything.  As  Chief  Judge  McS^erky  said,  in 
Manger  v.  Board  of  Examiners,  90  Md.  659,  671 :  "The 
exercise  of  a  discretion,  though  en^oneoualy,  if  not  corruptly 
exercised,  cannot  be  reviewed  in  a  petition  for  a  mandamus, 
but  an  <^cer  clothed  with  a  power  to  act  may  be  compelled 
by  mandamus  to  exercise  that  power,  though  his  honest  dis- 
cretion in  the  exercise  of  it  cannot  be  controlled/'  As  the 
commisBioner  is  not  charged  with  acting  corruptly,  even 
though  he  did  erroneously,  the  court  could  not  use  the  wi-it 
of  mandamus  to  require  him  to  exercise  his  powers,  either  as 
the  appellants  or  the  court  thought  was  the  proper  method, 
if  he  in  point  of  fact  was  doing  what  he  believed  was  best 
to  be  done  under  all  the  circumstances.  As  there  was  enough 
in  his  answer  to  require  the  appellants  to  reply  to  it,  when 
they  refused  to  do  so,  there  was  nothing  for  the  court  to  do 
except  what  it  did. 

We  do  not  mean  that,  if  the  appellants  had  shown  by  evi- 
dence or  by  admissions  in  the  answer,  that  the  course  pur- 
sued by  the  commissioner  was  entirely  futile,  and  known  by 
him  to  be  so,  and  that  there  were  other  methods  which,  if 
adopted,  could  be  made  effectual,  the  commissioner  could 
excuse  himself  simply  by  saying  he  would  continue  to  en- 
deavor to  enforce  the  Sunday  law  by  efforts  he  knew  to  be 
useless  and  futile,  but  the  court  ought  to  have  been  thor- 
oughly satisfied  that  the  grand  juries  would  continue  to  re- 
fuse to  indict  violators  of  a  statute  which  had  been  declared 
to  be  valid  by  the  highest  court  in  the  State,  before  it  could 
have  determined  that  the  commissioner  was  adopting  a 
method  which  lie  knew,  or  ought  to  have  known,  would  be  of 
no  possible  avail. 

It  cannot  be  assumed  that  every  grand  juiy  before  which 
such  cases  are  brought  will  i-efuse  to  indict  because  several 
of  them  have  done  so.  Nothing  was  said  at  the  argument,  or 
in  the  briefs,  to  the  effect  that  a  grand  jury  in  Baltimore  did 
not  have  the  power  to  indict  for  violation  of  this  statute, 
and  hence  we  have  not  felt  called  upon  to  make  any  special 


Digitized 


by  Google 


GRAHAM  v8.  GAITHER.  347 

Md.]  Opinion  of  the  Court. 

investigation  into  that  question.  It  is  probably  done  under 
8ec.  444  of  art  4  of  the  Public  Local  Laws  (Act  of  1880, 
chap.  211),  as  it  provides  that  "when  any  fine  or  penalty  is 
imposed  by  any  Act  of  Assembly  of  the  state  *  *  *  for  doing 
of  any  act  forbidden  to  be  done  *  *  *  or  for  omitting  to  do 
any  act  required  to  be  done  *  *  *,  the  doing  of  such  act,  or 
the  omission  to  do  such  act,  shall  be  deemed  to  be  a  criminal 
offense;  such  offense,  in  the  City  of  Baltimore,  shall  bo 
prosecuted  by  the  arrest  of  the  offender  for  such  offense  and 
by  holding  him  to  appear  in  or  committing  him  for  trial  in 
the  Criminal  Court  of  Baltimore,  at  the  Saturday  sessions  of 
said  court  *  *  *,  or  said  offense  may  be  prosecuted  by  indict- 
ment in  such  court,"  etc  If  we  are  right  in  supposing  that 
that  is  probably  the  statute  under  which  indictments  for  such 
offenses  are  found,  it  does  not  seem  to  be  entirely  clear  why 
the  method  by  indictment  is  adopted,  but  there  may  be  some 
good  reason  which  does  not  occur  to  us,  but  is  knoAvn  to  a 
judge  who  is  a  member  of  the  Supreme  Bench  of  Baltimore 
City,  and  sits  in  the  different  courts  of  that  city.  A  judge 
of  that  bench,  who  has  experience  in  the  criminal  court,  as 
they  all  have  from  time  to  time,  would  certainly  be  more 
competent  to  judge  of  the  beet  and  most  effective  methods  to 
adopt  in  that  court  than  those  who  have  no  such  experience, 
or  thqy  may  differ  as  to  that,  but  they  certainly  know  better 
than  the  petitioners  did.  Those  engaged  in  some  particular 
lines  of  work  in  helping  to  suppress  vice  and  prevent  vio- 
lations of  the  law  aj^  very  apt  to  have  their  own  ideas  of  the 
best  methods  to  be  pursued,  and  they  are  not  always  right 
in  regard  to  ihem. 

But  it  would  seem  to  be  clear  that  when,  as  in  this  case, 
the  whole  ground  for  the  claim  of  the  right  to  have  a  man- 
damus issue  is  that  the  Police  Commissioner  not  only  did  not 
adopt  the  method  the  plaintiffs  insist  upon,  which  the\'  say  is 
the  best  method,  but  did  adopt  another  method  which,  al- 
though authorized  by  law,  has  thus  far  proven  ineffective, 
although  not  because  the  Commissioner  did  not  do  all  he 
could  to  make  his  method  effective,  but  because  another  de- 
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partment  of  the  law  did  not  do  its  part,  the  plaintiffs'  case  is 
not  made  out.  It  may  be  tliat  a  firm  and  decided  stand 
taken  by  the  Commissioner  might  be  productive  of  more  good 
results  than  what  has  been  done — that  is  to  say — if  he  posi- 
tively and  emphatically  notified  the  people  who  had  charge  of 
Sunday  baseball  that  the  games  of  which  he  has  notice  must 
not  be  played,  aa  there  ia  a  law  prohibiting  them,  and  if  they 
then  persisted  in  doing  so,  he  took  active  steps  to  prevent 
them,  not  by  arresting  them  for  what  they  had  already  done, 
but  by  preventing  them  from  having  the  games,  even  if  it  did 
take  two  hundred  policemen  to  do  so,  and  there  was  danger  of 
mob  violence,  as  the  answer  says.  A  firm  resistance  of  such  a 
mob,  and  such  adequate  punishment  for  riot  or  similar  of- 
fenses as  the  law  provides,  would  not  have  to  be  repeated 
often  to  let  people  know  that  such  violations  of  law  would 
not  be  permitted  in  Baltimore.  That  might  be  a  more  effec- 
/  tive  way  than  the  Commissioner  adopted,  but  if  he  was  honest 
in  what  he  did,  and  the  way  he  adopted  was  one  of  those 
authorized,  it  would  seem  to  be  clear  that  under  our  decisions 
the  court  could  not  compel  him  to  adopt  the  other  wfiy,  by  a 
I  writ  of  mandamus,  unless  it  was  certain  that  his  method  was 
\  and  would  be  futile,  and  in  order  to  show  that  such  was  the 
case  there  ought  to  have  been  something  more  than  argument 
1 — ^there  should  have  been  proof. 

In  the  case  of  Upshur  v.  Baltimore  City,  94  Md.  743,  760, 
it  was  said  that  ''the  writ  must  not  only  serve  some  just  and 
useful  purpose,  but  it  must  be  necessary  to  secure  the  ends 
of  justice."  There  the  statute  required  the  Police  Board 
to  detail  from  time  to  time  policemen  for  service  in  the 
parks  of  the  city.  The  Board  of  Park  Oonmiissioners  ap- 
plied for  a  mandamus  to  require  the  Police  Board  to  furnish 
a  number  of  policemen,  and  averred  that  they  were  unable  to 
properly  preserve  order  and  protect  the  property  of  the  city 
within  the  parks  and  public  squares  of  the  city  because  of 
the  failure  and  refusal  of  the  Police  Commissioners  to  com- 
ply with  the  request  of  the  Park  Commissioners.  The  an- 
swer of  the  Police  Commissioners  denied  the  averments  of 
the  petition.     The  Court  said:     "If,  in  fact,  there  was  no 
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necessity,  or  what  is  the  same  thing,  if  it  did  not  appear 
that  there  was  a  neoessity  for  that  number  of  men,  no  just 
or  useful  end  oould  have  been  subserved  and  the  ends  of 
justice  oould  not  have  been  promoted  by  ordering  the  Police 
Conunissioners  to  furnish  them."  The  Court  then  went  on 
to  say:  ^^How  could  the  trial  court  assume  that  the  neces- 
sity existed  in  the  teeth  of  the  flat  denial  made  in  the  an- 
swer ?  And  yet,  before  the  writ  could  issue,  the  existence  of 
the  necessity  must  have  been  assumed,  inasmuch  as  there 
was  no  evidence  adduced  to  establish  it  This  Court  must 
make  the  same  assumption  before  the  order  appealed  against 
can  be  affirmed."  This  Court  reversed  an  order  which  had 
directed  the  mandamus  to  issue. 

But  it  is  not  necessary  to  prolong  this  opinion  by  quoting 
from  the  numerous  decisions  in  this  State  and  elsewhere  to 
show  that,  when  an  officer  of  the  law  has  discretion  vested 
in  him  as  to  certain  acts  and  the  method  of  performing  them, 
the  court  will  not  generally,  by  mandamus,  require  him  to 
perform  them  in  any  particular  way,  if  it  is  satisfied  that 
he  acted  honestly  and  within  what  the  law  left  to  his  discre^ 
tion,  or  that  when  the  respondent  has  denied  the  material 
allegations  of  the  petition,  and  it  is  left  uncertain  as  to  what 
method  was  best  to  be  pursued,  mandamus  will  not  lie. 

Both  sides  have  shown  commendable  zeal  and  industry  in 
citing  authorities  as  to  when  the  courts  will,  or  will  not 
compel  officers  to  enforce  laws.  While  we  do  not  agree  with 
either  side,  that  when  properly  considered  they  are  prac- 
tically unanimous,  each  side  claiming  that  the  unanimity  is 
on  that  side,  none  of  them  convince  us  that  the  appellants 
were  entitled  to  the  vmt  of  mandamus  under  the  facts  and 
circumstances  set  out  in  this  record. 

We  will  affirpi  the  order  appealed  from,  as  that  is  the  prac- 
tice adopted  by  this  Court,  even  in  oases  where  the  writ  is 
denied  wholly  or  in  part  because  it  is  too  late  to  direct  a 
mandamus  to  issue. 

Order  affirmed^  the  appellants  to  pay  the  casts, 
above  amd  behw. 
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THE  IGNITED  STATES  ASPHALT  REFINING 
OOMPAinr  BT  jll. 

Specific  Performance — Incomplete  Agreement — Mandatory 
Injunction. 

In  a  suit  for  the  specific  performance  of  an  alleged  con- 
tract between  owners  of  adjoining  tracts,  for  the  extinguish- 
ment by  releases  of  certain  mutual  easements  in  ])arts  of  the 
two  tracts,  constituting  a  reserved  area,  held  that  as  to  the 
location  of  a  new  right  of  way  for  use  by  both  parties,  which 
was  an  essential  of  the  allied  contract,  no  agreement  had  been 
reached,  and  consequently  specific  performance  must  be  re- 
fused, p.  356 

A  court  of  equity  will  not  specifically  enforce  an  agreement 
unless  it  is  definite  and  certain  in  all  its  provisions.  p.  356 

Where  the  removal  of  structures,  erected  by  one  of  two  ad- 
joining owners  on  a  right  of  way  reserved  for  use  by  such 
owners,  would  injure  the  owner  who  erected  it  to  an  ext^it 
wholly  disproportionate  to  the  benefit  which  might  enure  to  the 
other  owner  from  such  action,  a  mandatory  injunction  will  not 
be  issued  at  the  suit  of  the  latter  to  compel  the  removal  of 
such  structures.  p.  357 

The  owner  of  land  to  which  there  is  appurtenant  a  right  of 
way  over  adjoining  land  cannot  convey  a  right  of  way  for  rail- 
road purposes  to  a  stranger  without  any  interest  in  the  land, 
this  involving  an  additional  servitude  on  the  adjoining  land. 

p.  358 

Decided  January  25th,  1922. 

Appeal  from  the  Circuit  Court  for  Anne  Arundel  County, 
in  Equity  (Forsythe,  J.). 

Bill  by  The  Texas  Company  against  The  United  States 
Asphalt  Refining  Company,  and  The  Chesapeake  &  Curtis 
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Bay  Railroad  Company,  for  specific  performance  and  an 
injunction.  From  a  decree  for  defendants,  plaintiflf  appeals. 
Affirmed  in  part  and  reversed  in  part. 

The  cause  waa  argued  before  Boyd,  C.  J.,  Thomas, 
Patttson,  TTbner,  Adkins,  and  Offutt,  JJ. 

Frank  Gasnell,  with  whom  were  Marbury,  Qosnell  &  WU- 
liams  and  Nicholas  H,  Green  on  the  brief,  for  the  appellant. 

/.  Cookman  Boyd,  for  the  appellees. 

Urneb,  J.,  delivered  the  opinion  of  the  Court. 

The  Texas  Company  and  the  TTnited  States  Asphalt  Refin- 
ing Company,  both  incorporated,  are  the  owners  of  adjacent 
tracts  of  land  on  the  northern  shore  of  Curtis  Bay.  The 
properties  are  used  for  the  purposes  of  the  manufacturing 
and  oil  refining  enterprises  in  which  the  two  csompanies  are 
respectively  engaged.  Between  the  tracts  thus  owned  and 
used  is  a  strip  of  land  twenty-five  feet  wide  whidi  extends 
to  a  pier  projecting  into  the  waters  of  the  bay  to  the  south. 
This  narrow  area  is  a  reservation  contributed  equally  from 
the  lands  of  the  adjoining  owners  and  intended  for  their  use 
in  conmion  for  the  purposes  of  railway  sidings  and  wagon 
roads.  An  extension  of  the  right  of  way  northwardly  from 
the  Texas  Compan/s  land  to  South  Street  lies  wholly  on 
the  land  of  the  United  States  Asphalt  Refining  Company, 
which  will  be  referred  to  hereafter  as  the  Asphalt  Compcuiy. 
Another  reserved  area,  for  the  same  uses  in  oommon,  ex- 
tends across  the  two  tracts  at  right  angles  with  the  strip 
:irst  mentioned.  Prior  to  the  present  ownership  of  the 
properties  they  belonged  as  a  whole  to  the  Ellis  Company. 
On  September  11,  1916,  that  corporation  conveyed  to  the 
Texas  Company  a  portion  of  the  land  together  with  the  east- 
ern half  of  the  piei*  projecting  into  Curtis  Bay  from  the  land 
retained  by  the  grantor.  It  was  covenanted  in  the  deed  that 
the  entire  pier  should  be  subject  to  the  joint  and  equal  use 
of  the  parties  to  the  conveyance  and  their  successors  in  the 
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title.  It  was  further  "mutually  covenanted,  granted  and 
agreed"  that  the  areaa  already  described  should  be  reserved 
and  used  jointly  and  equally  by  the  parties,  and  their  suc- 
cessors and  assigns,  for  the  purposes  we  have  indicated.  On 
October  23,  1911,  the  Ellis  Company  conveyed  its  retained 
portion  of  the  tract  to  the  Asphalt  Company,  subject  to  the 
covenants  of  the  deed  to  the  Texas  Company. 

In  the  course  of  the  use  in  common  of  the  reserved  area, 
certain  difficulties  developed,  and  in  February  1915,  while 
the  two  corporations  were  endeavoring  to  compromise  some 
litigation  then  pending  between  them  in  reference  to  a  con- 
tract for  the  sale  of  oil,  the  question  of  readjusting  their 
interests  under  the  right  of  way  covenants  was  brongiht  with- 
in the  scope  of  their  negotiations.  An  agreement  was  reached 
and  final  settlement  effected  in  regard  to  the  subject  of  the 
litigation.  Whether  there  was  a  definite  and  complete  agree- 
ment with  respect  to  the  right  of  way  is  the  principal  ques- 
tion involved  in  the  present  suit.  The  correspondence  of  the 
companies  on  the  subject  was  conducted  between  their  New 
York  offices. 

It  was  proposed  by  the  Texas  Company  that  the  right  of 
way  be  abolished,  except  the  portion  extending  northwardly 
from  its  property  and  affording  it  an  outlet  in  that  direction, 
and  except  so  much  of  the  southern  portion  as  would  be 
needed  to  provide  access  to  the  pier.  The  suggestion  was 
that,  with  the  exceptions  just  noted,  the  land  embraced  with- 
in the  limits  of  the  right  of  way  should  revert  to  the  adjoin- 
ing owners  in  the  same  equal  proportions  in  which  it  had 
been  contributed  for  its  use  in  conmaon,  or  that  a  new  divi- 
sion line  be  established.  In  a  letter  dated  February  24th, 
1015,  from  the  Texas  Company  to  the  Asphalt  Company, 
after  reference  to  the  negotiations  for  a  settlement  of  the 
suit  then  pending,  it  was  said:  "With  regard  to  the  divi- 
sion of  the  portion  of  the  properties  of  the  two  companies  at 
Curtis  Bay  used  in  conmion,  we  propose  that  the  parties 
execute  mutual  releases  covering  the  property  reserved  for 
common  use,  with  the  exception  of  the  pier,  slips  adjoining, 
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and  a  small  area  at  the  head  of  the  pier;  we  to  release  the 
portion  of  this  common  area  which  you  own  in  fee,  and  you 
in  like  manner  to  release  the  portion  which  we  own  in  fee; 
or  if  it  seems  more  convenient,  a  revised  dividing  line  to  be 
drawn ;  the  essence  of  the  matter  being  that  we  should  each 
own  in  fee  up  to  this  dividing  line,  the  arrangement  about 
the  pier  and  the  small  portion  of  land  at  the  head  of  it  to 
remain  as  at  present." 

To  that  letter  the  Asphalt  Company  implied,  under  date  of 
February  26th,  1915,  making  a  counter  proposal  in  regard 
to  the  terms  of  compromise  of  the  litigation,  and  stating  in 
reference  to  the  right  of  way  adjustment:  "Also  we  will 
agree  to  the  division  of  that  portion  of  the  property  of  the 
two  companies  at  Curtis  Bay,  in  use  in  common,  with  the 
exception  of  the  pier,  slips  adjoining  the  pier  and  the  small 
area  at  the  head  of  the  pier.  This  probably  can  best  be  ac- 
wmplished  by  drawing  a  revised  dividing  line  and  each 
company  executing  releases  of  their  joint  rights  of  the  use 
of  the  property  now  used  in  conmion." 

This  was  followed  on  March  1st,  1915,  by  a  letter  from 
the  Texas  Company  to  the  Asphalt  Company,  in  which  the 
understanding  of  the  former  company  as  to  the  result  of  a 
conference  held  that  day  between  representatives  of  the  two 
corporations  was  stated  to  be  that  the  litigation  between  them 
was  to  be  discontinued  by  mutual  consent,  and  that  the  com- 
panies should  release  each  other  from  the  covenants  relating 
to  the  use  of  the  reserved  areas,  except  as  to  that  portion 
lying  north  of  the  Texas  Company's  property  and  that  part 
lying  south  of  a  point  about  midway  between  the  pierhead 
and  the  Asphalt  Company's  warehouse,  "the  exact  location  to 
be  mutually  agreed  upon."  Tt  was  suggested  in  the  letter 
that  if  the  Asphalt  Company  preferred  to  provide  a  ri^t  of 
way  fifteen  feet  wide  over  its  property  to  the  north,  for  the 
exclusive  use  of  the  Texas  Company,  in  lieu  of  the  existing 
one  twenty-five  feet  wide  devoted  to  their  use  in  common,  a 
substitution  of  that  nature  would  be  satisfactory.  There  was 
the  further  suggestion  that  a  corrugated  iron  fence  without 
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opeonngB  be  erected  along  the  entire  western  line  of  the  Texas 
Company's  property,  and  a  woven  wire  fence  along  its  north- 
em  line,  each  company  to  pay  half  the  cost  of  the  fencing. 
Included  in  the  settlement,  as  the  letter  stated,  was  the  pur- 
chase by  the  Asphalt  Oompany  from  the  Texas  Oompany  of 
100,000  barrels  of  crude  oil  at  a  stipulated  price.  These 
terms  were  restated  without  change  in  a  letter  from  the  latter 
company  to  the  former  dated  March  2nd,  1915,  and  on.  the 
same  day  the  Asphalt  Oompany  replied  as  follows:  "We  are 
in  receipt  of  your  favor  of  even  date  outlining  the  basis  upon 
which  the  matters  pending  between  us  are  to  be  settled.  We 
hereby  accept  the  arrangement  of  settlement  and  also  approve 
the  form  of  contract  for  the  purchase  of  100,000  barrels  of 
Mexican  crude  oil,  as  enclosed  by  you.  We  return  same  with 
our  acceptance  noted  thereon  and  would  be  obliged  if  you 
would  mail  us  a  duplicate  copy  with  your  signature.  We 
have  informed  Mr.  Newman  to  arrange  with  Mr.  Stevens, 
representing  your  company,  to  prepare  the  necessary  form  of 
the  general  releases  in  the  pending  litigation.  Mr.  Blymer, 
at  this  office,  will  take  up  with  Mr.  Stevens  the  matter  of 
the  readjustment  of  the  property  rights  of  each  company 
at  Curtis  Bay.  Mr.  Blymer  will  communicate  with  Mr. 
Stevens  by  telephone  and  arrange  a  convenient  meeting." 

There  was  an  exchange  of  letters  on  the  third  and  fourth 
of  March  in  regard  to  a  proposal  of  the  Texas  Oompany  that 
specifications  be  prepared  and  bids  obtained  for  the  fencing 
to  be  erected  on  the  northern  and  western  lines  of  its  prop- 
erty, and  it  was  agreed  that  designated  representatives  of 
the  companies  should  "arrange  the  details  along  the  lines** 
suggested. 

No  further  steps  appear  to  have  been  taken  towards  a  set- 
tlement of  the  question  relating  to  the  right  of  way  until 
February  9,  1916,  when  Mc.  Stevens,  of  the  Texas  Company, 
wrote  Mr.  Blymer,  of  the  Asphalt  Company,  stating  that  an 
agreement  was  reached  between  the  companies  early  in 
March,  1915,  "for  a  division  of  their  properties  at  Curtis 
Bay,"  and  enclosed  two  blue  prints  presenting  alternative 
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plans  for  aooomplishing  that  result.  "Our  people,"  said  Mr. 
Stevens,  "would  be  glad  to  have  this  matter  concluded  as 
soon  as  possible;  and  to  that  end  I  would  be  very  glad  to 
meet  you  at  any  time  if  ycu  think  our  working  the  matter 
of  the  agreements  out  together  would  facilitate  such  conclu- 
sion." Mr.  Blymer  answered  on  February  11,  referring  to 
his  receipt  of  the  two  proposals  "for  the  revised  boundary 
line,"  and  stating  that  the  matter  was  being  taken  up  again 
for  consideration,  and  as  soon  as  it  was  "far  enough  ad- 
vanced for  a  conference,"  he  would  act  upon  Mr.  Stevens' 
suggestion  that  they  together  work  out  the  details.  In  reply 
to  a  letter  of  March  13th,  1916,  from  Mr.  Stevens,  inquiring 
when  the  matter  could  be  closed,  Mr.  Blymer  wrote,  on  March 
13th,  that  his  company  did  not  see  how  the  division  outlined 
by  Mr.  Stevens  could  be  made  without  "blocking  the  exit  of 
the  Asphalt  Company  over  its  right  of  way  leading  south  and 
east."  Replying  to  that  letter  Mr.  Stevens  said  that  the 
result  objected  to  was  one  of  those  clearly  contemplated  in 
the  agreement  that  a  corrugated  iron  fence  without  openings 
should  be  erected  along  the  entire  western  line  of  his  com- 
pany's land.  To  this  Mr.  Blymer  replied  that  his  company 
did  not  agree  with  Mr.  Stevens  as  to  the  effect  of  the  previous 
n^otiations,  and  that  the  matter  had  been  referred  to  the 
company's  attorney,  by  whom  the  further  correspondence  in 
its  behalf  on  the  subject  would  be  conducted.  There  were 
subsequent  communications  between  the  representatives  of 
the  companies,  directed  chiefly  to  the  question  as  to  whether 
the  negotiations  in  February  and  March,  1915,  had  resulted 
in  a  definite  agreement  as  to  the  division  of  the  right  of  way. 
The  correspondence  having  failed  to  harmonize  the  opposing 
views  upon  that  vital  point,  the  present  suit  was  instituted  by 
the  Texas  Company  in  January,  1917,  for  the  purpose,  in 
part,  of  enforcing  the  specific  performance  of  the  terms  of 
division  upon  which  it  claims  there  was  in  fact  an  agreement. 
It  is  evident  that  an  agreement  was  reached  by  the  repre- 
sentatives of  the  two  corporations  as  to  some  important 
details  of  the  right-of-way   division  which  had  been  pro- 
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posed.  It  was  agreed  that,  as  to  the  greater  part  of  the 
right  of  way,  the  companies  should  be  mutually  released 
from  the  covenants  in  their  deeds  as  to  its  use  in  comjnon, 
and  that  along  its  center  line,  which  was  the  western  line 
of  the  land  owned  by  the  Texas  Company  in  fee,  a  corru- 
gated iron  fence  should  be  erected.  There  was  the  further 
agreement  that  to  the  north  of  the  Teixas  Company's  prop- 
erty the  existing  right  of  way  twenty-five  feet  wide  should 
be  maintained,  unless  the  Asphalt  Compai^y  should  prefer 
to  substitute  one  fifteen  feet  wide  over  its  own  land  for  the 
former  company's  exclusive  use.  But  with  respect  to  the  new 
limits  of  the  southern  portion  of  the  right  of  way  near  the 
pierhead  no  agreement  was  ever  concluded.  The  provision 
excepting  that  area  from  the  proposed  division  expressly 
reserved  the  question  as  to  its  extent  for  an  agreement  which 
has  not  yet  been  effected.  It  is  clearly  shown  by  the  record 
that  the  "exact  location"  of  the  line  "to  be  mutually  agreed 
upon"  as  the  northern  boundary  of  the  area  of  access  to  the 
pier  has  not  been  determined.  The  line  was  to  be  "about 
midway"  between  the  pierhead  and  the  Asphalt  Company's 
warehouse,  but  its  exact  location  was  evidently  regarded  as 
a  subject  of  sufficient  importance  to  require  further  consid- 
eration in  connection,  no  doubt,  with  a  special  inspection  of 
the  premises. 

The  agreement  sought  to  be  enforced  is,  therefore,  incom- 
plete. It  was  being  negotiated  as  an  entire  agreement,  and 
its  provisions  are  not  separable.  It  was  intended  to  accom- 
plish a  property  division  as  to  an  essential  element  of  which 
the  parties  have  manifestly  failed  to  agree.  The  court  has 
no  authority  to  supply  that  deficiency.  It  has  neither  the 
right  nor  the  ability  to  decide  where  the  northern  limit  of 
the  right  of  way  to  the  pier  should  be  located.  That  was  a 
subject  which  the  parties  reserved  for  their  own  decision  by 
mutual  agreement,  and  we  have  no  more  power  to  complete 
their  unfinished  contract  than  we  would  have  to  make  one 
for  them  in  its  entirety.  A  court  of  equity  will  not  under- 
take to  specifically  enforce  an  agreement  unless  it  is  definite 
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and  certain  in  all  its  provisions  (PJu^nuv  Pad  Mfg,  Co.  v. 
Roih,  127  Md.  540;  Thompson  v.  Thomas  &  Thompson  Co., 
182  Md.  483),  and  the  agreement  relied  on  fails  to  comply 
with  that  requirement. 

The  bill  of  complaint  also  sought  relief  by  way  of  man- 
datory injunction  aganist  the  alleged  violation,  by  the  As- 
phalt Company,  of  the  covenants  relating  to  the  right  of 
way,  through  the  erection  thereon  of  certain  structures,  in- 
cluding a  wall  around  a  pit  containing  oil  pipes  of  the  two 
companies.  The  evidence  leads  to  the  conclusion  that  the 
improvements  to  which  the  bill  refers  were  made  with  the 
assent  of  the  Texas  Company,  and  that  they  have  not  ma- 
terially interfered  with  its  use  of  the  right  of  way  for  the 
purposes  of  its  business.  It  appears  that  pipe  lines  of  both 
companies,  for  the  conveyance  of  oil  to  and  from  their  plants, 
are  located  within  the  right  of  way,  and  that  its  use  has 
been  appropriate  to  the  special  objects  of  their  respective 
enterprises.  The  structures  mentioned  in  the  bill  have  been 
erected  for  a  number  of  years  and  are  indispensable  for  the 
operation  of  the  Asphalt  Company^s  plant.  Their  enforced 
removal  would  injure  that  company  to  an  extent  wholly  dis- 
proportionate to  the  benefit  which  might  enure  to  the  plain- 
tiff from  such  action.  The  case,  therefore,  does  not  present 
conditions  justifying  a  mandatory  injunction  for  the  pur- 
poses stated  in  the  bill.  Smith  v.  Myers,  130  Md.  64 ;  Mc- 
Dowell V.  Biddison,  120  Md.  118.  There  is  no  proof  of 
any  proposed  obstructions  as  to  which  relief  by  injunction  is 
required. 

The  Chesapeake  &  Curtis  Bay  Railroad  Company  was 
made  a  defendant  in  the  case,  because  the  Asphalt  Company 
executed  a  deed  to  it  on  March  16th,  1916,  attempting  to 
convey  certain  rights  of  way  for  railroad  purposes  over  part 
of  the  land  appropriated  to  the  use  in  common  of  the  plain- 
tiff and  the  Asphalt  Company,  and  in  which  the  plaintiff 
owned  the  fee,  and  it  was  alleged  that  the  railroad  company 
was  making  use  of  the  easement  in  violation  of  the  plaintiff's 
rights.     A  preliminary  injunction  had  the  effect  of  restrain- 
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ing  that  user,  but  by  the  decree  appealed  from  the  injunc- 
tion was  dissolved.  To  that  e^ent  we  are  unable  to  concur 
in  the  decree.  The  use  of  the  right  of  way  by  the.mlroad 
company  under  the  deed  referred  to  would  be  an  additional 
servitude  of  which  the  plaintiff,  as  owner  of  the  fee,  may 
rightfully  complain.  It  would  be  an  appropriation  of  pri- 
vate property  for  the  use  of  the  railroad  company  without 
just  compensation  being  first  paid  or  tendered.  The  ease- 
ment which  the  Asphalt  Company's  deed  purported  to  con- 
vey to  the  railroad  company  was  not  appurtenant  to  the  land 
for  the  benefit  of  which  the  right  of  way  under  the  plaintiff's 
deed  had  been,  created.  The  deed  to  the  railroad  company 
did  not  convey  to  it  the  fee  in  any  part  of  the  land  in  con- 
nection with  which  the  pre-existing  easement  had  been  used. 
It  was  not  competent  for  the  Asphalt  Company  to  convey 
an  equal  right  in  the  easement  to  a  grantee  without  proprie- 
tary interest  in  the  soil  to  which  it  is  appurtenant.  9  B.  C. 
JU,  802;  19  C.  J.,  938;  Redemptorists  v.  Wenig,  79  Md. 
348;  Albert  v.  Thomas,  73  Md.  181.  Consequently,  the 
injunction  should  not  have  been  dissolved,  but  should  have 
been  made  permanent,  as  to  the  use  by  the  railroad  com- 
pany of  the  right  of  way  conveyed  to  it  by  the  Asphalt  Com- 
pany, in  so  far  as  that  user  may  affect  the  plaintiff's  land 
and  its  appurtenant  easement. 

The  decree  will  be  affirmed  with  respect  to  its  refusal  to 
grant  the  specific  performance  and  mandatory  injunction 
prayed  by  the  bill,  but  it  will  be  reversed  and  the  case  re- 
manded in  order  that  the  preliminary  injunction,  for  the 
purpose  we  have  indicated,  may  be  made  permanent. 

Decree  affirmed  in  part  and  reversed  in  part, 
and  coMse  remanded  to  the  end  thai  a  de- 
cree may  he  passed  in  accordance  with  the 
opinion  of  this  Consi,  the  costs  to  be  paid 
in  the  proportions  of  one-half  by  the  ap- 
pellami  and  one-half  by  the  appellees. 
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FULTON  GRAND  LAUNDRY  COMPANY 

EDWARD  JOHNSON. 

Unfair  Competition — Trade  Secret — Laundry  Route. 

The  list  of  customers  on  a  "laundry  route/'  being  obtaipable 
by  a  rival  concern  merely  by  observation,  is  not  a  trade  secret, 
to  be  protected  as  sucb  by  a  court  of  equity.  pp.  361,  362 

An  employee  in  an  ordinary  business,  on  going  into  business 
for  himself  or  into  the  employ  of  another,  should  not  be  en- 
joined from  seeking  to  do  business  with  friends  made  by  him 
in  the  course  of  a  previous  employment,  merely  because  he 
became  acquainted  with  them  while  so  engaged  and  as  a  result 
of  such  previous  employment.  p.  362 

An  employer  may  expressly  contract  with  his  employee  that 
the  latter  shall  not,  on  leaving  the  employer's  service,  solicit 
business  in  the  same  line  from  the  customers  of  the  employer 
in  a  particular  territory.  p.  363 

Decided  Jamuiry  ^Bih,  1922, 

Appeal  from  the  Circuit  Court  No.  2  of  Baltimore  City 
(Stump,  J.). 

Bill  by  the  Fulton  Grand  Laundry  Company  against  Ed- 
ward Johnson.  From  an  order  in  favor  of  defendant,  plain- 
tiff appeals.     Affirmed. 

The  cause  was  argued  before  Boyd,  C.  J.,  Thomas. 
Pattison,  Ubner,  Adkins,  and  Offutt,  JJ. 

Edward  F,  Jolinson,  for  the  appellant. 

George  W.  Cameron  on  the  record  for  appellee. 
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Abkins,  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  from  an  order  sustaining  a  demurrer  to 
the  bill  of  complaint  filed  by  appellant,  and  dissolving  a 
preliminarj'  injunction  which  had  been  previously  granted. 

The  allegations  of  the  bill,  so  far  as  it  is  necessary  to  re- 
cite them,  are  substantially  as  follows: 

That  plaintiff  is  a  corporation  engaged  in  the  general 
laundry-  business  at  No.  1719  East  Oliver  Street  in  Balti- 
more City ;  that  the  most  valuable  asset  of  the  said  business 
is  the  good  will  thereof  which  has  been  created  by  a  course  of 
dealing  with  customers  for  a  number  of  years,  which  cus- 
tomers were  secured  only  after  great  labor  and  expense ;  that 
plaintiff  draws  business  from  all  that  portion  of  said  city 
lying  east  of  Chai^les  Street,  which  section  is  divided  by 
plaintiff  into  districts  or  routes,  one  of  which  is  designated 
No.  6;  that  a  driver,  who  also  acts  as  a  solicitor  for  new 
work,  is  assigned  to  each  route  and  is  given  a  list  of  cus- 
tomers thereon  from  whom  he  receives  laundrv  bundles 
which  he  takes  to  the  plant  and  which,  after  they  are  laun- 
doi'ed,  he  returns  to  the  customer  and  collects  the  charges 
thereon;  that  the  expenses  of  maintaining  the  route,  arc 
borne  by  plaintiff;  that  tlie  defendant  has  for  three  years 
been  employed  by  plaintiff  us  a  driver  and  assigned  t-o  route 
No.  6 ;  that  the  defendant  v  as  a  trusted  employee,  and  while 
in  the  sendee  of  plaintiff  acquired  knowledge  of,  and  access 
to,  all  the  customers  of  plaintiff  on  said  route ;  that  the  de- 
fendant left  the  employ  of  plaintiff  on  September  3d,  1i>21, 
wnthout  any  previous  notice  and  without  any  opportunity  to 
the  plaintiff  to  procure  another  driver  for  said  route;  that 
while  in  the  employ  of  plaintiff  and  without  its  knowledgt* 
or  permission,  defendant  advise<l  cui^tomers  of  plaintiff  on 
said  route  that  he  intended  to  go  into  business  for  himself 
and  induced  them  to  sul>stitute  his  service  for  that  of  plain- 
tiff, and  on  the  ')th  day  of  Septeml)er,  abusing  the  confidence 
imposed  in  him,  collected  laundry  bundles  from  about  forty- 
five  of  plaintiff's  customers  on  said  route,  which  number 
represents  about  ninety  per  cent  of  those  who  usually  send 
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their  work  to  plaintiff  on  the  first  trip  Monday  morning,  and 
turned  the  work  over  to  some  other  laundry ;  that  defendant 
was  able  to  do  this  because  of  the  knowledge  of  plaintiff's 
customers  acquired  by  him  while  in  its  service  and  by  \drtue 
of  his  representation  of  it;  that  a  few  days  before  leaving 
plaintiff's  employ  defendant  told  plaintiff  he  had  no  intention 
of  leaving,  and  at  that  time  was  undermining  its  business  by 
attempting  to  totioe  its  customers  away  from  it ;  that  if  he  is 
permitted  to  solicit  the  business  and  patronage  of  plaintiff  on 
said  route,  great  and  irreparable  damage  will  be  done  to 
plaintiff  in  its  said  business. 

The  theory  of  appellant  is  that  the  list  of  customers  of 
appellant  is  a  trade  secret,  and  that  an  employee  who  has 
obtained  the  names  of  customers  and  has  acquired  his  good 
standing  with  them  by  reason  of  the  opportunity  derived 
from  his  employment,  should  not  be  peimitted  to  use  such 
information,  or  capitalize  his  popularity  thus  acquired,  to 
the  injury  of  his  employer  after  the  termination  of  his 
servica 

We  have  been  referred  to  no  decisions  of  this  Court,  nor 
have  we  been  able  to  find  any,  bearing  dii^ectly  on  this 
question. 

The  decisions  in  this  country  and  in  England  seem  to  l)e 
fairly  harmonious  in  principle  as  to  the  duty  of  coui-ts  to 
protect  owners  of  trade  secrets  from  disclosure  by  employees, 
but  the  divergences  b^n  when  the  question  to  be  determined 
in  particular  cases  is,  whether  the  thing  sought  to  be  pro- 
tected should  be  classed  as  a  trade  secret.  And  this  is  the 
real  question  presented  in  this  case. 

A  thing  can  hardly  be  said  to  be  a  seci*et,  in  the  sense 
that  it  should  be  guarded  by  a  court  of  equity,  which  is  sus- 
ceptible of  discovery  by  observation,  and  which  is  open  to  the 
observation  of  any  one  who  thinks  it  worth  while  to  observe. 

In  this  case  it  was  not  necessary  for  the  new  emploj'or 
of  appellee  to  seek  his  services  in  order  to  obtain  the  names 
of  appellant's  customers  whom  appellee  served.  He  could 
obtain  this  information  by  the  simple  process  of  olxserving 
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each  day  for  a  week  wheire  he  stopped  on  his  daily  rounds. 
We  have  no  difficulty  in  reaching  the  conclusion  that  there  is 
no  trade  secret  involved  in  thia  case. 

We  have  been  referred  to  several  California  decisions  and 
to  two  decisions  by  the  intermediate  court  of  New  York, 
and  to  an  English  case,  which  support  the  view  contended 
for  by  appellant.  Empire  Steam  Laundry  v.  Lozier,  Iff5 
Cal.  95;  Lamb  v.  Evans,  L.  E.  (1893),  1  Ch.  Div.  218; 
People's  Supply  Company  v.  Light,  157  N.  Y.  Supp.  15; 
Witkop  V.  Boyce,  112  N.  Y.  Supp.  874;  Cornish  v.  Dickey, 
172  Cal.  120.  That  view  is  also  supported  by  Nims,  Unfair 
Competition,  sec.  222.  But  while  we  do  not  decide  that 
there  might  not  be  cases  in  which  an  employer  should  be 
protected  from  the  use  by  an  employee  of  a  list  of  customers, 
fraudulently  and  surreptitiously  obtained,  or  where,  in  the 
nature  of  the  particular  case,  or  by  reason  of  the  care  used 
in  concealing  them,  the  names  of  customers  are  so  guarded 
as  not  to  be  easily  obtainable  by  others  than  confidential 
employees,  we  are  not  willing  to  hold  that  in  any  ordinary 
business  an  employee,  on  going  into  business  for  himself  or 
into  the  employ  of  another,  should  be  enjoined  from  seeking 
to  do  business  with  friends  he  has  made  in  the  course  of  a 
previous  employment,  merely  because  he  became  acquainted 
with  them  while  so  engaged  and  as  a  result  of  such  previous 
employment.  Under  such  a  rule,  a  travelling  salesman, 
every  time  he  changed  employers,  if  in  a  like  business, 
would  be  compelled  to  give  up  all  the  friends  and  business 
acquaintances  made  during  the  previous  employment.  Such 
a  rule  would  tend  to  destroy  the  freedom  of  employees  and 
to  reduce  them  to  a  condition  of  industrial  servitude.  See 
Wm.  Rogers  Mfg.  Co.  v.  Rogers,  58  Conn.  356;  Stein  v. 
National  Life  Association,  105  Ga.  82,  46  L.  R.  A.  150; 
American  Specialty  Co.  v.  Collis  Co.,  235  Fed.  at  936. 

It  is  a  significant  fact  that  very  few  cases  are  to  be  foUnd 
on  either  side  of  this  proposition.  That  would  seem  to  indi- 
cate that  few  attempts  have  been  made  by  employers  to 
invoke  the  principle  contended  for  by  appellant. 
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Of  course,  there  is  nothing  to  prevent  an  employer  from 
expressly  contracting  with  his  employee  that  the  latter  shall 
not,  on  leaving  the  employer's  service,  solicit  business  in 
the  same  line  from  the  customers  of  the  employer  in  a  par- 
ticular territory,  and,  if  by  reason  of  the  nature  of  the 
laundry  business  such  protection  is  necessary,  it  can  easily 
bci  secured  by  such  contracts. 

While  the  case  of  Rosenstein  v.  Zeniz,  118  Md.  564,  was 
decided  on  other  grounds  and  on  a  different  state  of  facts, 
what  was  said  in  that  case,  at  page  575,  reflects  somewhat 
the  views  of  the  Court  on  the  principle  involved  in  the 
present  case,  especially  in  regard  to  the  right  to  profit  by 
the  influence  and  standing  which  a  capable  and  gentlemanly 
employee  establishes  with  the  customers  with  whom  he  comes 
in  contact. 

Order  affirmed,  mth  costs  to  appellee. 

Judge  Offutt  dissents. 
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STATE  OF  MARYLAND 

vs. 

BENJAMIN  MELLOR. 

Liquor  License  Law — Applicability  to  Druggist. 

The  provision  of  Acts  1892,  ch.  281,  as  amended  by  Acts 
1902,  ch.  249,  that  "no  person"  shall  sell  intoxicating  liquor  in 
EUicott  City  without  a  license,  applies  to  druggists  and  phar- 
macists, the  statutes  making  no  exception  in  their  favor. 

Decided  January  25th,  1922. 

Appeal   from   the    Circuit    Court   for   Hovtrard    County 
(Thomas,  C.  J.,  Forsyth  and  Moss,  JJ.). 

Criminal  proceeding  against  Benjamin  Mellor.  From  a 
judgment  discharging  defendant  from  the  indictment,  the 
State  appeals.     Reversed. 

The  cause  was  argued  before  Boyd,  C.  J.,  Pattison, 
TJrneb,  Adkins,  and  Offutt,  JJ. 

Alexwnder  Armstrong,  Attorney  General,  Lindsay  C 
Spencer,  Assistant  Attorney  General,  with  whom  was  James 
ClarTe,  Stoic's  Attorney  for  Howard  County,  on  the  brief, 
for  the  appellant. 

The  statute  in  question  applies  to  druggists.  Brown  \.  State, 
9  Neb.  189;  Rochester  v.  Upman,  19  Neb.  108;  Carson  v. 
SfaJe,  69  Ala.  235;  Chew  v.  State,  43  Ark.  361;  City  of 
Salina  v.  Seitz,  10  Kaji.  143;  State  v.  Brou^,  81  Me.  522; 
GauU  V.  State,  U  Ga.  583;  Stale  v.  Gray,  61  Conn.  39; 
State  V.  Bij^n,  07  Iowa,  016;  Wright  v.  People,  101  HI. 
120;  Joyce,  Intox,  Liquors,  sec.  202:  Woollen  &  Thornton, 
Inio.r.  Liquars,  ^oe.  501. 
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Argument  of  Counsel. 

Raymond  8.  Williams  and  Joseph  L.  Donovan,  with  whom 
were  Hershey,  Machen,  Donaldson  &  Williams  on  the  brief, 
for  the  appellee. 

Suoh  a  statute  does  not  apply  to  druggists  selling  for 
medicinal  purposes.  Woollen  &  Thornton,  Intox.  Liquors, 
sec.  601 ;  Donnell  v.  State,  2  Ind..  658 ;  State  v.  Wray,  72 
N.  C.  253;  Jakes  v.  State,,  42  Ind.  473;  Ball  v.  State,  50 
Ind.  595 ;  Hooper  v.  State,  56  Ind.  153 ;  Nixon  v.  State,  76 
Ind.  524;  Hamline  v.  Comm.,  13  Bush  (Ky.),  350;  Ander- 
son  V.  Comm.,  72  Ky.  579 ;  State  v.  Larrimore,  19  Mo.  391 ; 
Kink  V.  Chicoyne,  8  Can.  Crim.  Oases,  507;  TJ,  S,  v.  Cal- 
houn, 39  Fed.  604. 

Where  necessary  to  effectuate  the  intention  of  the  Legisla- 
ture, courts  will  read  an  exception  into  the  statute.  Intoxi- 
cating Liquor  Cases,  25  Kan.  757;  Seim  v.  State,  55  Md. 
566 ;  State  v.  Maryland  Club,  105  Md.  585. 

Offutt,  J.,  delivered  the  opinion  of  the  Court. 

Benjamin  Mellor  was  indicted  in  the  Circuit  Court  for 
Howard  County  for  the  sale  of  intoxicating  liquor  in  Ellicott 
City,  Maryland,  without  first  having  obtained  a  license  per- 
mitting such  sala  To  that  indictment  he  filed  a  special  plea 
in  the  following  form :  'That  at  the  time  of  the  said  sale  men- 
tioned in  the  indictment  he  was  a  graduate  pharmacist  duly 
licensed  by  the  State  of  Maryland,  engaged  in  keeping  a 
drug  store,  and  was  the  holder  of  a  trader's  license  issued 
by  the  State  of  Maryland  through  Hart  B.  Noll,  Clerk  of 
the  Circuit  Court  for  Howard  County,  and  he  was  duly  per- 
mitted and  authorized  by  permit  issued  by  John  T.  Kramer, 
United  States  Commissioner  of  Prohibition,  under  the  said 
TTnited  States  Prohibition  Act  to  sell  intoxicating  liquors, 
including  whiskey,  for  other  than  beverage  purposes  upon 
prescriptions  duly  issued  by  practicing  physicians,  also  hold- 
ing permits  to  prescribe  intoxicating  liquors,  including  whis- 
key, for  their  patients  for  non-beverage  purposes,  and  that  for 
many  years  he  has,  without  objection  upon  the  part  of  aflv 
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duly  oansdtuted  authority  of  Ellioott  Cfity,  in  the  second 
Election  District  of  Howard  County,  State  of  Maryland,  dis- 
pensed whisky  in  quantities  of  not  less  than  a  pint  to  per- 
sons presenting  prescriptions  issued  by  duly  licensed  and 
practicing  physicians,  and  that  the  said  Benjamin  Mellor 
on  the  date  alleged  in  the  indictment  did  sell  to  Julius 
Wosch  one  pint  of  spirituous  and  fermented  liquor,  to  wit, 
whiskey,  upon  a  written,  bona  fide  prescription  of  a  r^ular 
practicing  physician,  to  wit,  I>r.  Frank  O.  Miller,  who  was 
duly  licensed  under  the  National  Prohibition  Act  and  regu- 
lations issued  thereunder  to  issue  said  prescription,  and 
whose  patient  said  Julius  Wosch  then  and  there  was,  and  that 
said  sale  was  bona  fide  and  with  due  care  made  as  above 
alleged  for  non-beverage  purposes.  A  demurrer  to  that  plea 
was  overruled,  and  the  State  declining  to  traverse  it  the 
appellee  was  discharged  from  the  indictment,  and  from  that 
judgment  this  appeal  was  takeiv 

The  only  question  presented  by  the  appeal  is  whether, 
under  the  Public  Local  Laws,  or  Public  General  Laws,  of 
Maryland,  in  force  in  Howard  County,  a  duly  licensed  phar- 
macist is  authorized  to  sell  intoxicating  liquor  upon  the  bona 
fide  prescription  of  a  duly  licensed  and  practicing  physician 
legally  authorized  to  issue  the  same,  without  having  first 
obtained  from  the  State  a  license  permitting  such  sale. 

The  solution  of  this  question  depends  upon  the  true  mean- 
ing and  intent  of  the  statutes  regulating  the  sale  of  spirit- 
uous and  intoxicating  liquor  within  the  corporate  limits  of 
Ellicott  City.  By  chapter  450  of  the  Acts  of  1882,  the  quali- 
fied voters  of  Howard  County  were  enabled  to  determine 
by  ballot  whether  "spirituous,  fermented  or  intoxicating 
liquors"  should  be  sold  in  that  county,  and,  their  decision 
l)eing  against  such  sale,  it  became  unlawful  under  that  act  to 
sell  such  liquors  in  Howard  County  after  May  1st,  1883. 
That  general  prohibition  did  not  however  extend  to  licensed 
pharmacists  and  druggists,  who  were  by  its  terms  permitted 
to  sell  such  liquors  upon  the  prescription  of  a  regular  prac- 
ticing physician,  under  certain  regulations  provided  by  the 
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act.  The  provisions  of  that  act,  to  which  we  have  referred, 
were  by  chapter  281  of  the  Acts  of  1892  repealed  in  so  far  as 
they  applied  to  EUicott  City,  and  it  provided  in  lieu  of  them 
a  system  for  licensing  the  sale  of  intoxicating  liquors  in  that 
city.  That  act  provided  that  "no  person"  should  sell  within 
the  corporate  limits  of  Ellicott  City  any  such  liquor  without 
first  having  obtained  a  license  permitting  such  sale,  and  it 
did  not  exempt  druggists  or  pharmacists  from  that  require- 
ment. The  law  was  further  amended  by  chapter  249  of  the 
acts  of  1902,  which  in  part  provides  that  no  license  for  the 
sale  of  intoxicating  liquor  in  Ellicott  City  should  be  granted 
'^ where  groceries,  merchandise,  or  any  other  goods  are  to  be 
sold  on  the  same  premises." 

By  the  literal  language  of  these  statutes,  which  are  the 
only  statutes  material  to  the  question  before  us,  it  is  unlaw- 
ful for  any  person  to  sell  intoxicating  liquor  in  Ellicott  City 
without  a  license  permitting  such  sale;  no  druggist  selling 
groceries,  wares  or  other  merchandise  can  secure  a  license  for 
the  sale  of  such  liquor  on  the  premises  on  which  he  carries  on 
such  business,  and  therefore,  no  druggist  engaged  in  such  a 
business  can  lawfully  sell  on  the  same  premises  intoxicating 
liquors  in  that  territory. 

The  appellee,  however,  contends  that  the  true  meaning  and 
real  intent  of  the  act  is  in  conflict  with  the  letter  thereof,  and 
that  while  the  letter  says  that  "no  person"  shall  sell  litjuor 
within  the  territory  named  without  first  having  obtained  a 
license  permitting  such  sale,  and  therefore  applies  to  drug- 
gists as  well  as  to  persons  engaged  in  any  other  business,  the 
spirit  and  intent  and  true  meaning  of  the  act  is  that  the 
phrase  "any  person"  does  not  apply  to  druggists  or  phar- 
macists and  that  they  are  therefore  not  within  the  provisions 
of  the  statute  regulating  the  sale  of  intoxicating  liquors  in 
Ellicott  City,  and  may  lawfully  sell  such  liquor  upon  the 
prescription  of  a  physician  duly  authorized  to  issue  such  pre- 
scription. 

•  It  is  not  contended  that  the  Legislature  had  not  the  power 
to  require  druggists  or  pharmacists  to  obtain  a  license  for 
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tljfr  ^ale  of  iutfixicating  liquore,  and  therefore  the  only  ques- 
tion open  is  whether  in  the  adoption  of  these  statutes  they 
exercifsed  that  power.  In  dealing  with  that  question  our  in- 
quiry is  limited,  by  definite  and  well  established  rules,  to  as- 
certaining and  giving  effect  to  the  intention  of  the  Legisla- 
ture, and  we  cannot,  under  a  pretence  of  construction  or  in- 
t^'rpretation,  ignore  or  override  the  l^slative  intent. 

As  was  said  in  Roberts  v.  Edie,  85  Md.  188:  "Our  prov- 
ince is  to  construe  the  law  as  we  find  it,  and  not  under  the 
pniise  of  interpreting  it,  to  enact  new  legislation,  or  to  repeal 
that  which  has  been  duly  adopted.'^  "The  language  of  a  stat- 
ute is  its  most  natural  expositor,  and  where  the  language  is 
susceptible  of  a  sensible  interpretation  it  is  not  to  be  con- 
trolled by  any  extraneous  consideration.^'  Alexander  v. 
Worthington,  5  Md.  485.  And  while  we  are  bound  to  give 
effect  to  the  intent  of  the  statute  we  are  constrained  to  ac- 
cept as  its  intent  that  which  its  letter  implies  where  the  let- 
ter is  clear,  plain  and  free  from  doubt.  To  quote  further 
from  the  case  last  cited :  ^'We  are  not  at  liberty  to  imagine 
an  intent,  and  bind  the  letter  of  the  act  to  that  intent;  much 
less  can  we  indulge  in  the  license  of  striking  out  and  insert- 
ing, and  remodeling,  with  the  view  of  making  the  letter  ex- 
yiresfl  an  intent  which  the  statute  in  its  native  form  does  not 
evidence.  Every  construction,  therefore,  is  vicious  which 
requires  great  changes  in  the  letter  of  the  statute;  and  of  sev- 
eral constructions  that  is  to  be  preferred,  which  introduces 
tin*  most  general  and  uniform  remedy. ''  These  principles, 
which  are  generally  recognized  and,  so  far  as  we  know,  un- 
<in(»8tioned,  are  illustrated  by  a  number  of  cases  gathered  in 
a  note  to  Volume  5  of  PerkirCs  Edition  of  the  Maryland  Re- 
poiis,  p.  472  et  seq.  Applving  them  to  the  facts  before  us, 
we  find  this  difficulty  in  the  way  of  the  appellee^s  contention, 
that  is,  that  by  the  clear,  plain  and  unambiguous  letter  of  the 
stattites  druggists  and  pharmacists  are  within  its  intent  and 
governed  by  its  provisions.  For  while  the  Legislature  did  not 
in  terms  specify  particularly  and  by  names  druggists  and 
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pharmacists  as  ^'persons''  to  be  affected  by  its  provisions,  it 
did  say,  that  "no  person"  should  sell  intoxicating  liquor  in 
the  designated  territory  without  a  license,  and  druggists  and 
pharmacists  are  included  in  that  geiieral  description  of  those 
to  whom  the  act  applied.  Upon  what  principle  then  can  we 
say  that  the  statute  does  not  apply  to  druggists,  without  dis- 
regarding or  overriding  the  intent  of  the  Legislature  ? 

Several  reasons  have  been  suggested  by  the  appeUee  to  just- 
ify the  construction  placed  by  him  upon  the  act  in  question, 
hut  as  they  are  in  direct  conflict  with  the  principles  to  which 
we  have  adverted,  or  with  others  equally  well  settled,  we  do 
not  regard  them  as  sound. 

One  of  these  reasons  is  that  "under  a  law  making  prohibi- 
riou  absolute,  druggists  are  not  forbidden  to  sell  intoxicating 
1  i(|uors  upon  bona  fide  prescriptions  of  practicing  physicians 
issued  to  their  patients."  Obviously  that  proposition  is  too 
broad.  If  it  said  that  "under  some  laws,  etc.,"  druggists  are 
not  forbidden  to  make  such  sales,  the  proposition  would  be 
])erhap8  sound  in  law,  but  meaningless  as  an  argument  in  this 
oase,  and  if  it  said  that  "under  laws  similar  to  the  statute 
involved  in  this  case,"  druggists  are  not  forbidden  to  make 
such  sales,  then,  while  its  purpose  as  an  argument  would  be 
olear  enough,  it  would  not,  in  our  opinion,  be  sound  in  law, 
notwithstanding  the  authorities  cited  in  support  of  this  latter 
hypothesis,  to  some  of  which  we  will  refer. 

In  Cearfoss  v.  State,  42  Md.  403,  it  was  held  that  the  fact 
that  the  traverser  had,  on  the  day  of  an  election  in  Wash- 
ington County,  in  his  own  house  for  purposes  of  hospitality, 
permitted  visiting  friends  to  partake  of  whiskey  which  he 
had  there  for  his  own  use,  was  no  defense  to  an  indictment 
oil  a  statute  making  it  unlawful  for  "any  person  *  *  *  to 
!*ive  *  *  *  any  intoxicating  drinks  *  *  *  on  the  day  of  any 
election  *  *  *  ."  In  the  course  of  the  opinion  the  Court 
said:  *^Whether  the  administration  of  intoxicating  liquor, 
in  good  faith  for  medicinal  or  other  necessary  purposes, 
although  within  the  letter,  would  be  within  the  mischief,  is 
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a  question  not  necessary  to  be  decided  in  this  case;  but  if 
it  should  ever  arise,  we  should  have  no  hesitation  in  saying 
that  it  would  not  be  an  offense  within  the  spirit  of  the  act/^ 
Assuming,  but  not  deciding,  that  by  this  illustrative  expres- 
sion the  Court  meant  to  decide  the  hypothetical  case  alluded 
to,  its  decision  had  no  reference  to  the  sale  of  intoxicating 
liquor,  but  to  the  administration  thereof,  which  is  an  entirely 
different  thing,  and  the  right  to  administer  such  liquor  as 
medicine  in  an  emergency  requiring  its  use  is  a  different 
thing  from  the  right  to  sell  it  without  a  license.  We  do  not, 
therefore,  consider  that  this  case  supports  the  appellee^s 
position. 

There  are  decisions,  it  is  true,  in  other  states  which  tend 
to  support  the  appellee's  contention,  and  in  regard  to  them 
it  is  sufficient  to  say  that,  as  they  are  in  conflict  with  legal 
principles  adopted  by  this  Court,  and  what  we  regard  as 
the  force  of  reason  and  the  weight  of  authority,  we  are  unable 
to  concur  in  the  conclusions  reached  in  them.  Nixoii  v. 
State,  76  Ind.  526,  is  typical  of  these  cases.  There  the 
court  said:  "It  is  true  that  the  statute,  under  which  the 
appellant  was  indicted,  contains  no  exceptions  authorizing 
the  sales  of  intoxicating  liquors,  without  license,  for  medici- 
nal, chemical  or  sacramental  purposes.  But  it  has  always 
been  held  by  this  court,  in  construing  similar  statutes,  that 
the  courts  will  except,  from  the  prohibitory  or  penal  pro- 
visions of  the  statute,  all  hona  fide  sales  of  such  liquors  for 
such  purposes."  But  according  to  our  decisions  it  is  the 
function  of  the  Legislature  and  not  of  the  courts  to  make 
such  an  exception.  To  much  the  same  effect  is  DonneU  v. 
State,  2  Ind.  668,  in  which  the  court  said:  ^^Statutes  cer- 
tainly are  not  always,  nor  ought  they  to  be,  construed  liter- 
ally. The  Bolognian  Law,  which  enacted  that  whoever  drew 
blood  in  the  streets  should  be  punished  with  the  utmost 
severity,  was  held  not  to  extend  to  the  surgeons  who  opened 
a  vein  of  a  person  that  fell  down  in  the  street  with  a  fit 
(1  Blackstone's  Coram.  60)." 
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In  referring  to  the  case  last  cited,  it  is  said  in  WooUen  & 
Thornton  on  Intoxicating  Liquors:  "It  will  be  noticed  that 
the  Bolognian  Law  was  not  decided  in  favor  of  the  surgeon 
until  ^after  long  debate.'  Confessedly,  then,  this  was  not  a 
strong  precedent  upon  which  to  hang  the  Indiana  decision 
from  which  we  have  quoted.  The  North  Carolina  case  upon 
this  point  has  been  limited,  if  not  overruled,  by  the  Supreme 
Court  of  that  state.  In  the  last  case  cited  (State  v.  Dolton, 
101  N.  C.  680),  it  was  said:  This  court  will  not  go,  by 
construction  or  interpretation,  beyond  the  ruling  in  Staie  v. 
Wrwy.  To  do  so  would  tend  to  impair  the  force  of  the  stat- 
ute, weaken  its  restraining  power,  and  often  to  defeat  the 
l^slative  will  by  rendering  evasions  and  violations  of  the 
law  easy.'  In  accord  with  the  thought  last  expressed  are 
many  well  considered  cases  which  hold  that  such  a  sale  is  a 
violation  of  the  law,  even  though  it  is  made  upon  the  pre- 
scription of  a  physician,  and  there  was  no  one  authorized 
to  issue  a  druggist's  license,  and  this  we  regard  as  the  better 
holding."  The  same  conclusion  is  reached  by  Joyce  on 
Intoxicating  Liquors,  sec.  202,  and  in  many  well  consid- 
ered cases  collected  in  these  treatises  and  cited  by  the  au- 
thors in  support  of  the  text.  In  Staie  v.  McBrayer,  98  N.  C. 
619,  a  physician  was  indicted  for  violating  a  statute  for- 
bidding a  dealer  in  intoxicating  liquors  from  selling  or  giv- 
ing the  same  to  unmarried  minors.  The  defense  was  made 
that  he  gave  the  intoxicant  as  a  medicine  and  not  as  a  bev- 
erage, and  the  court,  in  dealing  with  that  defense,  said: 
"'But  it  is  said,  ^Can  it  be  that  a  practicing  physician  shall 
not  sell  or  give  such  drinks  and  liquors  to  his  patients  when 
they  require  the  same?'  Certainly  not,  if  he  is  a  dealer  in 
them ;  otherwise  he  may  do  so.  A  practicing  physician  who 
is  such  dealer  is  prohibited  from  making  such  sales  and  gifts 
as  certainly  as  other  persons.  It  is  suggested  that  he  does 
not  sell  or  give  any  such  intoxicants  as  a  beverage,  but. as  a 
medicine.  But  the  statute  makes  no  such  distinction.  Why 
is  none  provided  ?  Especially  why  not  in  this  statute,  while 
such  distinction  is  provided  in  similar  statutes  forbidding 
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the  sale  of  intoxicating  liquors  generally  in  certain  pre- 
scribed localities,  as  in  the  town  of  Shelby,  where  the  sale 
in  question  was  made,  and  elsewhere?  The  striking  omis- 
sion was  scarcely  an  inadvertence.  It  is  not  unreasonable 
to  infer  that  it  was  intentional,  and  that  by  it  the  Legis- 
lature intended  the  more  certainly  to  effectuate  the  purpose 
of  the  statute.  The  coimsel  for  the  appellant  pressed  upon 
our  attention  the  case  of  State  v.  Wray,  72  N.  C.  253,  which 
decided  that  a  druggist  might  in  good  faith  sell  as  a  medi- 
cine, by  direction  of  a  physician,  spirituous  liquors  in  a 
quantity  less  than  a  quart.  That  case,  it  seems  to  us,  went 
to  the  extreme  limit  of  the  power  of  interpretation;  but, 
treating  it  as  well  warranted,  it  does  not  apply  here." 

The  reason  why  the  construction  for  which  the  appellee 
contends  is  not  applicable  to  such  a  case  as  this  is  very 
clearly  illustrated  by  the  opinion  of  the  court  in  Brown  v. 
State,  9  Neb.  189.  In  that  case  the  traverser  was  indicted 
for  violating  a  statute  which  provided  that  ^'any  person'- 
who*  sold  intoxicating  liquors  without  license  should  be  guilty 
of  a  misdemeanor.  In  construing  that  language,  the  court 
said:  "This  language  is  general,  and  comprehends  all  per- 
sons whomsoever,  no  matter  what  their  particular  calling  or 
business  may  happen  to  be.  None  are  exempted  from  its 
operation.  It  applies  to  him  who  deals  in  drugs  just  as 
clearly  as  it  does  to  the  keeper  of  a  boarding  house,  a  saloon 
or  restaurant,  or  a  hotel.  The  Legislature  not  having  sig- 
nified their  intention  to  make  an  exception  in  favor  of  the 
defendant's  business,  the  courts  certainly  cannot  do  so.'' 
And  to  the  same  effect  is  Rochester  v.  Upman,  19  Minn. 
108,  and  Carson  v.  State,  69  Ala.  236.  ^ 

Another  reason  advanced  in  support  of  the  appellant's 
contention  is  that  if  the  statute  is  construed  literally  "no 
physician  can  hereafter  prescribe  a  gill  of  brandy  to  a  pa- 
tient, no  matter  what  the  necessity,  and  no  druggist  can  sell 
a  pint  of  pure  alcohol  in  Ellicott  City."  Here  again  the 
proposition  is  too  broad.  It  does  not  follow  that  because  a 
druggist  cannot  sell  intoxicating  liquor  without  a  license. 
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that  a  physician  cannot  prescribe  it.  There  is  nothing  in  the 
statute  which  by  any  possible  construction  forbids  physi- 
cians from  prescribing  such  remedies  for  their  patients  as 
the  necessities  of  the  case  may  suggest. 

]!Tor  could  the  fact,  even  if  it  were  a  fact,  that  druggists 
cannot  sell  pure  alcohol  in  EUicott  City  affect  our  construc- 
tion of  the  statute.  ConumonTmalth  v.  KvmbaU,  24  Pick. 
366.  The  argument  of  inconvenience  cannot  overcome  the 
clear  language  of  the  statute.  Fraaier  v.  Wwrfield,  13  Md. 
279. 

The  last  reason,  submittd  against  a  literal  construction 
of  the  act,  is  that  the  '^policy  of  the  State"  as  shown  by 
"long  continued  practical  construction''  and  '^judicial  de- 
cisions" is  against  such  a  construction.  "The  policy  of  the 
State"  is,  of  course  best  shown  by  the  statute,  which  is  its 
most  authoritative  expression.  But  passing  from  that,  the 
"long  continued  construction,"  referred  to,  is  the  fact  that 
Mellor  sold  intoxicating  liquors  in  EUicott  City  "without 
objection  upon  the  part  of  any  duly  constituted  authority  of 
EUicott  City"  upon  the  prescription  of  licensed  physicians 
for  many  years.  No  one  can  acquire  a  prescriptive  right  to 
violate  the  law,  and  the  fact  that  the  appellee  and  the  "con- 
stituted authorities  of  EUicott  City'^  agreed  upon  a  mutually 
satisfactory  interpretation  of  the  statute  may  have  been  due 
to  a  variety  of  reasons,  but  whatever  may  have  been  the  in- 
spiration fpr  the  concert,  it  surely  cannot  have  the  effect  of 
repealing  a  perfectly  clear  and  valid  statute. 

The  "judicial"  decisions  relied  upon  by  the  appellee  in 
support  of  the  proposition  that  a  literal  construction  of  the 
statute  is  contrary  to  the  policy  of  the  State  rest  finally  upon 
the  Seini  case,  in  55  Md.  566,  but  as  the  only  thing  decided 
in  that  case  was  that,  under  the  facts  proven  there,  the  trans- 
action in  which  Seim  obtained  liquor  from  a  club  of  which 
he  was  a  member  was  not  a  sale,  and  for  that  reason  not 
within  the  literal  construction  of  the  act,  that  cannot  be  re- 
garded as  an  authority  in  favor  of  the  appellee's  contention. 
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From  what  has  been  said  in  our  opinion,  the  language  of 
the  statute  under  consideration  is  plain  and  its  meaning 
clear.  The  provision  that  "no  person"  shall  sell  intoxicating 
liquor  in  EUicott  City  without  a  license  applies  to  and  in- 
cludes druggists.  If  the  intention  of  the  Legislature  \ras  to 
exempt  druggists  from  its  prov  isions,  that  intention  should 
have  been  expressed  in  the  Act  itself,  as  was  done  in  the  Act 
of  1882.  The  Legislature  having  omitted  to  create  that  ex- 
emption, we  cannot  supply  the  omission  or  do  for  it  what  it 
in  the  exercise  of  its  power  it  could  have  done  but  did  not  do. 
The  facts  set  up  in  the  defendant's  plea  did  not  therefore, 
<M)n3titute  a  defense  to  the  indictment  in  this  case,  and  the  de- 
murrer to  it  should  have  been  sustained. 

For  the  error  committed  in  overruling  that  demurrer,  the 
judgment  appealed  from  must  be  reversed. 

JudgmenJt  reversed  and  case  reminded  for  a 
new  trial,  vnth  costs  to  the  appellant 
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CLARENCE  A.  GAYLOR. 

Dangerous   Highway — Overhanging   Tree   Lirnb — LiaiiHty   of 
County — Exceptions, 

In  an  action  against  county  commissioners  on  account  of 
injury  to  one  driving  on  a  public  road,  caused  by  the  fall  of  the 
limb  of  a  tree,  held  that,  in  view  of  the  evident  age  of  the 
tree,  the  marks  or  evidences  of  decay  thereon,  and  the  position 
of  the  limb  as  overhanging  the  road,  it  was  for  the  jury  to 
determine  whether  the  accident  was  due  to  the  decayed  condi- 
tion of  the  limb  or  tree,  and  whether  defendant  knew,  or  by  the 
exercise  of  reasonable  care  could  have  known,  of  the  dangerous 
condition  in  time  to  have  prevented  the  accident,     p)).  377,  378 

The  refusal  to  direct  a  verdict  for  defendant  at  the  close  of 
plaintiff's  evidence  is  waived  if  defendant  proceeds  with  his 
own  evidence.  p.  379 

If  no  exception  was  taken  to  evidence  at  the  time  it  waa 
admitted,  and  it  was  not  admitted  subject  to  exceptions,  an 
exception  to  a  subsequent  refusal  to  strike  out  all  the  testimony 
of  that  witness  was  too  late.  p.  379 

A  motion  to  strike  out  all  the  testimony  of  a  witness  is  prop- 
erly refused  if  some  of  such  testimony  is  admissible.  p.  379 

Decided  Ja/nuary  25th,  1922. 

Appeal  from  the  Circuit  Court  for  Washington  County 
(Wagaman,  J.). 

Action  by  Clarence  A.  Gaylor  against  The  County  Com- 
missioners of  Washington  County,  a  corporation.  From  a 
judgment  for  plaintiff,  defendant  appeals.     Affirmed. 
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The  cause  wsls  argued  before  Boyd,  C.  J.,  Thomas, 
Pattison,  Frnke,  Adkins,  and  Offutt,  J  J. 

Harry  Brindle,  for  the  appellant. 

Omer  T.  KayloT,  with  whom  was  Albert  J.  Long  on  the 
brief,  for  the  appellee. 

Thomas^  J.,  delivered  the  opinion  of  the  Court. 

The  appellee,  on  the  7th  of  August,  1920,  while  driving 
his  automobile  on  one  of  the  public  roads  or  highways  of 
Washington  County,  was  injured,  and  had  his  automobile 
damaged,  by  the  falling  of  a  limb  or  branch  of  a  willow  tree 
standing  within  or  near  the  highway,  and  brought  this  suit 
against  the  C^ounty  Commissioners  of  Washington  County  to 
recover  for  the  injurv  and  loss  he  sustained. 

The  re<x>rd  of  the  trial  in  the  court  below,  which  resulted 
in  a  verdict  and  judgment  for  the  plaintiff  for  $863,  con- 
tains three  exceptions,  one  to  the  i-efusal  of  the  court  to 
strike  out  certain  evidence,  one  to  the  rejection  of  defendant's 
prayer  to  withdraw  the  case  from  the  jury  at  the  close  of 
the  plaintiff's  evidence,  and  the  other  to  the  action  of  the 
court  at  the  conclusion  of  the  evidence  in  granting  the  plain- 
tiff's first  and  second  prayers  and  rejecting  defendant's  first 
prayer. 

The  appc^lliuit  admits  that  it  is  specially  charged  with  the 
duty  of  keeping  the  public  roads  of  the  county  in  c^ood  re- 
pair and  safe  for  the  travel  of  the  public  (Anne  Anmdel 
Covavty  v.  T)uvaU,  r,4  Md.  350 :  Bmre  v.  Bnlio,  cP  0.  7?.  /?. 
Co,,  82  Md.  403;  Anne  Arwndel  Co.  v.  Carr,  111  Md.  150), 
{Hid  ?^ys  in  its  brief:  "It  is  submitted  that  the  only  way  the 
appellant  can  be  held  liable  for  damages  resulting  from  the 
accident  is  that  the  limb  or  the  tree  from  which  the  limb 
fell  was  defective  and  in  a  dangerous  condition,  and  that  the 
County  Commissioners,  their  agents  or  employees,  charged 
wath  the  duty  of  maintaining  the  roads  and  highways  of  the 
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County,  in  repair  and  in  safe  condition,  had  knowledge  of 
such  dangerous  condition,  or  by  the  exercase  of  reasonable 
care  could  have  known  of  said  condition.''  The  ground  of 
the  defendant's  appeal  is  that  there  is  no  evidence  in  the 
case  to  show  that  the  defendant  knew  of  the  dangerous  con- 
dition of  the  limb  or  tree,  or  by  the  exercise  of  reasonable 
care  could  have  known  of  such  dangerous  condition  in  time 
to  have  prevented  the  accident,  and  that  there  was,  there- 
fore, error  in  the  granting  of  the  plaintiff's  first  and  second 
prayers,  and  in  the  rejection  of  its  first  prayer,  by  which  it 
asked  the  court  to  direct  a  verdict  for  the  defendant. 

Evidence  was  offered  at  the  trial  tending  to  show  that  the 
tree  in  question  was  old,  and  stood  from  fifteen  to  twenty- 
six  feet  from  the  center  of  the  highway;  that  at  the  distance 
of  from  six  to  seven  feet  from  the  ground  the  tnmk  of  the 
tree  "branched  out"  into  three  large  limbs  or  branches,  one 
of  which,  and  the  one  that  fell  on  the  plaintiff's  car,  was 
about  sixty  or  seventy  feet  high  and  extended  at^ross  the  high- 
way ;  that  this  limb  or  branch  was  about  twenty-four  inches 
in  diameter  at  the  butt,  and  that  at  the  point  of  the  trunk 
where  the  limb  gave  way  the  trunk  and  limb  were  decayed ; 
that  near  the  crotch  of  the  tree,  or  the  point  where  the  trunk 
of  the  tree  divided  and  on  the  side  of  the  trunk  next  to  the 
highway  there  were  several  large  knot  holes,  about  six  inchs 
in  diameter,  and  other  evidences  of  decay;  that  there  were 
also  two  large  cracks  in  the  trunk  of  the  tree,  about  six 
inches  deep  and  extending  from  the  crotch  nearly  to  the 
ground,  and  that  one  of  these  cracks  was  on  the  side  next 
to  the  road ;  that  that  condition  of  the  +i*ee  had  existed  for 
some  time  before  the  accident,  and  that,  at  the  time  the  limb 
gave  way  and  fell  across  the  highway,  striking  the  plaintiff's 
automobile  and  causing  the  injury  complained  of,  there  was 
no  storm  and  only  a  moderate  wind. 

The  burden  was  on  the  plaintiff  to  show  that  the  injury 
complained  of  was  caused  by  the  defendant's  negligence,  and 
the  court  below  so  instnicted  the  jury.     But  with  such  evi- 
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dence  in  the  case  as  we  have  referred  to,  it  was  clearly  for 
the  jury  to  determine  whether  the  accident  was  due  to  the 
decayed  condition  of  the  limb  or  tree,  and  whether  the  de- 
fendant knew,  or  by  the  exercise  of  reasonable  care  could 
have  known,  of  such  dangerous  condition  in  time  to  have  pre- 
vented the  accident. 

In  1887,  Judge  Millbb  had  occasion  to  repeat  the  rule 
that  is  established  in  this  State,  and  one  that  should  be  care- 
fully observed  by  the  trial  court.     He  said,  quoting  from 
Metropolitan  Railway  Co.  v.  Jackson,  3  App.  Cases,  197: 
"The  judge  has  a  certain  duty  to  discharge,  and  the  jurors 
have  another  and  a  different  duty.     The  judge  has  to  say 
whether  any  facts  have  been  established  by  evidence  from 
which  negligence  may  be  reasonably  inferred;  the  jurors 
have  to  say  whether  from  these  facts,  when  submitted  to  them, 
negligence  ought  to  be  inferred,  and  it  is  of  the  greatest  im- 
portance in  the  administration  of  justice  that  these  separate 
functions  should  be  maintained,  and  should  be  maintained 
distinct.    It  would  be  a  serious  inroad  on  the  province  of  the 
jury,  if,  in  a  case  where  there  are  facts  from  which  negli- 
gence may  be  reasonably  inferred,  the  judge  were  to  with- 
draw the  case  from  the  jury  upon  the  ground  that,  in  his 
opinion,  negligence  ought  not  to  be  inferred;  and  it  would, 
on  the  other  hand,  place  in  the  hands  of  the  jurors  a  power 
which  might  be  exercised  in  the  most  arbitrary  manner,  if 
they  were  at  liberty  to  hold  that  negligence  might  be  inferred 
from  any  state  of  facts  whatever.^^    Phtla.,  W.  &  B.  B.  B. 
Co,  V.  FronJr,  67  Md.  339.    Where  a  large  branch  or  limb  of 
an  old  tree,  bearing  such  marks  or  evidences  of  decay  and 
extending  over  a  public  highway  in  such  a  position  as  to  ren- 
der travel  thereon  dangerous,  is  allowed  to  remain  in  that 
position  for  a  long  time,  the  court  would  not  be  justified  in 
instructing  the  jury  that  there  is  no  evidence  of  negligence 
on  the  part  of  those  specially  charged  with  the  duty  of  keep- 
ing the  highway  "safe  for  the  travel  of  the  public."    Keen 
V.  Havre  de  Grace.  93  Md.  34. 
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The  defendant's  first  exception  was  to  the  refusal  of  the 
court  below  to  direct  a  verdict  for  the  defendant  at  the  close 
of  the  plaintiff's  evidence.  The  prayer  was  properly  refused 
for  the  reasons  we  have  stated  in  reference  to  its  first  prayer 
offered  at  the  conclusion  of  the  whole  evidence,  and  the  excep- 
tion was,  moreover,  waived  by  the  defendant  by  proceedings 
with  its  own  evidence.  Balto,  Car  Wheel  Co.  v.  Clarh,  131 
Md.  618. 

The  second  exception  was  to  the  refusal  of  the  court  to 
strike  out  the  testimony  of  the  witness  Harry  Fleigh.  As  no 
exception  was  taken  to  this  evidence  at  the  time  it  was  ad- 
mitted, and  it  was  not  admitted  subject  to  exceptions,  the  ex- 
ception was  too  late.  North  Bros.  v.  Mailori/,  94  Md.  305. 
Moreover,  the  motion  applied  to  all  of  the  testimony  of  the 
witness,  some  of  which  was  clearly  admissible  for  the  purpose 
of  showing  the  condition  of  the  plaintiff's  car  after  the  acci- 
dent, and  the  motion  was,  therefore,  too  general.  United 
Rys.  Co.  V.  Wehr,  103  Md.  323 ;  Balto.  &  0.  B.  Co.  v.  White- 
hUl  104  Md.  295. 

The  only  objection  urged  to  plaintiff's  first  and  second 
prayers  is  the  one  raised  by  defendant's  first  prayer,  which, 
for  the  reasons  we  have  stated,  was  properly  rejected,  and  as 
we  find  no  error  in  the  rulings  of  the  court  below,  the  judg- 
ment will  be  aifirmed. 

Judgment  affirmed,  with  costs. 
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CLARENCE  E.  SHIPLEY. 

Appeal — Partial  Reversal — Injury  by  Automobile — Liability  of 
Parent — Negligence  of  Child, 

Since  the  passage  of  Acts  1920,  ch.  229,  a  joint  judgment 
against  two  or  more  defendants  may  be  affirmed  as  to  one  or 
more  of  them  and  reversed  as  to  the  other  or  others.  p.  382 

The  owner  of  an  automobile,  provided  by  him  for  the  use 
of  his  family,  is  not  liable  to  one  injured  by  the  negligence  of 
his  son,  who  was  using  it  wholly  for  his  own  purposes  and  not 
for  the  purposes  of  such  owner,  and  that  the  son  had  the  father's 
special  or  general  permission  to  use  the  car  is  immaterial  in 
this  regard.  pp.  383-392 

To  hold  one  liable  for  the  tortious  act  of  another,  not  com- 
mitted by  him  or  his  order,  the  adoption  of  the  other's  act 
must  be  explicit  and  with  full  knowledge  of  the  facts.        p.  393 

If  one  ratifies  an  act  of  his  agent  before  he  knows  the  ma- 
terial facts,  he  may  afterwards  disaffirm.  p.  394 

Where  the  uncontradicted  evidence  shows  that  the  person  in 
possession  of  a  vehicle  or  machine  was  not,  at  the  time  of  an 
accident  caused  by  it,  the  servant  or  agent  of  its  owner,  there 
ran  be  no  re(M)vory  ajjainat  the  owntM-.  p.  o94 

Decided  January  25th,  1922. 

Appeal  from  the  Circuit  Co\irt  for  Carroll  County 
(Moss,  J.)). 

Action  by  Clarence  E.  Shipley  against  E.  Ray  Mveis  and 
Howard  E.  Myers.  From  a  judgment  for  plaintiff  for  the 
sum  of  five  hundi-ed  dollars,  defendants  appeal.  Affirmed  in 
part  and  reversed  in  part. 
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The  cause  was  argued  before  Boyd,  C.  J.,  Thomas, 
Pattisox,  Ubnkk,  Adkins,  and  OFFUTr,  JJ. 

Francis  Need  Parke,  with  whom  were  James  A.  C.  Bond 
and  Edward  0.  Weant  on  the  brief,  for  the  appellants. 

Ghiy  W.  Steele,  with  whom  was  Ivan  L.  Tloff  on  the  brief, 
for  the  appellee. 

Boyd,  C.  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  from  a  judgment  obtained  by  the  appel- 
lee against  Howard  E.  Myers,  the  owner  of  an  automobile, 
and  E.  Ray  Myers,  his  adult  son,  who  was  driving  it  when  an 
accident  occurred,  due  to  the  alleged  negligence  of  the  latter. 
This  suit  was  for  the  destruction  of  the  plaintiff's  buggy, 
injury  to  his  horse,  and  for  personal  injuries  to  himself,  and 
the  loss  of  the  services  of  his  wife  and  expenses  incurred 
by  him  for  injuries  sustained  by  her.  Another  suit  by  Mrs. 
Shipley  resulted  in  a  judgment  for  her,  and  the  parties 
agreed  that  the  record  in  that  case  should  not  be  transmitted 
to  this  Court,  but  that  the  judgment  therein  rendered  should 
abide  the  result  of  this  appeal.  In  addition  to  the  usual 
allegations  in  such  cases,  it  is  alleged  ^^that  thereafter  the 
defendant,  Howard  E.  Myers,  adopted  and  ratified  said  act, 
reckless,  careless  and  negligent  operation  of  said  automobile 

l)y  his  said or  son,  the  defendant  E.  Ray  Myers, 

whereby  the  plaintiff  and  his  wife  were  damaged  and  injured 
as  afoi-eeaid,  and  assumed  liability  and  responsibility  for  it." 

The  only  bill  of  exceptions  in  the  record  is  one  presenting 
the  rulings  of  the  court  in  rejecting  the  defendant's  first  and 
tirst  and  one-half  prayers,  but  the  appellants'  attorneys  in 
their  brief  concede  that  the  first  and  a  half  prayer  was  bad 
under  what  we  said  in  Firor  v.  Taylor,  116  Md.  69,  84.  The 
only  one  for  our  consideration,  therefore,  is  the  first,  which 
id,  "That  under  the  pleadings  there  is  no  legally  suflScient 
evidence  from  which  the  jury  may  find  that  the  defendant, 
Howard  E.  Myers,  was  responsible  in  any  way  for  the  injury 
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on  account  of  which  recovery  is  sought  in  this  suit,  and  the 
verdict  of  the  jury  must  be  for  the  said  Howard  E.  Myers." 
Apparently  the  appellants  were  under  the  impression,  by 
reason  of  what  was  said  and  done  in  Firor  v.  Taylor,  116 
Md.  69,  84,  and  Eiving  v.  Rider,  125  Md.  149,  156,  that,  as 
there  was  a  joint  judgment  against  the  two,  there  must  be  an 
affirmance  or  reversal  of  that  joint  judgment  under  the  first 
prayer;  but,  since  those  decisions,  the  Act  of  1920,  chapter 
229,  adding  section  22B  to  article  5  of  the  Oode,  was  passed, 
providing  that  "if,  on  appeal,  it  shall  appear  to  the  Court  of 
Appeals  that  said  judgment  should  be  affirmed,  as  to  all  said 
defendants,  or  should  be  reversed  as  to  all  said  defendants,  or 
should  be  affirmed  as  to  one  or  more  of  said  defendants  and 
should  he  reversed  as  to  one  or  more  of  said  defendants,  then 
the  said  Court  of  Appeals  may  so  direct."  As  there  is  no 
valid  exception  in  favor  of  E.  Ray  Myers,  the  only  question^ 
therefore,  before  us,  is  whether  the  judgment  against  Howard 
E.  Myers  should  be  affirmed  or  reversed. 

Howard  E.  Myers  owned  the  car  which  is  allied  to  have 
caused  the  injuries  complained  of.  He  was  called  as  a  wit- 
ness by  the  plaintiff,  and  it  appears  in  his  testimony  that 
he  had  six  children,  E.  Ray  Myers  being  the  second  one.  He 
got  this  car  in  April  or  May,  1920,  and  had  one  before, 
which  he  traded  and  got  this  one.  He  was  asked:  "Q.  Is 
this  car  used  for  your  family?  A.  Yes^  sir.  Q.  Who  had 
been  running  the  car,  your  son?  A.  Yes,  sir;  both  of  them; 
the  boy  next  to  him  and  the  older  boy  before  he  left  home. 
Q.  All  of  them  had  a  right  to  use  it  for  family  use?  A. 
Yes,  sir."  On  cross-examination  he  testified  that  his  son,. 
Ray,  was  twenty-two  years  old,  that  he  employed  him  on  the 
farm,  and  paid  him  wages  by  the  month,  and  he  was  so  em- 
ploryed  at  the  time  of  the  accident.  He  said,  if  the  boys 
were  out  and  wanted  gasoline  or  oil,  they  got  it,  and  if  any- 
thing happens  like  spark  plugs  or  something  like  that  they 
got  them  and  pay  for  them.  He  said  he  did  not  know  any- 
thing about  the  accident  at  the  time  it  happened,  that  he  did 
not  know  anything  about  his  son  taking  the  car  out  that 


Digitized 


by  Google 


201EIIS  V8.  SHIPLEY.  383 

^d.]  Opinion  of  the  Conrt 

night,  or  for  what  purposes  he  took  it;  that  the  night  of  the 
accident  the  car  waa  at  a  garage  in  Westminster,  where  it 
had  been  for  a  day  or  twa  He  was  asked:  "Q.  What  was 
it  there  for?  A.  For  some  little  repairs,  I  don't  know.  I 
think  maybe  battery  trouble.  I  don't  pay  much  attention  to 
the  car  myself.''  He  said  he  did  not  know  anything  about  his 
«yn  going  for  the  car  that  night,  and  he  had  not  told  him  to 
go.  He  was  asked  by  an  attorney  for  the  plaintiff :  "Q.  Of 
course,  Mr.  Myers,  your  son,  as  you  have  stated,  had  perfect 
authority  to  get  that  car  that  night  and  use  it  ?  A.  If  it  was 
done,  he  had.  I  didn't  tell  him  nothing  about  it.  Q.  You 
didn't  tell  him  not  to  do  it?  A.  No,  sir."  Upon  being 
asked  by  his  attorney:  "Q.  It  was  not  for  any  purpose  of 
yours  that  he  would  go  down  the  road  to  an  oyster  supper  ? 
A.  I  wouldn't  think  so,  he  didn't  bring  me  any  oysters 
bact" 

The  defendant  E.  Ray  Myers  said  the  automobile  had  been 
at  the  garage  a  day  or  two,  that  he  went  to  town  that  night 
on  the  train  (they  lived  three  or  four  miles  from  West- 
minster), and  did  not  have  any  conversation  with  his  father 
in  reference  to  the  automobile,  that  they  had  said  at  the. 
garage  that  they  expected  it  would  be  finished  and  he  went 
for  it;  that  Earl  Shaffer  got  in  the  car  with  him  and  they 
wore  going  to  an  oyster  supper  at  a  village  called  Gamber. 
Earl  Shaffer  corroborated  him.  It  is  a  five-passenger  Paige 
(?ar,  and  they  expected  to  get  two  girls  to  go  with  them,  but 
had  not  when  the  accident  happened. 

We  come  now  to  the  question  left  imanswered  in  the  case 
of  WhUdock  v.  Dennis,  139  Md.  557,  decided  at  the  Oc- 
tober term,  whether  the  owner  of  an  automobile  provided  by 
him  for  the  use  of  his  family  is  liable  to  a  party  injured  by 
the  negligence  of  his  son,  when  the  car  was  being  used  wholly 
for  purposes  of  the  son,  and  not  for  those  of  the  owner.  In 
the  case  of  Whitelock  v.  Dermis,  we  said :  "We  are  not  will- 
ing to  commit  ourselves  to  the  doctrine  that  an  owner  of  an 
automobile  is  responsible  for  injuries  sustained  by  a  third 
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party  by  reajson  of  the  negligence  of  a  minor  son  in  ninniii;:: 
the  car,  if  the  car  was,  at  the  time,  being  used  by  the  son 
for  his  own  purposes  and  not  for  those  of  his  father,  even  if 
he  had  the  permission,  express  or  implied,  of  his  father,  so 
to  use  the  oar."  And  we  said  that  the  defendant's  third 
prayer,  which  in  substance  announced  that  rule,  should  have 
been  granted.  Of  course,  we  were  careful  to  confine  the 
rule  to  such  facts  as  we  then  had  before  us,  whwi  did  nor 
show  that  the  use  of  the  ear  by  the  son  necessarily  or  prob- 
ably involved  unusual  danger,  and  there  was  no  evidence  of 
his  being  reckless  or  incompetent  to  drive  a  car.  That  son 
was  only  eighteen  years  of  age,  but  he  had  a  State  license  to 
operate  a  car.  As  there  was  a  conflict  of  evidence  in  that 
case  as  to  whether  it  was  being  used  for  the  father,  we  held 
that  the  case  should  go  to  the  jury. 

There  is  an  \mfortunate  conflict  in  the  decisions  bearing 
on  this  subject.  Many  of  them  have  been  made  by  courts  of 
high  standing  and  have  been  supported  by  forcible  and  ex- 
ceptionally able  opinions,  presenting  the  \dews  of  the  respect- 
ive sides,  if  we  may  use  that  term,  of  the  controversy.  We 
(»aimot  but  be  impressed,  however,  with  the  conviction  that 
.«ome  of  them  have  disregarded  principles  of  law  applicable 
to  the  relations  of  principal  and  agent,  and  master  and  serv- 
ant, which,  before  the  days  of  automobiles,  and  especially 
before  they  had  become  so  numerous  on  our  streets  and  other 
highways,  were  supposed  to  be  as  firmly  fixed  as  any  prin- 
ciples known  to  the  common  law. 

There  have  been  some  attempts  to  separate  the  decisions 
of  the  courts  in  the  different  states  into  two  main  classes, 
those  holding  the  ovniers  of  cars  purchased  for  the  uses  of 
their  families  responsible  for  injuries  sustained  by  the  neg^ 
ligejit  driving  of  their  sons,  or  other  members  of  their  fam- 
ilies, and  those  holding  that  they  were  not  liable,  but  as 
many  of  them  depend  upon  the  facts  of  the  particular  cases, 
it  is  necessary  to  examine  them  critically  in  order  to  ascer- 
tain how  they  can  be  properly  classified.     In  this  case,  as 
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an  adult  son,  living  with  his  falter,  was  driving  the  ear  for 
his  own  purposes,  without  the  knowledge  of  his  father  that 
he  was  using  it  on  that  occasion,  but  undoubtedly  with  im- 
plied authority  so  to  use  it,  we  will  refer  to  such  of  the  au- 
thorities as  may  be  of  use  in  support  of  the  position  we  will 
announce  for  this  Court.  One  of  the  fullest  discussions  we 
have  found  on  the  subject  is  in  the  case  of  Hays  v.  Hogan, 
278  Mo.  1,  Ann.  Caa.  1^18  E,  1127.  There  the  ease  ui 
Daily  V.  Maxwell^  152  Mo.  App.  415,  which  is  often  cited  in 
support  of  the  view  lliat  the  owner  is  liable,  was  expressly 
overruled,  as  was  Hwys  v.  Hogan,  180  Mo.  App.  237.  Th(» 
Supreme  Court  of  Missouri  held  that  "the  mere  ownership 
of  an  automobile  purchased  by  a  father  for  the  use  and  pleas- 
ure of  himself  and  family  does  not  render  him  liable  in  dam- 
ages to  a  third  person  for  injuries  sustained  thereby  through 
the  n^ligence  of  his  minor  son  while  operating  the  car  on  a 
public  highway,  in  furtherance  of  his  own  business  or  pleas- 
ure ;  and  the  fact  that  he  had  his  father's  special  or  general 
permission  so  to  use  the  car  is  wholly  immaterial."  Of 
(xmrse,  the  fact  that  the  son  is  an  adult  does  not  lessen,  bur 
sometimes  may  strengthen,  the  reasons  for  the  rule.  In 
Parker  v.  Wtlscm,  179  Ala,  361,  43  L.  R.  A.  N.  S.  87,  an 
eighteen-year-old  son  took  his  father's  automobile  for  his 
own  uses  without  the  father's  knowledge,  but  by  his  implied 
general  permission,  and  it  was  held  that  the  son  wa**  not 
the  agent  of  the  father,  and  the  latter  was  not  liable  for  the 
negligence  of  the  former  in  operating  the  oar.  The  court 
jtaid,  the  doctrine  that  the  pleasure  of  the  family  is  the  busi- 
ness of  the  father  "has  no  firm  foundation  in  reason  or 
common  sense.  Tn  theory  it  overlooks  well  settled  principles 
of  law ;  in  practice  it  would  interdict  the  father's  generosity, 
and  his  reasonable  care  for  the  pleasure  or  even  the  well- 
being  of  his  children,  by  imposing  a  universal  responsibilitv 
for  their  acts."  Tn  Spenre  v.  Fisher,  184  Cal.  209,  193  Pac. 
266,  it  was  said,  in  reference  to  the  theory  that  the  son  was 
vol..  140  13 
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engaged  in  the  business  oi  his  father  in  such  cases:  "Of 
course,  it  is  true  that  every  good  father  makes  it  his  ^busi- 
ness^  in  a  certain  sense  of  that  word,  to  furnish,  so  far  as  he 
can,  for  use  by  the  members  of  his  family,  all  those  things 
that  wUl  contribute  to  their  convenience  and  pleasura.  But 
to  our  minds  his  doing  this  caimot,  by  any  sound  reasoning, 
warrant  a  conclusion  that,  in  the  subsequent  use  of  the  thing 
by  a  member  of  the  family  solely  for  his  own  convenience  or 
pleasure,  while  engaged  exclusively  on  a  mission  of  his  own, 
such  members  of  the  family  is  engaged  on  the  father's  busi- 
ness or  in  any  way  acting  as  his  agent  or  servant."  That  case 
overruled  Crittenden'  v.  Murphy,  36  Oal.  App.  803. 

The  case  of  Doran  v.  Thomsen,  76  N.  J.  L.  754,  is  a  lead- 
ing one  in  favor  of  the  doctrine  that  the  father  is  not  respon- 
sible for  the  negligence  of  a  son  or  daughter  while  using 
the  car  for  his  or  her  own  purposes,  and  not  those  of  the 
father,  although  used  with  the  permission  of  the  father. 
The  court  said  that  the  mere  fact  of  the  relation  of  parent 
and  child  would  not  make  the  child  the  servant  of  the  parent, 
and  held  that  his  liability  in  such  case  depended  upon 
the  relation  of  master  and  servant.  It  said:  "She  was  not 
even  driving  other  members  of  the  family.  She  was  using 
the  machine  as  a  means  of  recreation  and  pleasure  for  her- 
self and  her  own  friends,  and  it  would  seem  impossible  to 
draw  the  conclusion  that  she  could  be  regarded  as  the  agent 
or  servant  of  her  father  upon  that  occasion."  It  then  went 
on  to  say  that  assuming  the  relation  of  master  and  servant 
existed  generally  between  the  father  and  daughter,  yet  it  did 
not  appear  that  on  the  occasion  in  question  she  was  acting 
as  such  servant  within  the  scope  of  her  employment,  and 
repeated  the  well-known  doctrine  that  the  master  was  "not 
responsible  if  the  negligence  was  committed  by  the  servant 
Avhen  engaged  in  some  private  matter  of  his  own."  It  is 
contended  that  the  doctrine  of  that  case  has  been  very  much 
modified,  if  not  reversed,  by  that  court  in  Missell  v.  Hays, 
86  N;  J.  L.  348.  In  that  case  Hays  had  purchased  a  car 
f rr  the  general  uses  of  his  family,  and  it  was  for  that  pur- 
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po8e  habitually  operated  by  the  owner  and  his  two  sons, 
sometimes  with,  and  sometimes  without,  his  express  consent 
and  direction.  At  the  time  of  the  accident,  one  of  the  sons 
was  driving  the  car,  and  in  it  were  the  wife  and  daughter 
of  the  father  and  two  guests.  The  court  said  that  in  the 
Doran  case,  "No  other  members  of  the  father's  family  were 
in  the  car.  The  only  element  in  the  case  tending  to  show 
that  the  daughter  was  acting  as  the  servant  of  the  father 
was  the  bare  fact  that  the  father  owned  the  automobile, 
which,  being  personal  property,  was  presumably,  in  the  ab- 
sence of  evidence  to  the  contrary,  in  his  possession  or  the 
possession  of  his  servant,  at  the  time  of  the  accident;  pos- 
session being  the  badge  of  ownership  of  personal  property. 
This  presumption,  however,  in  that  case  was  overcome  by. 
the  uncontradicted  proof  that  in  fact  the  automobile  was 
not  in  the  possession  of  the  owner  or  his  servant^  but  that, 
on  the  contrary,  it  was  in  the  possession  of  a  third  party 
(who  happened  to  be  his  daughter),  who  was  using  it  for 
lier  own  pleasure  and  the  pleasure  of  her  friends,  and  not 
upon  the  owner's  business."  The  court  then  went  on  to  say 
that  in  the  Hayes  case  there  were  the  father's  immediate 
family  and  their  guests;  that  "this  fact  constituted  aflSrma- 
tive  evidence  that  the  automobile  was  being  used  in  the 
father's  affairs  or  business.  It  was  within  the  scope  of  the 
father's  business  to  furnish  his  wife  and  daughter,  who  were 
living  with  him,  as  members  of  his  immediate  family,  with 
outdoor  recreation,  just  the  same  as  it  was  his  business  to 
furnish  them  with  food  and  clothing,  or  to  minister  to  their 
health  in  other  ways.  It  cannot  be  said,  therefore,  that  in 
this  case  there  was  no  evidence  of  possession,  except  a  mere 
presumption,  which  could  be  overcome  by  proof  of  incon- 
sistent facts.  Here  there  was  affirmative  proof  of  the  fact 
of  possession,  quite  apart  from  any  presumption."  The 
fourt  said  that  there  was  also  evidence  that  the  son  invited 
bis  mother  and  sister  to  take  a  ride  as  his  guests  on  a  trip 
which  he  was  taking  for  his  own  pleasure  or  business,  and 
that  they  were  doing  so  as  such  and  not  as  members  of  his 
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father's  family,  and  hence  it  became  a  question  for  the  jury 
to  decide,  and  added:  *We  think  the  question  was  one  of 
fact  and  that  it  was  properly  submitted  to  the  jury,"  but 
the  case  of  Doran  v.  Thomsen  was  not  overruled  but  ex- 
pressly affirmed. 

There  seems  to  be  some  misunderstanding  about  the  doc- 
trine adopted  in  Maine.  In  Famham  v.  Clifford,  116  Me. 
299,  the  court  did  not  hold  that  the  father  was  responsible 
because  he  bought  the  machine  for  the  pleasure  of  himself 
and  family,  but  the  motion  for  a  new  trial  which  was  then 
being  reviewed  was  distinctly  overruled  on  the  ground  that 
after  the  accident,  with  full  knowledge  of  the  facts,  the  father 
admitted  his  liability,  and  when  he  went  upon  the  stand  he 
did  not  deny  that  he  had  so  admitted  and  did  not  contradict 
or  explain  the  statement  alleged  to  have  been  made  by  him, 
but  allowed  it  to  pass  as  true  and  unchallenged.  The  court 
said  that  that  authorized  the  jury  to  find  that  he  knowingly 
made  the  admission  and  that  his  admission  was  true.  In 
Parnum  v.  Cliff ord,  118  Me.  145,  the  court  said  that  an  in- 
struction was  without  error  which  said:  "Liability  cannot 
be  cast  upon  the  defendant  in  this  case  because  he  owned  the 
car,  or  because  the  driver  at  the  time  of  the  accident  was  his 
son,  or  because  he  permitted  his  son  to  use  the  car.  There 
must  he  the  further  relation  of  master  and  servant  between 
them,  and  the  son  at  the  time  of  the  accident  must  have  been 
using  the  car  in  the  business  of  the  defendant.''  In  Pratt  v. 
Cloutier,  119  Me.  203,  110  Atl.  353,  10  A.  L.  R.  1434,  it 
was  held,  quoting  for  convenience  from  the  syllabus  in  the 
Atlantic  Reporter,  "A  father  who  furnishes  an  automobile 
for  the  pleasure  of  his  family,  and  allows  his  minor  son  to 
drive  when  he  desires,  is  not  responsible  to  a  third  person  for 
tlie  son's  negligence  while  using  the  car  solely  for  his  own 
pleasure."  That  case  reviewed  a  number  of  others  and 
pointed  out  that  the  citation  of  Faniham  v.  Clifford,  116 
Me.  299,  by  the  court  in  Johmson  v.  Smith,  143  Minn.  350, 
in  support  of  the  Minnesota  doctrine,  was  not  justified.     It 
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also  cited  the  case  of  Maddux  v.  Brown,  71  Me.  432,  3G  A. 
K.  336,  to  show  tliat  in  Maiue  the  doctrine  tlien  being  ap- 
plied to  automobiles  was  announced  in  the  case  of  a  minor 
son  taking  his  father's  horse  and  carriage,  which  he  had  been 
allowed  to  use  without  restriction.  In  the  case  of  Van  Blari- 
com  V.  Dodgson,  220  if.  Y.  Ill,  the  Court  of  Appeals  of  New 
York,  in  speaking  of  the  doctrine  that  the  father  is  liable  in 
such  cases,  says:  "This  is  an  advanced  proposition  in  the  law 
of  principal  and  agent,  and  the  question  which  it  presents 
really  resolves  itself  into  the  one  whether,  as  a  matter  of  com- 
mon sense  and  practical  experience,  we  ought  to  say  that  a 
parent  who  maintains  some  article  for  family  use  and  occa- 
sionally permits  a  capable  son  to  use  it  for  his  individual  con- 
venience, ought  to  be  regarded  as  having  undertaken  the  oc- 
cupation of  entertaining  the  latter  and  to  have  made  him  his 
agent  in  this  business,  although  the  act  being  done  is  solejy 
for  the  benefit  of  the  son.  That  really  is  about  all  there  is 
to  the  question."  After  saying  that  an  affirmative  answer 
had  been  given  by  the  courts  of  some  states  (citing  Birch  v. 
Abercrombie,  74  Wash.  486;  Davis  v.  Littlefield,  97  S.  C. 
171;  Griffin  v.  Russell  144  Ga.  275,  L.  K.  A.  1916  F.  216, 
Ann.  Cas.  1917  D.  994;  and  two  cases  of  Missouri  Appeals 
which  have  been  overruled  by  the  Supreme  Court  of  that 
state)  that  court  said :  "But  it  seems  to  us  that  such  a  theory 
is  more  illusory  than  substantial,  and  that  it  would  be  far- 
fetched to  hold  that  a  father  should  become  liable  as  principal 
every  time  he  permitted  a  capable  child  to  use  for  his  per- 
vsonal  convenience,  some  article  primarily  kept  for  family 
use.  That  certainly  would  introduce  into  the  family  relation- 
ship, a  new  rule  of  conduct  which,  so  far  as  we  are  aware,  has 
never  been  applied  to  other  articles  than  an  automobile." 

But  we  will  extend  this  opinion  to  an  imi-easonablo  length 
if  we  continue  to  quote  from  the  cases.  We  will  content  our- 
selves bv  referring  to  some  others  maintaining  the  views  of 
those  referred  to  above,  such  as :  Aiheti  v.  Page,  287  Til.  420, 
5  A.  L.  K.  216 ;  Smith  v.  W paver. Tnd.  App. ,  124 
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N.  E.  503;  Reynolds  v.  Btick,  127  la.  601,  103  N.  W.  946; 
Knight  v.  Cosdtf,  102  Kan.  764;  WatMns  v.  Clark,  lOZ 
Kan.  629 ;  Stafford  v.  Noble,  105  Kan.  219 ;  Weiner  v.  Mairs, 
234  Mass.  156;  Woods  v.  Clements,  118  Miss.  720;  Same 
V.  8am^,  114  Miss.  301 ;  LinvtUe  v.  Nissen,  162  N.  C.  96; 
Heissenhuttel  v.  Meagher,  162  App.  Div.  762,  147  N.  Y. 
Supp.  1087;  ^7m.<?  v.  Flirh  100  Ohio,  St.  186;  McFarlam 
V.  Winters,  47  Utah,  598,  L.  R.  A.  1916  D.  618;  Cohen  v. 
Meador,  119  Va.  429;  Blair  v.  Broadwater,  121  Va-  801. 

There  are  quite  a  number  of  cases  which  are  generally 
classed  with  the  courts  taking  the  view  that  the  owner  is  lia- 
ble, under  the  circuanstances  referred  to  above,  in  which  the 
child  was  driving  the  car  with  or  for  other  members  of  the 
family.  It  was  said  in  Pratt  v.  ClotUier,  supra,  that  ^Tew, 
indeed,  of  the  many  cases  cited,  will  be  found  to  go  so  far 
as  to  hold  a  father  liable  when  a  son,  alone  in  the  father's 
car,  seeking  only  his  own  pleasure  and  intertainment,  and 
while  so  engaged  injuries  a  third  party.  The  reason  for  find- 
ing the  father  liable  in  the  cases  so  holding,  is  usually  found- 
ed on  the  fact  that  one  other  member  of  the  family,  at  least, 
awompanied  the  driver,  thus  raising  the  questions  which  in 
each  case  have  gone  to  the  jury.''  The  appellee  contends 
that  there  can  be  no  valid  distinction  made  between  such 
cases  and  those  in  which  a  son  was  driving  wholly  for  his 
own  purposes,  without  having  any  other  member  of  the 
family  with  him,  but  courts  of  standing  have  made  such  dis- 
tinctions, as  shown  by  the  cases,  and  when  they  have  done 
so  they  have  generally  held  that  when  there  is  another  mem- 
ber of  the  family  being  driven  by  one,  it  is  for  the  jury  to 
determine  whether  the  driver  was  acting  for  himself  alone 
or  for  his  father.  In  this  case  it  is  shown  that  there  was  no 
other  member  of  the  family  with  the  son,  and  hence  we  need 
not  discuss  the  effect,  if  any,  of  such  difference  in  the  facts. 
The  appellants  state  in  their  brief  that  Benton  v.  Regeser, 
20  Ariz.  273 ;  Lewi^  v.  State,  52  Mont.  300;  Boes  v.  Howell 
24  X.  Mex.  142:  McNeal  v.  McKan^,  33  Okla.  449:  Davi.^ 
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V.  Littlefield,  97  S.  C.  171  and  Denison  v.  McNorton^  228 
Fed.  401,  were  cases  in  which  the  child  was  driving  with  or 
for  other  members  of  the  family,  but  we  have  not  thought  it 
necessary  to  examine  to  see  whether  those  courts  have  passed 
on  the  question  when  the  driver  was  the  only  member  of  the 
family  in  the  car.  The  states  of  Kentucky,  Minnesota,  Ten- 
nessee, and  Washington  have  not  made  such  distinctions,  and 
hence  it  must  be  conceded  that  there  is  conflict  between  the 
authorities — ^although  some  cases  in  several  of  those  states 
would  seem  to  be  more  in  favor  of  the  appellant's  contention 
than  that  of  the  appellee..  The  cases  of  King  v.  Smythe,  140 
Tenn.  .217,  and  Birch  v.  Ahercromhie,  supra,  have  perhaps 
presented  the  views  of  those  holding  the  father  liable  as  forci- 
bly as  any  of  the  others,  and  seem  to  be  leading  cases.  In 
chapter  26  of  Berry  on  Automobiles  (3rd  Ed.),  beginning 
on  page  1072,  section  1160,  and  Huddy  on  Automobiles  (5th 
ed.),  beginning  with  section  656  on  page  849  and  continuing 
to  section  662  on  page  863,  most  of  the  cases  are  cited  in  the 
notes,  but  it  would  take  a  good-sized  volume  to  discuss  all  of 
them  fully  and  point  out  wherein  they  differ  with  other  deci- 
sions. In  Michigan,  where  the  courts  were  also  in  accord 
with  the  view  we  have  announced  as  to  this  question,  the  rule 
has  been  changed  by  statute,  which  would  seem  to  us  to  be  a 
far  preferable  way,  if  it  be  deemed  best  to  adopt  the  other 
rule,  rather  than  to  run  counter  to  well  established  principles 
in  reference  to  master  and  servant  and  principal  and  agent, 
which  cannot  stand  in  their  integrity,  if  some  of  the  auto- 
mobile cases  we  have  found  are  to  be  followed.  It  is  said  in 
Hatter  v.  Dodge  Brothers,  202  Mich.  97 :  **As  the  law  now 
stands  it  is  not  a  pre-requisite  for  recovery  to  prove  that  the 
motor  vehicle  causing  an  injury  was  being  operated  in  the 
business  of  the  o^\Tier,  for  his  use  and  enjovment,  or  by  his 
servant  or  employee."  If  many  legislatures  adopt  such  a 
rule  as  that,  it  will  probably  be  because  so  many  automobil- 
ists  seem  to  forget  at  times  that  they  do  not  have  the  right  to 
the  exclusive  use  of  the  highways,  but  it  would  be  better  t>o 
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pass  and  enforce  stricter  laws  in  the  use  of  the  highways  than 
simply  provide  for  recovery  of  damages,  which  cannot  restore 
life  or  always  compensate  for  injury. 

While  our  own  decisions  have  not  hitherto  definitely  settled 
the  main  question  herein  involved,  they  have  approached  it  sti 
some  respects,  and  they  place  us  more  in  line  with  the  courts 
which  have  held  that,  under  such  facts  as  we  have  in  this 
case,  the  plaintiff  cannot  recover.  The  opinion  in  WhUelock 
V.  Dennis  (139  Md.  557),  filed  December  5th,  1921,  is  the 
last  one  on  the  genei-al  subject,  and  we  need  not  dwell  on 
Symington  v.  Sipes,  121  Md.  313,  and  State,  me  of  Dehdvus 
V.  Benson,  129  Md.  693,  thei-ein  referred  to  at  some  length. 
It  may  be  well  to  say  that  in  BucJcey  v.  White,  137  Md.  124, 
we  said  enough  to  show  that  but  for  the  tei*huical  reasoa 
therein  stated  why  we  could  not  do  so,  we  would  have  re- 
versed that  judgment  on  the  ground  that  there  was  not 
enough  in  the  record  to  show  that  the  father  was  liable, 
although  it  was  shown  that  the  car  was  purchased  by  him  and 
used  in  his  business  and  from  time  to  time  for  the  cx)nveni- 
once  of  his  family.  It  was  being  driven  by  his  son,  Earl 
Buckey,  who  was  then  about  twenty-two  or  twenty-three  years 
of  age,  lived  with  his  father,  and  assisted  him  in  his  business. 
At  the  time  of  the  accident,  the  son,  who  had  the  privilege 
of  using  the  car  whenever  he  wished,  was  driving  friends  to 
a  dance.  In  Clmrles  v.  Baltimore,  138  Md.  523,  we  said 
agency  cannot  be  inferred  merely  from  the  relationship  of 
husband  and  wife — tbat  Mr.  Charles  was  using  the  machine 
(which  belonged  to  his  wife)  not  for  any  business  of  bis 
wife,  but  in  connection  with  his  own  occupation,  and  the  us<' 
of  it  was  merely  a  permissive  use. 

There  can  be  no  difiicuJty  about  th(*  question  of  the  all^o>d 
adoption  of  the  act  of  E.  Eay  Myers  by  Howard  E.  Myers. 
The  general  rule  is  thus  stated  in  1  Am,  £  Eng,  Enc,  (2nd 
ed.),  1185:  ^*The  doctrine  of  ratification  applies  as  well  to 
torts  when  done  to  the  use  or  for  the  tenefit  of  him  who  sub- 
sequently adopts  them,  as  to  matters  of  contract.  *  *  *  But 
to  hold  one  responsible  for  the  tortious  act  of  another  not 
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committed  by  him  or  by  his  order,  the  adoption  luiist  bt* 
explicit  and  with  a  full  knowledge  of  the  facts."  In  addi- 
tion to  the  fact  that  the  alleged  wrong  was  not  done  in  the 
interest,  or  for  the  use  or  benefit  of  the  father,  as  is  required 
to  make  him  liable  (1  Cooley,  Torts  (3rd  Ed.),  214,  217; 
1  Foe,  PI  &  Pr.  481,  525 ;  Hammmid  v.  Dohaus,  131  Md. 
11(>,  154),  the  alleged  ratification  was  far  from  l)eing  ex- 
plicit, and  with  a  full  knowledge  of  the  facts.  The  plaintiff 
testified  that  the  next  morning  after  the  accident,  in  the 
presence  of  his  son,  Howard  E.  Myers  said  to  him  that  *4f 
his  son  was  to  blame,  he  was  willing  to  'daddy'  the  blame.'' 
Raymond  Dayhoff  testified  that  the  day  after  the  accident,  he 
said  if  his  son  had  done  any  damage  to  the  plaintiff's  ''auto- 
mobile'* he  would  stand  all  expenses  or  damages.  As  the 
plaintiff  had  no  automobile  in  the  accident  there  is  manifest- 
ly some  mistake  in  that  testimony.  Carroll  Owings  said  he 
told  him,  "if  his  lx)y  did  it  he  was  willing  to  'daddy'  it,  and 
if  he  didn't  do  it  he  don't  feel  that  he  ought  to  do  it."  It 
could  hardly  be  said  that  there  was  an  explicit  adoption  of 
the  act  of  the  son,  and  the  father  showed  bv  his  testimonv 
that  he  did  not  have  a  full  knowledge  of  the  facts  when  he 
9aid  what  he  did.  He  went  on  the  stand  in  rebuttal  and 
denied  that  he  then  said  what  Mr.  Dayhoff  testified  to,  and  in 
answer  to  what  he  said  to  the  plaintiff,  he  testified:  "1 
told  Mr.  Shipley  before  T  left  home,  I  told  him  at  homts 
that  if  the  boys  were  the  cause  of  this,  T  would  stand  by 
them.  After  I  went  out  tliere  I  found  there  was  another  car 
and  I  told  ^Ir.  Shipley  I  wouldn't  daddy  the  other  fellow's 
dirt." 

There  is  no  contradiction  of  that,  and  if  a  person  ratifies 
an  act  of  his  agent  before  he  knows  the  material  facts,  he 
may  afterwards  disaffirm.  Adanus  Express  Co,  v.  Trego,  35 
Md.  47;  Bannon  v.  Warfield,  42  Md.  22.  Mr.  Myers  did 
what  the  court  said  in  Famham  v.  Clifford,  110  Me.  201), 
the  defendant  in  that  case  shoidd  have  done,  and  he  could 
not  have  been  held  liable  on  the  gi'oimd  that  he  had  made  such 
qualified  statements  as  it  is  claimed  he  did  make. 
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We  are  of  the  opinion  that  the  defendant's  first  prayer 
should  have  been  granted.  We  said  in  Whitelock  v.  Dennis, 
supra,  the  presumption  arising  from  such  facts  as  we  re- 
ferred to  in  Stewart  Taxi  Service  Co.  v.  Roy,  127  Md.  70, 
can  be  rebutted,  and  we  referred  to  the  fact  that  in  Syming- 
ton V.  Sipes,  supra,  and  Staie,  use  Debelius  v.  Benson,  sur 
pra,  we  had  approved  prayers  which  instructed  verdicts  for 
defendants,  on  the  ground  that  the  drivers  were  not  acting 
within  the  scope  of  their  employments,  notwithstanding  the 
presumption  referred  to.  We  will  only  add  to  that  what  was 
said  by  Judge  Thomas^  in  speaking  for  the  Court,  in  Dear- 
holt  Co.  V.  Merritt,  133  Md.  323,  329.  After  referring  to  Yovr 
derhorst  Breunng  Co.  v.  Amrhine,  98  Md.  406 ;  Geiselman 
V.  Schmidt,  106  Md.  580;  Stewart  Taxi  Co.  v.  Oetz,  118 
Md.  171;  Symington  v.  Sipes,  supra;  Debelius  v.  Benson, 
supra;  National  Mech.  Bank  v.  Nat.  Bank  of  Balto.,  36  Md. 
5,  he  said :  "The  effect  of  the  Maryland  cases  referred  to  is 
that  where  the  evidence  in  the  case,  whether  produced  by  the 
plaintiff  or  by  the  defendant,  is  uncontradicted^  and  clearly 
shows  that  the  person  in  possession  of  the  vehicle  or  machine 
was  not,  at  the  'time  of  the  accident,  the  servant  or  agent  of 
the  owner,  there  can  be  no  recovery  against  the  owner,  and 
that  the  case  should  be  withdrawn  from  the  jury."  He 
then  went  on  to  show  that  Stewart  Taxi  Service  Co.  v.  Roy, 
127  Md.  70,  did  not  establish  a  contrary  rule. 

Tt  follows  that  the  judgment  against  Howard  E.  Myers 
must  be  reversed  and,  as  there  could  be  no  recovery,  a  new 
trial  will  not  be  awarded,  but,  for  reasons  stated  above,  the 
judgment  against  E.  Ray  Myers  must  be  affirmed. 

Judgment  against  E.  Ray  Myers  affirmed, 
and  judgment  against  Howard  E.  Myers 
reversed,  without  a  new  trial,  one-half  of 
the  costs  above  and  below  to  be  paid  by  E. 
Ray  Myers  and  the  other  half  by  the  ap- 
pellee. 
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HARRY  C.  JONES. 

Bankruptcy — Provable  Claim' — Indenvnity  Bond. 

A  claim  on  an  indemnity  bond  given  to  protect  the  obligee 
on  account  of  a  contract  of  suretyship,  was  provable  in  bank- 
ruptcy proceedings  against  the  obligor  in  such  bond,  though 
the  obligee  made  no  payments  on  acount  of  his  contract  of  sure- 
tyship until  after  the  declaration  of  bankruptcy;  and  conse- 
quently the  obligor's  discharge  in  the  bankruptcy  proceedings 
was  a  defense  to  a  subsequent  suit  on  the  indemnity  bond. 

Decided  January  25th,  U)22, 

Appeal  from  the  Superior  Court  of  Baltimore  City  (Am- 
bt;er,  J.). 

Action  by  the  Maryland  (^asualty  Company  against  Han\y 
C.  Jones,  formerly  trading  as  H.  C.  Jones  &  Company. 
From  a  judp^ent  for  defendant,  plaintiff  appeals.    AfRrmed. 

The  causae  was  argued  leforo  Boyd,  C.  J.,  Briscok. 
Thomas,  Paitison,  Frxkk,  Adkixs,  and  Offutt,  J  J. 

Walter  L.  Clark,  with  whom  were  Charles  T.  Reifsnider 
nnd  Soper,  Bowie  and  Clark  on  the  brief,  for  the  appellant. 

Kdirard  M.  Hammond,  with  whom  were  iV.  Rufus  Gill 
d*  {^ons  on  the  brief,  for  the  appellee. 

Briscoe,  J.,  delivered  the  opinion  of  the  Court. 

The  substantial  questions,  arising  upon  the  record  in  this 
case,  are  presented  by  the  rulings  of  the  court  upon  the  con- 
clusion of  the  testimony  on  the  part  of  both  the  plaintiff  and 
defendant,  in  the  refusal  and  rejection  of  the  plaintiff's  six 
prayers,  and  in  the  granting  of  the  defendant's  fifth  prayer, 
which  in  effect  withdrew  the  case  from  the  consideration  of 
the  jury,  and  directed  a  verdict  for  the  defendant. 
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The  cause  of  action  ia  set  out  in  the  record,  and  the  claim 
is  stated  to  be  an  obligation  incurred  by  reason  of  the  exe- 
cution of  a  bond  by  the  appellant,  in  the  penalty  of  foui- 
thousand  dollars,  to  secure  the  release  of  libel  of  grain,  un- 
der a  charter  party,  in  the  case  of  A.  W.  Ro^binson,  master 
btc^mship  "Woodbridge,''  libellant,  and  the  defendant, 
Harry  C.  Jones,  trading  as  H.  C.  Jones  and  Company,  the 
respondent,  and  claimant  of  the  154,596  bushels,  20  lbs.,  of 
wheat  and  62,011  bushels,  2  lbs.,  of  barley,  the  cargo  libelled. 
The  record  shows  that,  in  consideration  of  the  plaintiif 
executing  the  bond  or  stipulation  applied  for,  to  release  the 
cargo  for  shipment  from  the  accrued  demurrage  charges,  the 
defendant  entered  into  a  written  indenmity  agreement  with, 
and  delivered  the  same  to,  the  plaintiff,  "to  re-imburse  the 
plaintiff  company  for  any  and  all  loss,  costs,  charges,  suits, 
damages,  counsel  fees  and  expenses  of  whatever  kind  or  na- 
ture, which  the  company  shall  or  may,  for  any  cause,  at  any 
time,  ^mstain  or  incur,  or  he  put  to,  for,  or  by  reason  or  in 
consequence  of  the  company's  having  entered  into  or  execu- 
ted the  bond." 

The  bond  and  stipulation  to  release  the  cargo  was  exe- 
cuted and  filed  in  the  case  on  the  18th  of  May,  1916,  and 
thereafter  the  cargo  of  grain  was  released  to  the  claimant 
by  the  libellant. 

Subsequently,  on  February  12th,  1917,  by  a  decree  ot 
the  United  States  District  Court  for  the  District  of  Mary- 
land, the  claimant  respondent  and  the  plaintiff  herein,  as 
stipulator  (the  Maryland  Casualty  Company),  were  directed 
to  pay  to  the  libellants,  or  their  proctors,  the  sum  of  three 
thousand  one  hundred  and  one  dollars  and  fifty-eight  cents, 
with  interest  from  the  date  of  the  decree. 

On  the  13th  of  February,  1917,  the  plaintiff  company 
]>aid  the  sums  of  money  directed  to  be  paid  the  libellants  by 
the  decree  in  the  admiralty  case,  and  had  the  decree  entered 
to  its  use.  And  on  the  5th  of  May,  1920,  this  suit  was 
1  roufirht  by  the   plaintiff  again*^   the   defendant  to  rooovor 
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the  amount  paid  by  it,  under  the  indemnity  agreement  set 
out  in  the  stipulation  bond,  and  also  by  virtue  of  the  decree 
dated  the  12th  day  of  February,  1917,  passed  by  the  United 
States  District  Court  for  the  District  of  Maryland,  in  admir- 
alty, directing  the  amount  to  be  paid. 

The  defendant  filed  five  pleas  in  answer  to  the  plaintiffs 
declaration.  The  first  and  second  were  the  usual  general 
issue  pleas  of  non  assumpsit;  the  third,  adjudication  in  bank- 
ruptcy, to  wit,  that  on  the  11th  day  of  September,  1916,  he 
filed  a  voluntary  petition  in  the  U.  S.  District  Court  for 
the  District  of  Maryland,  in  bankruptcy,  and  on  the  same 
day  was  duly  adjudicated  a  bankrupt,  and  of  which  bank- 
ruptcy proceedings  the  plaintiff  had  actual  notice.  There- 
after, on  the  18th  day  of  November,  1916,  the  defendant 
was,  by  an  order  of  the  District  Court  of  the  United  States 
for  the  District  of  Maryland,  discharged  from  all  debts  and 
claims  which  existed  on  the  11th  day  of  September,  1916, 
and  that  the  debt  which  constituted  the  cause  of  action  in 
this  case  was  among  the  debts  from  which  he  was  so  dis- 
charged. And  for  a  fourth  plea,  that  the  alleged  cause  of 
action  did  not  accrue  within  three  years  before  this  suit 
And  for  a  fifth  plea  that,  after  the  alleged  claim  accrued 
and  before  suit,  the  defendant  was  released  therefrom  by 
orders  of  the  court,  in  bankruptcy,  and  in  admiralty,  dated 
the  9th  day  of  October,  1916,  and  the  14th  day  of  Octo- 
ber, 1916. 

The  plaintiff  joined  issue  on  the  first  and  second  pleas, 
demurred  to  the  third  and  fifth,  and  filed  a  general  traverse 
and  replications  to  the  fourth  plea,  averring  that  the  cause 
of  action  did  accrue  within  three  years  before  the  suit,  and 
that  the  defendant's  military  service  tolled  and  barred  the 
statute,  and  that  the  bringing  of  the  suit  was  within  the 
limitation  period,  as  modified  by  the  federal  statute. 

The  court  below,  it  will  be  seen,  overruled  the  demurrer 
to  the  third  plea,. but  sustained  it  as  to  the  fifth  plea. 

The  plaintiff  thereupon  replied  to  the  defendant's  third 
plea,  as  follows :    ^*That  the  defendant  was  not  by  an  order. 
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of  the  District  Court  of  the  United  States  for  the  District 
of  Maryland,  in  bankruptcy,  dated  the  18th  day  of  Novem- 
ber, 1916,  discharged  from  the  cause  of  action  set  forth  in 
the  plaintiff's  declaration.  That  said  cause  of  action  was 
not  provable  against  the  said  Harry  C.  Jones,  trading  as 
H.  C.  Jones  &  Company,  in  bankruptcy,  on  the  11th  day  of 
September,  1916,  on  which  day  the  petition  for  adjudication 
was  filed  by  him,  trading  as  H.  C.  Jones  &  Company.  And 
that  the  debt  which  constitutes  the  plaintiff's  cause  of  action 
was  not  among  the  debts  from  which  the  defendant  was  dis- 
charged in  bankruptcy." 

As  the  principal  question  in  the  case,  as  to  whether  the 
order  of  discharge  in  bankruptcy  of  the  defendant  by  the 
United  States  District  Court  was  a  release  and  an  acquittal 
of  the  claim  of  the  plaintiff,  is  presented  both  by  the  plain- 
tiff's demurrer  to  the  defendant's  third  plea  and  by  the  grant- 
ing of  the  defendant's  fifth  prayer,  the  rulings  of  the  court 
in  these  respects  will  be  considered  together. 

By  the  defendant's  fifth  prayer,  the  court  held,  and  in- 
structed the  jury,  that  the  cause  of  action  filed  in  the  suit 
by  the  plaintiff  was  a  debt  actually  existing  on  September 
11th,  1916,  the  date  of  the  adjudication  of  the  bankrupt, 
and  was  included  among  the  debts  from  which  the  defendant 
was  relieved  by  the  order  of  discharge  granted  by  the  Uni- 
ted States  District  Court  for  the  District  of  Maryland,  in 
bankruptcy,  on  November  18th,  1916,  and  that  therefore 
their  verdict  must  be  for  the  defendant. 

The  facts  of  the  case  and  those  npon  which  the  decision 
must  turn,  apart  from  those  we  have  stated,  are  set  out  in 
the  record,  and  are  shown  by  the  record  papers  themselves, 
to  be  these:  The  voluntary  petition  of  the  defendant  in 
bankruptcy  was  filed  on  the  11th  day  of  September,  1916; 
the  order  adjudicating  Harry  C.  Jones,  trading  as  H.  C. 
Jone8  &  Company,  a  bankrupt,  was  signed  the  same  day ;  the 
order  discharging  the  defendant  company  in  bankruptcy 
was  passed  on  the  18th  day  of  November,  1916;  the  first 
account  was  filed  in  the  case  on  the  28rd  of  November,  191ft; 
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the  second  account  was  filed  on  the  30th  of  April,  1917,  and 
the  final  order  on  the  third  account  was  filed  on  the  8th  day 
of  June,  1918.  A  certified  copy  of  the  doc)iet  entries,  in  the 
libel  case,  show  that  the  libel  suit  was  filed  on  the  18th  of 
May,  1916,  and  the  stipulation,  with  the  indemnity  agree- 
ment, was  filed  on  the  same  day.  October  14th,  1916,  order 
of  court  was  passed  substituting  John  Gildea,  trustee  in 
bankruptcy  of  H.  C.  Jones  &  Company,  as  party  claimant 
in  the  libel  suit.  On  December  9th,  1916,  proof  of  plain- 
tiff's claim,  the  cause  of  action  in  this  case,  was  filed  by  the 
plaintiff  company  with  Myers,  the  referee  in  bankruptcy, 
and  on  February  13,  1917,  the  decree  of  the  U.  S.  District 
Court  was  entered  to  the  use  of  the  plaintiff  company.  On 
April  25,  1917,  the  proof  of  claim  of  the  plaintiff,  which 
had  been  filed  in  the  bankruptcy  proceedings,  was  with- 
drawn and  marked  "withdrawn"  by  the  referee. 

The  facts  thus  stated  and  the  law  applicable  to  this  kind 
of  case,  we  think,  support  the  conclusion  and  ruling  of  the 
court  below  that  the  discharge  in  bankruptcy,  pleaded  by 
the  defendant,  was  a  good  defense  to  the  plaintiff's  claim 
and  demand,  under  the  bankrupt  law  now  in  force,  and  the 
court  conmiitted  no  error  in  so  holding. 

Under  section  17  of  chapter  541  of  the  U.  S.  Eev.  Stat, 
approved  July  1,  1898,  and  the  subsequent  amendments 
thereto,  establishing  a  uniform  system  of  bankruptcy  through- 
out the  United  States,  it  is  provided  that  a  discharge  in 
bankruptcy  shall  release  a  bankrupt  from  all  of  his  prov- 
able debts  except  such  as  are  excepted  by  the  act.  Section 
63  provides  that  debts  of  the  bankrupt  may  be  proved  and 
allowed  against  his  estate  which  are  *  *  *  (4)  founded  upon 
an  open  account  or  upon  a  contract  express  or  implied; 
*  *  *  .  Unliquidated  claims  against  the  bankrupt  may, 
pursuant  to  application  to  the  court,  be  liquidated  in  such 
manner  as  it  shall  direct,  and  may  thereafter  be  proved  and 
allowed  against  his  estate.  Section  1  (11)  "  'Debt'  shall 
include  any  debt,  demand,  or  claim,  provable  in  bankruptcy." 
Section  57-1:  "Whenever  a  creditor  whose  claim  against  a 
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bankrupt  estate  is  secured  by  the  individual  undertaking 
of  any  person,  fails  to  prove  such  claim,  such  person  may  -do 
so  in  the  creditor's  name,  and  if  he  discharge  such  under^ 
taking  in  whole  or  in  part,  he  shall  be  subrogated  to  that 
extent  to  the  rights  of  the  creditor."  General  Order,  21-4 : 
"The  claims  of  persons  contingently  liable  for  the  bank- 
rupt  may  be  proved  in  the  name  of  the  creditor  when  known 
by  the  party  contingently  liable."  Section  16:  ^*The  lia- 
bility of  a  person  who  is  a  co-debtor  with,  or  guarantor  or 
in  any  manner  a  surety  for,  a  bankrupt  shall  not  be  altered 
by  tlie  discharge  of  such  bankrupt." 

Mr.  Remington,  in  his  work  on  Bankruptcy,  vol.  1,  sec. 
645,  page  510,  thus  states  the  rule,  as  supported  by  authority, 
that  whei*e  the  surety  pays  his  principal's  debt  after  the 
principal  has  been  adjudged  bankrupt,  the  surety  holds  a 
claim  for  indemnity  that  had  its  origin  before  the  bankruptcy 
and  is  therefore  a  provable  and  dischargeable  debt.  The 
rule,  he  states,  has  for  its  basis  the  peculiar  provisions  of  the 
bankruptcy  act,  permitting  proof  of  claims  in  the  name  of 
the  creditor  by  sureties  and  others  secondarily  liable  therefor 
even  before  payment  by  the  sureties,  where  the  creditor  fails 
or  refuses  to  make  the  proof  himself. 

LoveUmd  on  Bankruptcy,  sea  290,  page  598,  thus  states 
the  rule  as  to  the  rights  of  creditors  to  prove  debts  and  share 
in  the  distribution  of  the  estate  of  the  bankrupt:  "If,  at  the 
time  of  filing  the  petition,  the  liability  of  the  bankrupt  is 
fixed  so  that,  upon  the  happening  of  a  contingency,  the 
amount  can  be  ascertained  by  computation,  it  is  a  provable 
daim,  if  that  contingency  happens  in  time  to  prove  the  claim 
under  section  57N.  Such  claims  may  be  liquidated,  if  neces- 
sary, under  sea  63B."  KUpatrick  v.  U.  S.  Fidelity  &  Chuar- 
anty  Co.,  228  Fed.  587;  Clifford  v.  Oak  VaUey  Mills  Co., 
229  Fed.  851 ;  In  re  Mertens  (6  Co.,  147  Fed.  177 ;  Davis  v. 
Findley,  201  Ala.  515;  Morrison  v.  Vaughn,  119  App  Div. 
184,  104  N.  T.  Supp.  169-902;  Remington,  Bwnkruptcy, 
508,  510  and  511. 
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But  apai't  from  the  determination  of  the  question  here  pre- 
sented by  the  authorities  cited  above,  the  Supreme  Court  of 
the  United  States,  in  the  case  of  WiUiams  v.  United  States 
Fidelity  &  Guaranty  Co,,  236  U.  S.  549,  passed  upon  prac- 
tically the  same  question,  revers'ing  the  Court  of  Appeals  of 
(Georgia  (11  Ga.  App.  635)  and  held  that,  to  sustain  the 
contentions  of  the  appellant,  in  this  case,  *Vould  effectually 
defeat  a  fundamental  purpose  of  bankrupt  law." 

Mb.  Justice  McReynolds,  in  delivering  the  opinion  of 
the  Court,  said  in  part:  "It  would  be  contrary  to  the  basal 
spirit  of  the  bankrupt  law  to  permit  a  surety,  by  simply  post- 
poning compliance  with  his  own  promise  in  respect  of  a  lia- 
bility until  after  bankruptcy,  to  preserve  a  right  of  recovery 
over  against  his  principal  notwithstanding  the  discharg(* 
would  have  extinguished  this  if  the  surety  had  promptly 
performed  as  he  agreed.  Such  an  interpretation  would 
effectually  defeat  a  fundamental  purpose  of  the  enactment. 
The  written  indemnity  agreement  embodied  in  the  bankrupt's 
application  to  the  surety  company  for  execution  of  the  bond, 
so  far  as  its  terms  are  important  here,  but  expressed  what 
otherwise  would  have  been  implied  from  the  relationship 
assumed  by  the  parties.  At  the  time  of  the  bankruptcy  the 
obligation  under  this  agreement  was  ancillary  to  a  liability 
arising  out  of  a  contract  estimation  of  which  was  easy  of 
establishment  by  proof.  There  was  no  uncertainty  which 
could  prevent  the  surety  from  obtaining  all  benefits  to  which 
it  was  justly  entitled  from  the  bankrupt  estate." 

It  was  further  said,  in  dealing  with  the  question:  ''If 
the  doctrine  announced  by  the  coui-t  below  and  maintained 
here  by  counsel  is  correct,  a  discharge  in  bankruptcy  may 
have  very  small  value  for  the  luckless  debtor  who  has  faith- 
fully tried  to  secure  hi^  creditors  against  loss ;  and,  in  effect, 
a  demand  against  him  may  be  kept  alive  indefinitely  accord- 
ing to  the  interest  or  caprice  of  his  surety.  It  is  the  purpose 
of  the  Bankrupt  Act  to  convert  the  assets  of  tbe  bankrupt 
into  cash  for  distribution  among  creditors  and  then  to  re- 
lieve the  honest  debtor  from  the  weight  of  oppressive  in- 
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dobtedness  and  permit  him  to  start  afresh  free  from  the 
obligations  and  responsibilities  consequent  upon  business  mis- 
fortunes.  *  *  *  And  nothing  is  better  settled  than  that 
statutes  should  be  sensibly  construed,  with  a  view  to  eflFectu- 
ating  the  legislative  intent/'    Within  the  intendment  of  the 
law,  provable  debts  include  all  liabilities  of  the  bankrupt 
founded  on  contract,  express  or  implied,  which  at  the  time 
of  the  bankruptcy  were  fixed  in  amount  or  susceptible  of 
liquidation.  *  *  *  It  provides  complete  protection  and  an 
ample  remedy  in  behalf  of  the  surety  upon  any  such  obligar 
tion.    He  may  pay  it  off  and  be  subrogated  to  the  rights  of 
the  creditor;  if  the  creditor  fails  to  present  the  claim  for 
allowance  against  the  estate,  he  may  prove  it;  and  in  any 
event,  he  has  abundant  power  by  resort  to  the  court  or  other- 
wise to  require  application  of  its  full  pro  rata  part  of  the 
bankrupt's  estate  to  the  principal  debt.     To  the  extent  of 
such  distribution,   the  obligation  of  the  bankrupt  to  the 
surety  will  be  satisfied.    Although,  unlike  the  Act  of  1867, 
the  present  one  contains  no  express  provision  permitting 
proof  of  contingent  claims,  it  does  in  substance  afford  the 
surety  on  a  liability  susceptible  of  liquidation  the  same  relief 
possible  under  the  earlier  act,  i.  e.,  application  to  the  prin- 
cipal debt  of  all  dividends  declared  out  of  the  estate  (Act  of 
March  2,  1867,  paragraphs  19,  27,  c.  176,  14  Stat.  517, 
525,  529).     And  as  the  surety  thus  either  shares  or  enjoys 
an  opportunity  to  share  in  the  principal's  estate,  we  think 
the  discharge  of  the  latter  acquits  the  obligation  between 
them  incident  to  the  relationship." 

There  were  other  contentions  urged  in  the  appellant's 
brief,  and  presented  at  the  hearing,  but  what  we  have  said 
disposes  of  the  primary  proposition  in  the  case,  and  as  we 
find  no  error  in  the  rulings  of  the  court  the  judgment  must 
be  affirmed. 

Judgment  affirmed,  irt/A  costs. 
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HOWARD  W.  BRADY. 

Landlord  and  Tenant — Payment  of  Rent — Expenditures  by 
Tenant — Statements  of  Account. 

One  cotenant  having  leased  to  the  other  the  former's  undi- 
vided interest,  with  a  covenant  by  the  former  to  pay  a  named 
proportion  of  the  taxes,  ground  rent,  insurance,  and  other  neces- 
sary expenses,  held  that  evidence  as  to  the  course  of  dealing 
between  the  parties  during  four  years  after  the  execution  of  the 
lease,  and  of  declarations  by  the  lessor,  in  that  regard,  showed 
that  the  rent  was  to  be  paid  by  the  payment  of  the  net  balance 
due  the  lessor  upon  an  account  stated  from  time  to  time  after 
deducting  the  named  proportion  of  expenditures  made  by  the 
leasee.  pp.  406,  408 

The  acceptance  of  a  check  for  the  balance  shown  by  an 
account  stated  to  be  due  to  the  acceptor  of  the  check  involves  a 
ratification  by  him  of  the  account.  p.  406 

Tn  a  lease  by  one  cotenant  to  the  other,  the  lessee's  covenant 
to  pay  rent  and  the  lessor's  covenant  to  pay  his  share  of  ex- 
penses on  the  property  Jield  to  be  intended  to  be  interdependent. 

p.  408 

In  an  action  of  ejectment  by  a  landlord,  based  on  the  asserted 
non-payment  of  rent,  the  burden  on  plaintifP  of  showing  such 
non-payment  was  not  discharged  by  evidence  that  he  had,  dur- 
ing a  named  period,  not  received  any  money  or  other  thing  of 
value  on  account  of  rent,  the  terms  of  the  lease  authorizing  the 
lessee  to  deduct  from  the  rent  the  amoimt  of  necessary  expendi- 
tures on  the  property,  and  accounts  in  plaintiff's  possession, 
furnished  by  defendant,  showing  that  such  expenditures  during 
this  period  exceeded  the  amounts  of  the  rent  payments. 

pp.  400,  410 

The  lessor  having  covenanted  to  pay  a  certain  proportion  of 
necessary  repairs  on  the  property,  it  is  immaterial  that  such 
repairs  were  made  by  the  lessee  without  notice  to  the  lessor. 

p.  410 
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On  an  issue  as  to  whether  any  rent  was  due  plaintiff  from 
defendant^  the  former  having,  during  his  examination  in  chief, 
testified  that  he  had  received  no  rent  since  a  named  date,  it  was 
proper  to  allow  him  to  be  asked  on  cross-examination  whether 
he  had  not,  during  the  period  in  question,  received  statements 
from  defendant  showing  the  state  of  accounts  between  them, 
and  also  cheeks  in  settlement  of  such  statemeuts.  p.  411 

It  being,  under  the  circumstances,  proper  to  cross-examine 
plaintiff  as  to  the  accounts  and  checks,  it  was  no  abuse  of  dis- 
cretion to  allow  them  to  be  admitted  in  evidence  in  connection 
with  such  cross-examination.  pp.  411, 412 

The  admission  of  evidence  is  not  ground  for  reversal  if  the 
same  facts  are  proved  later  uithout  objection  being  made.  p.  412 

Decided  January  26th,  1922. 

Appeal  from  the  Superior  Court  of  Baltimore  City  (Gok- 
TEB,  J.) 

Action  by  Walter  E.  Brady  against  Howard  W.  Brady. 
From  a  judgment  for  defendant,  plaintiff  appeals.   Affirmed. 

The  cause  was  argued  before  Boyd,  C.  J.,  Thomas, 
Pattison,  Urner,  Adkins,  and  Offutt,  JJ. 

Charles  Jackson,  with  whom  were  Jackson  &  Jackson  oti 
the  brief,  for  the  appellant 

R.  E.  Lee  Marshall,  with  whom  were  Brovm,  Marshall, 
Brune  &  Parker,  on  the  brief,  for  the  appellee. 

Offutt^  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  from  a  judgment  of  the  Superior  Court 
of  Baltimore  City,  entered  on  a  directed  verdict  for  the  de- 
fendant in  an  action  of  ejexjtment  for  non-payment  of  rent, 
brought  by  Walter  E.  Brady,  landlord,  against  Howard  W. 
Brady,  tenant,  for  the  recovery  of  an  undivided  one-third 
interest  in  a  leasehold  property  at  the  northwest  comer  of 
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Monroe  Street  and  Patterson  Avenue  in  Baltimore  City, 
known  as  the  "Fulton  Coal  &  Wood  Yard." 

The  father  of  the  parties  to  this  appeal  founded  and  for 
many  years  carried  on  a  coal  business  on  that  property  under 
the  name  of  "E.  S.  Brady  &  Co."  At  his  death  the  title  to 
it  became  vested  in  his  two  sons  and  his  wife,  each  of  whom 
held  an  undivided  one-third  interest  therein. 

After  their  father's  death,  Walter  E.  Brady  and  Howard 
W.  Brady  together  carried  on  the  business  under  their 
father's  name  until  1914,  when  Howard  W.  Brady  bought 
out  his  brother's  intei:^st  in  the  business,  and  on  the  18th  of 
April,  1914,  Walter  E.  Brady  leased  to  his  brother  his  un- 
divided one-third  interest  in  the  property.  That  lease,  after 
providing  that  the  term  of  the  tenancy  should  be  for  two 
years  at  an  annual  rental  of  $333.36,  payable  quarterly  in 
instalments  of  $83.34  on  the  first  day  of  July,  October,  Jan- 
uary and  April,  and  that  it  could  from  time  to  time,  at  the 
option  of  the  lessee,  be  renewed,  so  that  the  term  could  extend 
to  March  31,  1924,  but  no  longer,  and  that  the  lessee  should 
keep  a  trestle  on  the  premises  in  repair,  contained  this  clause: 
'*And  the  said  Walter  E.  Brady  doth  hereby  covenant  that  he 
will  pay  one-third  of  all  taxes,  ground  rent,  water  rent,  fire 
insurance  premium  and  of  all  other  legal  charges  or  necessarv^ 
expenses  on  or  repairs  to  said  property,  except  repairs  to  said 
trestle,  during  the  tenn  of  this  lease  or  any  renewal  thereof ; 
the  other  two-thirds  parts  thereof  to  be  paid  by  the  owners 
of  the  other  two — undivided — third  parts  of  said  premises." 
And  in  addition  to  that  clause  the  lease  contained  the  pro- 
visions ordinarily  foimd  in  such  an  instrument. 

From  these  facts  it  appears  that  the  lessor  and  the  lessee 
each  occupied  a  dual  relation  to  the  property,  and  that,  while 
the  appellant  as  lessor  was  entitled  to  receive  from  the  lessee 
rent  for  an  undivided  one-third  interest  in  the  property,  at 
the  same  time,  as  a  tenant  in  common  with  others  of  the 
whole  property,  he  was  boimd  to  pay  one-third  of  all  the 
l^al  charges  and  expenses,  such  as  ground  rent,  taxes,  in- 
surance,  and   the  like,   which   might  properly  be  charged 
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-against  it,  and  such  expenses  as  might  be  necessary  to  keep 
the  property  in  repair. 

As  a  practical  and  convenient  manner  of  dealing  with 
these  respective  rights  and  obligations,  instead  of  collecting 
from  the  appellant  his  proportion  of  the  expenses  incurred 
for  the  repair  of  the  property  and  the  payment  of  ground 
rent,  taxes  and  other  charges  properly  chargeable  against  it, 
as  such  expenses  accrued,  and  paying  him  the  rent  in  full 
quarterly  instalments,  the  appellee,  at  the  time  when  each 
instalment  of  rent  became  due,  rendered  to  the  appellant  a 
statement,  in  which  the  appellee  charged  himself  with  the 
rent  due  and  credited  himself  with  the  appellant's  share  of 
fiuch  expenses  paid  by  the  appellee  for  the  upkeep  of  the 
property,  which  tlu'  appellant  in  the  lease  had  covenanted  to 
pay,  and  if  the  account  showed  a  balance  in  favor  of  the 
appellant,  a  check  covering  such  bahuice  was  sent  with  the 
account.  This  course  of  (b'aling  was  b(»i;uu  when  the  first 
Instalment  of  rent  Uecame  due  on  July  1st,  lt)14,  and  was 
<;ontinued  until  April  1st,  1918,  and  in  (»ach  instance,  where 
the  account  showed  a  balance  due  the  appellant,  he  received 
and  accepted  the  balance*  in  settlement  of  the  account.  These 
facts  may  l>e  said  to  be  undisputed,  for,  while  the  appellant 
said  he  <lisputed  several  of  the  accounts  furnished  prior  to 
April  1st,  11) IS,  h(»  nevertheless  accepted  the  appellee's  check 
in  settlement  of  them  and  therel>y  ratified  them.  Begin- 
ning, however,  with  the  statement  of  July  Ist,  1918,  which 
showed  a  balance  of  $85.66  against  the  appellant,  he  refused 
to  accept  the  amount  claimed  by  the  appellee  in  the  state- 
ment to  be  due  him,  in  settlement  of  the  rent,  and  on  August 
24th,  1918,  his  attorney  wrote  the  appellee  that  the  lease 
was  terminated  as  a  result  of  its  breach  by  the  appellee,  and 
inclosing  a  cluH'k  for  ♦$135.32  ^'in  full  settlement  of  his  con- 
tributive  share  of  the  accrued  taxes,  ground  rent  and  water 
rent."  This  check  was  returned  with  a  letter  from  the 
ni)pellee's  attorneys,  denying  any  breach  of  the  lease,  and 
stating  that  the  check  was  not  based  on  the  proper  adjust- 
ment of  the  accounts  between  the  parties.     On  October  Ist, 
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1918,  the  appellee  again  rendered  the  appellant  a  statement, 
in  which  he  charged  him  with  one-third  of  the  expense  of  a 
heating  plant  installed  on  the  property  in  the  place  of  an 
old  one  which  had  become  worn  out,  and  with  one-third  of 
an  insurance  premium,  which,  after  crediting  the  accrued 
rent,  left  a  balance  of  $141.51  due  by  the  appellant  to  the 
appellee.  The  appellee  continued  to  render  such  accounts 
to  the  appellant  until  April  Ist,  1921,  when  the  balance  due 
by  the  appellant  for  his  share  of  the  expense  of  the  upkeep 
of  the  property  exceeded  the  amount  due  him  for  rent  by  a 
simi  said  to  be  $858.96.  The  appellant  refused  to  accept 
these  statements  as  a  compliance  with  the  lease  and,  his  de- 
mands for  rent  having  been  refused,  he  brought  this  action 
of  ejectment  for  the  non-payment  of  rent. 

The  only  issue  in  the  case  therefore  is  whether  the  rent 
named  in  the  lease  was  duly  paid  by  the  appellee.  Ci^rtainly 
it  was  not  paid  in  the  instalments  named  in  the  lease,  and 
upon  the  facts  of  this  case  the  question  arises  as  to  whether 
the  payment  of  the  net  balance  due  to  the  appellant  upon  an 
accoxmt  stated  between  him  and  the  appellee  can  be  regarded 
as  a  payment  of  the  rent  due  under  the  lease  in  accordance 
with  its  terms,  and  the  answer  to  that  question  depends  upon 
whether  the  covenant  on  the  part  of  the  appellee  to  pay  rent 
is  to  be  construed  in  connection  with  the  appellant's  covenant 
to  pay  one-third  of  all  taxes,  ground  rent,  water  rent  and 
other  expenses  necessary  to  the  upkeep  of  the  property,  or 
whether  the  two  are  to  be  regarded  as  independent  covenants. 

If  we  were  dealing  with  the  usual  covenant  on  the  part  of 
a  landlord  to  keep  the  leased  premises  in  repair,  the  covenant 
would,  under  the  weight  of  authority,  be  considered  as  en- 
tirely independent  of  the  covenant  to  pay  rent,  and  a  failure 
to  repair  would  be  no  defence  to  any  action  foimded  upon 
non-payment  of  rent  {Tiffany,  Landlord  &  Tenant,  page 
1237),  and  it  is  to  covenants  of  that  character  that  the  cases 
relied  upon  by  the  appellant  refer.  But  whether  such  a 
covenant  on  the  part  of  the  landlord  is  to  be  considered  as 
independent  of  or  dependent  upon  the  lessee's  covenant  to 
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l>ay  rtjut  dc^peuds  upon  the  intention  of  the  parties.  And  if 
they  are  interdependent  this  rule,  as  stated  in  Mr.  Tiffany's 
treatise  on  the  law  of  landlord  and  tenant  applies:  "That  is, 
if  a  particular  stipulation  by  the  landlord,  and  that  by  the 
tenant  for  the  payment  ot  rent,  are  ^dependent,'  then  the 
non-performance  by  tlie  landlord  is  a  defense  to  the  claim  for 
rent,  while  it  is  otherwise  if  the  stipulations  are  'indepen- 
dent.' This  is  merely  an  application  of  a  general  principle 
applicable  to  all  contracts  or  instruments  containing  execu- 
tory stipulations  by  l>otli  parties."  And  it  is  said  in  Hats- 
bury's  Ijairs  of  England'.  "Where  the  lessee  is  expressly 
authorized  by  the  lease  to  make  deductions  from  the  rent,  the 
balance  represents  all  that  is  due  to  the  lessor  under  the 
reservation  of  rent,  and  it  is  only  such  balance  that  he  is 
entitled  to  recover,  whether  by  distress  or  hv  action."  18 
ffaisbiiry's  Laws  of  Eng.,  sec.  949. 

Applying  these  principle;  to  the  facts  of  this  ca^e,  it  is 
cleai*  enough  that  tlic  parties  meant  tliest*  two  covenants  to 
be  constnu»il  together  and  «s  interdependent,  and  that  there- 
fore the  amount  payable  by  the  k?ss(H»  at  each  rent  ])eriod 
should  be  the  differc^nce  between  the  sums  of  money  ex- 
l>ended  on  his  l>ehalf  for  taxes,  insurance,  repairs  and  other 
expensas  necessary  for  the  upke<^p  of  the  property,  and  the 
sum  due  him  for  rent.  Inquestionablv  the  lease  contem- 
I-lated  that  the  money  for  the  payment  of  "taxes,  groiuid 
r(^nt,  wat(  r  rent,  tire  insurane(^  premium  and  all  other  l^al 
charges  or  neic(»ssiu-y  expenses  or  repairs  to  ^aid  proiKU'ty'' 
should  Ix*  iulvanceil  by  the  tenant  in  posst^siuon  of  the  prop- 
erty, and  when  the  lessor  covenanted  to  "pay  one-thinr*  of 
.  u<!li  exjurisov  he  can  only  have  meant  thai  he  would  pay  thi^ 
l)ersons  who  nuule  such  advancers  his  ])roj.M>rti(;n  of  the  ex- 
j)ense  incurivd.  It  was  obviously  im]>racticable  to  ptiy  many 
of  tliese  charges  in  any  other  way.  And  this  is  th(»  C'>nstruc- 
tion  which  the  parties  themselves  placed  on  the  contract. 
Ilowai'd  W.  Brady  testified  that  by  an  arrangement  lotween 
him  and  the  appellant  he  was  to  advance  the  money  for  th(S(* 
expenses  and  reimburse  himself  from  the  rent  and  pay  the 
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appellant  the  balance.  George  H.  Metcalf,  the  appellot*'.- 
bookkeeper,  said  that  Walter  E.  Brady  gave  him  instruc- 
tions to  the  same  effect  shortly  after  the  lease  vm^.  made: 
*'The  instructions  were  that  the  expenses,  the  taxes,  ground 
rent,  water  rent,  necessary  repairs  were  to  be  made  and  paid 
by  Mr.  Howard  Brady  and  that  he  was  to  reimburse  hinuself 
at  the  end  of  the  quarter  out  of  the  proceeds  of  the  rents, 
and  the  balance  was  to  be  paid  to  Mr.  Walter  Brady."  When 
asked  whether  he  had  had  these  conversations  the  appellant 
said:  "I  may  have  and  I  may  not/'  and  added  that  he  did 
not  remember  such  a  conversation. 

This  testimony,  in  connection  with  the  uniform  course  of 
dealing  between  the  parties  for  four  years,  and  with  the 
language  of  the  lease  itself,  shows  beyond  dispute  how  the 
rent  was  to  be  paid. 

Inasmuch  as  the  plaintiff  in  this  ease  assumed  the  burden 
of  proving  that  the  appellee  had  not  paid  the  rent  fixed  bj' 
the  lease  in  the  manner  and  at  the  times  stipulated  therein, 
it  was  incumbent  upon  him  to  diow  that,  after  deducting, 
from  the  rent  due  by  the  appellee  to  the  appellant,  the  pro- 
portion of  expenses  incident  to  the  upkeep  of  the  property 
properly  chargeable  to  him,  there  remained  a  balance  due  the 
appellant  for  rent.  The  principal  question  in  the  case  is 
whether  he  met  that  burden,  and  that  question  is  raised  by  th(» 
fifteenth  exception,  which  relates  to  the  court's  action  in 
ruling  that  as  a  matter  of  law  the  evidence  in  the  case  was 
not  legally  sufficient  to  show  that  the  plaintiff  was  entitled 
to  the  possession  of  the  property. 

The  plaintiff's  theory  is  that  he  discharged  that  burden  In- 
proving  the  lease,  and  proving  that  he  had  not  received  any 
money  on  account  of  rent  for  the  property  since  April  1st, 
1918,  but  in  our  opinion  that  was  not  sufficient,  since  he  was 
bound  to  show  not  only  that  he  had  not  received  any  money 
or  other  thing  accepted  in  lieu  thereof  on  account  of  rent, 
but  that,  after  deducting  the  advances  made  in  accordance 
with  the  terms  of  the  lease  on  his  behalf  by  the  lessee  from 
the  rent  specified  in  the  lease,  there  was  a  balance  of  rent 
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unpaid  and  due  him,  since  the  money  advanced  for  die  pay- 
ment of  expenses  which  the  appellant  agreed  in  the  lease  to 
pay  was  in  itself  a  payment  of  the  rent. 

Many  of  the  expenses  paid  by  money  advanced  by  the  ap- 
pellee were  of  such  a  character  that  the  appellant  must  be 
assumed  to  have  known  that  their  payment  within  certain 
periods  was  imperative  and,  since  he  had  not  paid  them,  he 
must  also  have  known  that  the  appellee  had  paid  them  for 
him,  and  since  the  uncontradicted  evidence  shows  that  he  had 
in  his  possession  accounts  furnished  by  the  appellee,  showing 
the  amount  due  him  for  rent  and  the  amount  due  by  him  for 
repairs  and  other  expenses,  he  cannot,  by  merely  proving  the 
credits  due  him  in  such  accounts  and  ignoring  the  debits 
charged  against  him,  show  an  indebtedness  due  him.  All  of 
these  accounts  were  not  offered  in  evidence,  but  the  uncontra- 
dicted testimony  is  that  they  show  a  balance  due  by  the  appel- 
lant to  the  appellee  for  money  advanced  for  the  upkeep  of  the 
common  property  in  excess  of  any  rent  due  him.  Whether 
those  accounts  are  true,  or  whether  the  charges  are  proper,  are 
questions  which  are  not  before  us  in  this  case,  and  upon  which 
we  are  not  called  upon  to  pass,  since  it  is  sufficient  to  say  that 
from  all  the  evidence  in  the  case  the  appellant  has  failed  to 
show  that  the  appellee  owed  him  any  i*ent  which  he  failed  to 
pay.  It  is  true  that  it  is  intimated  in  certain  of  the  corre- 
spondence that  some  of  the  repairs  to  the  common  property- 
for  which  the  appellant  was  charged  were  unnecessary,  im- 
proper and  made  at  an  excessive  cost,  but  there  is  no  sufficient 
affirmative  evidence  of  those  facts. 

That  there  was  no  notice  to  the  appellant  that  the  repairs 
made  were  needed,  or  that  the  appellant  did  not  agree  to 
them,  amounted  to  nothing,  if  the  repairs  were  necessary, 
since  the  appellant  by  covenanting  to  pay  for  necessary  re- 
pairs to  the  common  property,  knowing  that  the  appellee  was 
tlie  only  person  to  order  them,  thereby  authorized  him  to 
make  them-  If  the  amounts  deducted  for  the  repairs  were 
excessive,  or  if  the  repairs  were  not  necessary,  those  facts  can 
be  shown  in  an. appropriate  action  for  the  recovery  of  rent 


Digitized 


by  Google 


BRADY  vs.  BEADY.  411 

Md.]  Opinion  of  the  Court. 

claimed  to  be  due,  but  in  this  action,  where  it  is  shown  with- 
out contradiction  that  the  appellee  did  make  the  repairs,  and 
paid  for  them,  and  that  they  were  necessary,  we  cannot  as- 
sume, in  the  absence  of  any  evidence  l^ally  sufficient  to  sup- 
port the  presumption,  that  they  were  unnecessary  or  that  the 
charges  for  them  were  exoessiva 

For  the  reasons  indicated  we  find  no  error  in  the  ruling  of 
the  court  involved  in  this  exception. 

The  remaining  exceptions  relate  to  questions  of  evidence. 
Exceptions  numbered  one  to  seven  deal  with  the  rulings  of 
the  lower  court  in  permitting  counsel  for  the  appellee  to  ask 
the  appellant  on  cross-examination  whether  he  had  not  ren- 
dered quarterly  statements  showing  the  state  of  the  account 
between  the  parties  relative  to  the  amount  of  rent  due  and 
advances  made  for  expenses  incident  to  the  upkeep  of  the 
property,  and  whether  he  had  not  received  checks  settling  such 
statements,  and  they  also  pi-esent  the  appellant's  objection  to 
the  admission  of  these  statements  and  checks  in  evidence  on 
the  cross-examination  of  the  appellant. 

The  appellant,  in  his  examination  in  chief,  had  testified 
that  he  had  received  no  rent  for  the  property  since  April, 
1918.  Whether  under  the  terms  of  the  lease  any  rent  was 
due  for  that  period  was  a  relevant  inquiry.  The  fact  that 
he  had,  on  and  prior  to  April,  1918,  received  aocoimts 'show- 
ing the  rent  due  and  the  deductions  therefrom  on  account  of 
advances  for  expenses  incurred  for  taxes,  repairs  and  other 
expenditures  for  the  upkeep  of  the  property,  had  some  rele- 
vancy to  that  question,  as  indicating  the  manner  in  which, 
according  to  the  course  of  dealing  between  the  parties,  the 
rent  due  under  the  lease  had  been  paid,  and  in  view  of  the 
latitude  allowed  in  the  cross-examination  of  a  party  to  the 
cause  we  find  no  error  in  these  rulings. 

The  admission  of  the  '^accounts"  and  "checks"  in  evidence 
upon  the  defendant's  offer  in  the  cross-examination  of  the 
plaintiff  presents  however  a  different  question.  But  ainc(% 
under  the  circumstances,  it  was  proper  to  cross-examine  the 
plaintiff  as  to  them,  we  cannot  say  that,  in  admitting  the 
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papers  in  evidence  at  that  stage  of  tlie  case,  there  was  any 
abuse  of  the  discretion  vested  in  the  trial  court.  In  discuss- 
ing a  similar  question  in  reference  to  the  admission  of  a  letter 
during  the  cross-examination  of  a  witness  as  to  it  in  The 
Qiieens  Case,  2  Brod.  &  Bing.  289,  it  was  said:  "That,  if 
the  counsel,  who  is  cross-examining,  suggests  to  the  court  that 
he  wishes  to  have  the  letter  read  immediately,  in  order  that 
he  may,  after  the  contents  of  that  letter  shall  have  l)een  made 
known  to  the  court,  found  c<  rtain  questions  upon  the  oontents 
of  that  letter,  to  be  propounded  to  the  witness,  which  could 
not  well  or  effectually  be  done  without  reading  the  letter 
itself,  that  becomes  an  excepted  case  in  the  courts  below,  and, 
for  the  convenient  administration  of  justice,  the  letter  is  per- 
mitted to  be  read  at  the  suggestion  of  the  counsel,  but  con- 
sidering it,  however,  as  part  of  the  evidena^  of  the  counsel 
proposing  it,  and  subject  to  all  the  consequence?^  of  having 
such  letter  considered  as  part  of  his  evidence." 

The  eighth,  ninth  and  tenth  exceptions  present  objections 
to  the  admission  of  testimony  showing  that,  when  the  appel- 
lant bought  out  his  brother's  interest  in  the  coal  business,  it 
was  arranged  that  he  was  to  caiTy  on  the  business  on  the  same 
premises^  and  that  that  arrangement  contemplated  a  lease  of 
his  brother's  interest  in  the  property  and  that  the  lease  was 
made  in  purusanoe  of  that  arrangement.  The  relevancy  of 
this  testimony  to  any  issue  in  the  case  is  not  clear,  but  in  view 
of  the  disposition  of  the  case,  and  as  it  could  not  have  possibly 
affected  our  conclusion  as  to  that,  we  find  no  reversible  error 
in  these  rulings. 

The  eleventh  and  twelfth  exceptions  refer  to  the  admission 
of  testimony  showing  that  the  appellant  had  himself  agreed 
that  the  appellee  should  deduct  from  the  rent  due  advances 
made  on  account  of  expenses  incident  to  the  upkeep  of  the 
property,  and  that  the  statements  referred  to  were  in  accord- 
ance with  that  agreement.  As  the  same  facts  were  proven 
later  without  objection,  we  find  no  reversible  error  in  these 
ruling& 
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The  thirteenth  exception  relates  to  the  admission  of  tes- 
timony offered  to  show  that  the  repairs  charged  to  the  appel- 
lant under  the  terms  of  the  lease  were  necessary.  In  our 
opinion  that  testimony  was  material  and  was  properly  ad- 
mitted. 

The  appellee  offered  a  certified  copy  of  docket  entries  in 
an  action  in  ejectment  between  the  same  parties  in  the  Balti- 
more City  Court,  and  this  evidence  was  admitted  over  appel- 
lant's objection,  and  this  ruling  is  the  subject  of  the  four- 
teenth exception.  The  evidence  was  inmiaterial  and  irrele- 
vant and  should  not  have  been  admitted.  But  as  the  appel- 
lant could  not  under  the  circumstances  possibly  have  been 
injured  by  its  admission,  we  find  no  reversible  error  in  this 
ruling. 

Finding  no  reversible  error  in  the  rulings  involved  in  the 
exceptions  before  us,  the  judgment  appealed  from  will  be 
aflSrmed. 

Judgment  afirmed,  with  costs. 


Digitized 


by  Google 


SAMUEL  HOKWITZ 

BARBARA  KREUZER  et  al. 

Specific  Performance — PHvitif — Con  tract  for  Sale  of  Land, 

A  bill  for  the  specific  performance  of  a  contract  of  sale, 
filed  by  the  vendee,  which  alleges  that  an  extension  of  time  for 
performance  was  granted,  should  state  the  length  of  that  exten- 
sion, p.  416 

One  seeking  specific  performance  of  a  contract  of  sale  mnst 
allege  that  he  is  both  able  and  willing  to  perform  his  part  of 
the  contract.  p.  416 

When  the  vendee  named  in  a  contract  for  the  sale  of  land 
tliereafter  contracted  to  sell  the  land  to  another,  who  in  turn  re- 
sold, the  original  vendor,  not  having  assented  to  either  of  such 
resales,  was  not  in  privity  with  the  last  vendee,  and  conse- 
quently the  last  vendee  could  not  claim  specific  performance 
jis  against  .mcli  original  vendor.  p.  417 

Derided  Jamujry  2ofh,  1922. 

Appeal  from  the  Circuit  Court  of  Baltimore  City  ( Hbuis- 
T.ER,  J.). 

Bill  by  Samuel  Horwitz  against  Barbara  Kreuzer  and 
otlu^rs  for  specific  performanoeL  From  a  decree  for  defend- 
ants, plaintiff  appeals.    Affirmed. 

The  cause  was  argued  before  Bovi>,  C.  J.,  Briscoe, 
Thomas,    Rxttisox,    Frxer,    Stockbrtdoe,    Adkins.    and 

Ol-FrTT,  JJ. 

Robert  Biggs,  with  whom  was  Dave  B,  Kirsner  on  the 
brief,  for  the  appellant. 
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Argument  of  Ck>uii8el. 

The  purchaser  under  a  contract  for  the  sale  of  land  aor 
quires  a  right  or  interest  in  the  property  which  he  may  sell 
or  mortgage,  and  his  vendee  acquires  all  of  the  rights  of  the 
original  purchaser  and  a  privity  of  estate  arises  between  the 
orginial  vendor  and  the  assignee  of  the  original  purchaser. 
•39  eye  1676  (b),  1677  (c)  (B). 

The  purchaser  and  his  vendee  or  assignee  may  join  in  a 
bill  against  the  original  vendor  for  the  purpose  of  obtaining 
a  title  directly  to  the  second  vendee.  Crook  v.  Brown,  11 
Md.  158,  170. 

Where  specific  performance  would  be  decreed  between  the 
iuunediate  parties  to  a  contract,  it  will  be  decreed  as  between 
parties  claiming  under  them  in  privity  of  estate  or  represen- 
tation or  title.  36  Cyc.  768 ;  Hollander  v.  Central  Metal  Co,, 
109  Md.  154;  Chambers  v.  Alabama  Iron  Co.,  67  Ala.  858. 

John  M,  Requardt  and  Charles  Lee  Merriken,  with  whom 
were  Roland  M.  Marchant  and  Edward  F.  Johnson  on  the 
brief,  for  the  appellees. 

Stockbridge,  J.,  delivered  the  opinion  of  the  Court. 

To  the  bill  of  complaint  as  first  filed  in  this  case  the  de- 
fendants demurred,  and  an  amended  bill  was  filed  making  an 
additional  party.  The  case  arises  from  a  sequence  of  facts 
which,  as  alleged  in  the  bill,  were  as  follows: 

On  the  27th  of  October,  1919,  Barbara  Kreuzer  entered 
into  a  written  contract  by  which  she  agreed  to  sell  to  Wilson 
B.  Strings  the  property  and  premises  known  as  No.  214 
North  Calvert  Street  in  Baltimore  City  for  a  consideration 
of  $12,000,  and,  of  the  amount  of  the  purchase  money,  $500 
was  paid  in  cash  and  the  balance  was  to  be  paid  on  or  about 
November  27th,  1919.  On  November  20th,  Stringer  ob- 
tained from  Barbara  Kreuzer  an  extension  of  time  within 
which  to  complete  his  purchase  and,  while  this  contract  was 
in  force,  Stringer  sold  the  property  to  one  Myerberg  for 
the  sumi  of  $11,000.  Six  days  after  the  contract  for  this 
sale  had  been  signed,  Myerberg  made  a  contract  to  sell  the 
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property  to  Horwitz,  the  appellant,  for  the  sum  of  $15,500. 
All  of  these  contracts  for  these  ftnccessive  sales  are  allegied  to 
have  been  in  writing,  and  in  none  of  them  was  the  time  of 
completion  of  the  contract  declared  to  be  of  the  CBsence  of  the 
contract  During  the  time  that  matters  stood  in  thi^  condi- 
tion, Mrs.  Kreuzer  sold  the  property  to  Oharlee  J.  Dobler 
for  the  specified  consideration  of  $17,500,  and  which  last 
mentioned  contract,  has  been  in  part  performed  and  carried 
ont  by  the  execution,  oa  the  l7th  of  July,  1920,  of  a  deed 
and  certain  mortgagea  To  this  amended  bill  a  demurrer  wa^ 
filed  by  the  defendants,  Wilson  B.  Stringer,  Barbara  Kreuzer, 
and  Charles  J.  Dobler. 

Of  the  various  contracts  of  sale  the  only  one  appearing 
in  the  record  is  that  between  Nathan  J.  Myerberg  and  Samuel 
Horwdtz,  nor  is  the  agreement  for  the  extension  of  time  in- 
cluded in  the  record,  or  even  a  statement  of  the  length  of  time 
for  which  the  extension  was  given. 

The  amended  bill  asks  for  a  decree  for  the  specific  perform- 
ance to  Horwitz  of  the  contract  between  Mrs.  Kreuzer  and 
Stringer.  The  demurrers  alleged  two  grounds  of  demum^r. 
first,  a  lack  of  privity  between  Mrs.  Kreuzer  and  Mr.  Hor- 
witz ;  and  second,  laches.  A  third  might  have  been  set  forth, 
in  the  failure  to  include  among  the  pleadings  and  in  the 
record  certain  of  the  paper?  alleged  to  have  been  exeouto^l,  a 
failure  which,  under  numerous  decisions  of  this  court,  is 
necessarily  fatal  to  the  maintenance  of  such  a  bill.  It  is  also 
to  be  noticed  that  nowhere  in  the  bill  does  Mr.  Hoi-witz  allege 
his  ability  to  carry  out  the  terms  of  the  contract  made  by  him 
with  Myerlierg.  This  too  is  an  allegation  always  mvessary 
to  saistain  such  a  bill.  He  does  allege  his  readiness  and 
willingness  to  carrv  it  out,  but  stops  there,  and  the  ability  of 
performance  is  just  as  important  as  is  a  willingness  to  do  so. 
Mr.  Miller,  in  his  volume  on  Equity,  sees.  656,  650,  lays 
down  the  rule  that  the  plaintifl^  must  make  it  appear  that  he 
is  ahh  and  willing  to  perform  his  part  of  the  contract.  The 
bill  is  also  deficient  in  that  there  is  no  allegation  as  to  the 
length  of  the  extension  of  time  for  the  performance  of  the 
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contract  which,  it  is  said,  was  given  by  Mrs.  Krenzer  to 
Stringer,  and  in  that  respect  the  bill  is  deficient  as  well  as  in 
the  matters  already  referred  to. 

Coming  now  to  the  chief  ground  of  the  demurrer,  viz. :  lack 
of  privity.  The  privity  of  parties  may  arise  or  exist,  accord- 
ing to  Black  (Black's  Dictionary,  page  941),  in  any  one  of 
six  ways.  The  present  case  has  only  to  do  with  the  third, 
fourth  and  fifth  grounds  set  out  by  Mr.  Black:  in  estate, 
such  as  grantor  and  grantee,  assignor  and  assignee;  privity  of 
contract,  but  this  is  limited  to  the  person  of  the  lessor  and 
lessee  because  it  is  treated  as-  a  personal  contract  only ;  privity 
in  respect  of  estate  and  contract^  as  where  the  lessee  assigns 
his  interest  but  the  contract  between  the  lessor  and  lessee  con- 
tinues, the  lessor  not  having  accepted  the  substitution  of  the 
assignee.  If  now  we  apply  this  statement  to  the  facts  as 
alleged,  the  assent  of  Mrs.  Kreuzer  to  the  atempted  substitu- 
tion of  Horwitz  as  purchaser  under  the  various  successive 
contracts  was  never  had,  and  even  if  she  had,  as  alleged  in 
the  bill,  knowledge  of  these  attempted  substitutions,  and  did 
not  give  her  consent,  there  was  no  privity  between  Mrs. 
Kreuzer  and  Mr.  Horwitz,  which  he  was  capable  of  enforcing 
in  a  court  of  equity. 

With  regard  to  the  defense  of  laches,  ordinarily,  in  real 
estate  transactions,  time  is  not  treated  as  of  the  essence  of  a 
contract  unless  it  is  so  expressly  provided  in  the  contract 
itself.  Penn  v.  McCullovgh,  76  Md.  229.  But  it  may  be- 
come such  where  prejudice  has  been  or  may  be  caused  to  one 
of  the  parties.  Hopper  v.  Brodie,  134  Md.  290.  Mere  lapse 
of  time,  in  an  equity  court,  where  the  specific  performance 
of  a  contract  is  endeavored  to  be  enforced,  is  not^  when  stand- 
ing alone,  a  sufficient  ground  for  the  sustaining  of  a  demurrer 
filed  to  the  bill,  but  when  there  is  a  conjunction  of  lapse  of 
time  and  prejudice  to  one  or  the  other  of  the  parties  it  is 
often  so  regarded. 

Several  of  the  contracts  recited  in  the  bill  were  made  in 
or  about  the  time  when  the  world  war  was  raging,  and  when 

vol..  140  14 
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speculations  in  real  estate  vas  rife  in  the  City  of  Baltimore, 
as  is  shown  by  the  fluctuation  in  the  prices  placed  on  this 
property,  ranging  from.  $11,000  to  $17,500,  from  which  it  is 
manifest  that  prejudice  must  inevitably  result  to  Mrs. 
Kreuzer  from  the  granting  of  a  decree  such  as  is  prayed  for 
in  this  case. 

This  Court  entirely  concurs  with  the  action  taken  by  the 
court  below  in  sustaining  the  demurrer  and  dismissing  the 
biU. 

Decree  affirmed  and  bill  dismissed,  costs  to  be 
paid  by  the  appellant. 
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J.  FORD  DORRANCE. 

Specific  Performance — Forfeiture  Clause — Liquidated  Dam- 
ages— Election — Diminished  Benefit  from  Contract 

That  a  contract  for  the  sale  of  land  provides  that,  in  case 
the  vendee  fails  to  perform  the  covenants  and  stipulations 
thereof,  all  sums  paid  on  account  of  the  purchase  money,  and 
all  buildings  erected  on  the  land,  and  all  crops  planted  thereon, 
shall  be  forfeited  to  the  vendors  as  liquidated  damages,  does 
not  preclude  the  vendor  from  resorting  to  a  court  of  equity  for 
relief  by  way  of  specific  performance.  pp.  424, 428 

A  provision,  in  a  contract  for  the  sale  of  land,  that  in  case 
of  default  by  the  vendee,  all  cash  payments  made  by  him  on 
account  of  the  purchase  money,  and  the  buildings  and  crops  on 
the  land,  shall  be  forfeited  and  retained  by  the  vendors  as 
liquidated  damages  for  the  breach,  and  the  contract  shall  be 
void,  is  for  the  exclusive  benefit  of  the  vendor,  and  the  vendee 
cannot,  by  his  own  default,  put  an  end  to  the  contract.        p.  424 

While  specific  execution  is  a  matter  not  of  absolute  right  in 
the  party,  but  of  sound  discretion  in  the  court,  yet  if  a  con- 
tract respecting  real  property  is  in  writing  and  is  certain  and 
fair  in  all  respects,  for  an  adequate  consideration,  and  capably 
of  being  performed,  it  is  as  much  a  matter  of  course  for  a  court 
of  equity  to  decree  specific  performance  thereof  as  it  is  for  a 
court  of  law  to  givr»  damaeea  for  its  breach.  p.  425 

That  the  vendors  instituted  suit  to  obtain  an  injunction 
restraining  the  vendee  from  taking  possession  of  the  property 
sold,  in  violation  of  the  express  provision  of  the  contract  of 
sale,  did  not  involve  an  election  on  their  part  not  to  demand  per- 
formance of  the  contract,  the  vendors'  agent  having  informed 
the  vendee,  a  few  days  previously,  of  their  readiness  to  execute 
the  deed  for  the  property,  and  tendering  such  deed  a  few  days 
later.  pp.  425, 426 
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Misrepresentations,  to  constitute  a  defense  to  a  suit  for  spe- 
cific performance,  must  have  been  relied  on  by  the  defendant 

p.  426 

If  the  contract  was,  at  the  time  at  which  it  was  entered  into, 
certain,  mutual,  and  fair  in  all  its  parts,  and  for  an  adequate 
consideration,  it  is  immaterial  that,  by  force  of  subsequent 
circumstances,  it  has  become  less  beneficial  to  one  party,  unless 
such  change  is  in  some  way  the  fault  of  the  party  seeking  its 
specific  execution.  p.  426 

Decided  Janvary  26th,  1922. 

Appeal  from  the  Circuit  Court  for  Harford  County,  In 
Equity  (Haelan,  J.). 

Bill  by  R.  Hynson  Rogers  and  others  against  J.  Ford  Dor- 
ranee.  From  a  decree  for  defendant,  plaintiffs  appeal.  Re- 
versed. 

The  cause  was  argued  before  Boyd,  C.  J.,  Bsiscos, 
Thomas,  Pattison,  ITenkr,  Stockbridge,  Adkins,  and 
Offutt,  JJ. 

C.  TT.  Perkins  and  Herbert  Levy,  with  whom  was  Thomas 
IL  Robinson  on  the  brief,  for  the  appellants. 

*    8,  Scott  Beck  and  Charles  C.  Wallace,  with  whom  was  R. 
H,  Archer,  Jr.,  on  the  brief,  for  the  appellee. 

Briscoe,  »T.,  delivered  the  opinion  of  the  Court. 

The  bill  of  complaint  in  this  case  was  filed  in  the  Circuit 
Court,  for  Harford  County,  on  the  18th  day  of  January, 
1921,  by  the  appellants  against  the  appellee,  for  the  specific 
performance  of  a  contract  for  the  sale  of  certain  real  estate, 
known  as  the  "Denny  Farm,"  situate  in  the  Sixth  Election 
District  of  Kent  County,  Maryland,  containing  six  hundred 
and  twenty-eight  acres  of  land,  more  or  less. 
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The  contract  of  sale  is  in  writing  and  is  dated  the  2l8t  of 
May,  1920.  It  provides  in  part  that  the  appellants  do  bar- 
gain and  sell  unto  the  appellee  the  property  described  in  the 
contract  at  and  for  the  sum  of  fifty  thousand  dollars,  and  the 
purchase  money  to  be  paid  as  follows:  three  thousand  dol- 
lars on  June  1st,  1920 ;  three  thousand  dollars  on  August  1st, 
1920;  fourteen  thousand  on  or  before  January  2nd,  1921, 
and  the  balance  of  thirty  thousand  dollars  in  three  years,  ae- 
(iounting  from  the  second  day  of  January,  1921. 

The  contract  also  provides  that  the  balance  of  the  purchase 
money  was  to  be  secured  by  a  purchase  money  mortgage, 
dated  January  2nd,  1921,  payable  three  years  after  date  and 
to  bear  interest  at  the  rate  of  six  per  cent  per  annum,  pay- 
able semi-annually,  with  the  right  to  the  mortgagors  to  antici- 
pate the  payment  of  said  mortgage  in  multiples  of  five  thou- 
sand dollars  at  any  interest  period,  all  deferred  payments  of 
the  purchase  price  to  bear  interest  at  the  rate  of  six  per  cent. 
[)er  annum,  accounting  from  June  1st,  1920. 

The  contract  also  provided  that  the  purchaser  shall  hav(» 
the  right  to  go  upon  the  premises  for  the  purpose  of  con- 
.structing  new  buildings,  seeding  and  planting  wheat  in  the 
fall  of  1920,  and  to  cut,  sell  and  remove  all  merchantable 
timber  above  twelve  inches  in  diameter  and- breast  high. 

That  the  rights  and  privileges  granted  shall  not  be  con- 
strued to  give  the  vendee  the  right  of  possession  of  the  prop- 
(?rty  prior  to  the  day  of  transfer  by  deed,  namely,  Januarv' 
2nd,  1921. 

The  landlord's  share  of  all  crops  ^rowii  upon  the  fanii 
pass  to  the  vendee  under  this  agreement,  but  the  title  to  the 
same  is  reserved  unto  the  vendors  until  the  ei'()})s  are  sold, 
when  the  proceeds  thereof  must  be  applied,  as  and  when  re- 
ceived, on  account  of  the  purchase  money,  and  all  timber  that 
the  vendee  may  cut  and  sell,  when  sold,  the  proceeds  thereof 
shall  be  applied  on  account  of  purchavSc*  money  and  paid  to 
the  vendors. 
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The  settlement  and  transfer  of  the  property  was  to  take 
place  not  later  than  the  second  day  of  January,  1921,  and 
time  was  made  of  the  essence  of  the  contract. 

Nothing  in  the  contract  should  be  construed  in  any  way  to 
transfer  title  to  the  property  or  the  crops  planted  thereon  by 
the  vendors  or  the  vendee,  or  any  buildings  or  appurtenances 
thereto  to  the  vendee  prior  to  the  actual  transfer  thereof  by 
formal  deed. 

The  contract  also  contained  what  is  called  a  forfeiture 
clause,  which  provides  as  follows : 

"If,  for  any  reason,  the  vendee  shall  fail  in  any 
particular  to  perform  the  covenants,  conditions  and 
stipulations  herein  expressed,  on  his  part  to  be  per- 
formed, within  the  time  specified,  to  wit,  January  2nd, 
1921,  then  all  sums  paid  on  account  of  the  purchase 
money  and  all  buildings  erected  on  the  above-described 
property  and  all  crops  planted  thereon  shall  be  for- 
feited and  retained  by  the  vendors  as  liquidated  dam- 
ages for  the  breach  thereof,  and  this  contract  shall  be 
void/' 

The  bill  alleges  that  the  defendant,  the  appellee  here,  did 
on  the  1st  day  of  June,  1920,  in  accordance  with  the  termt* 
of  the  contract  of  sale,  pay  unto  the  plaintiffs,  the  appellant8 
here,  the  simi  of  three  thousand  dollars  on  account  of  the  pur- 
chase price  of  the  tract  of  land,  and  although  the  time  for 
the  payment  of  the  balance  of  the  purchase  money  has  ex- 
pired and  passed,  the  defendant  has  failed  and  still  refuses  t^ 
pay  the  residue  thereof  and  to  execute  the  mortgage  as  pro- 
vided in  the  contract,  although  repeated  demands  therefor 
have  been  made  upon  the  part  of  the  plaintiffs  so  to  do. 

The  bill  further  charges  that  the  plaintiffs  are  ready  and 
willing  to  execute  a  deed  for  the  property  upon  the  payment 
by  the  defendant  of  the  balance  of  the  purchase  money  and 
to  perform  all  things  upon  their  part  agreed  to  be  done  under 
the  contract  of  sale,  but  the  defendant  has  refused  and  still 
refuses  to  comply  with  it^  terms  as  set  out  therein. 
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The. bill  also  alleges  that  the  plaintiffs  are  without  remedy, 
unless  the  cjourt  intervenes  in  the  premises,  because  they  can- 
not be  adequately  compensated  in  damages  for  the  breach  of 
the  agreement  or  the  contract  by  the  defendant. 

The  prayer  of  the  bill  is  that  the  contract  of  sale  may  bo 
.specifically  enforced  and  that  the  defendant  be  decreed  to 
pay  forthwith  unto  the  plaintiffs  the  sums  of  money  still  due 
and  owing  under  the  terms  of  the  contract ;  to  execute  a  pur- 
(5hase  money  mortgage  unto  the  plaintiffs,  as  provided  by  the 
contract;  and  to  fully  comply  in  other  respects  with  the 
therms,  conditions  and  stipulations  of  the  contract,  and  also  a 
prayer  for  further  and  general  relief. 

The  right  of  the  plaintiffs  to  have  the  relief  sought  by  the 
bill  is  contested  upon  several  grounds.  These  defenses  are 
.^et  up  in  the  defendant's  amended  answer  to  the  bill  and  are 
thus  stated  in  the  appellee's  brief:  (1)  The  parties  having 
fixed  in  the  contract  their  own  estimate  of  damages  for  a 
breach  thereof,  the  appellants  are  precluded  from  resorting 
to  a  court  of  equity  for  relief  by  way  of  specific  performance. 
(2)  The  injunction  proceeding  instituted  in  the  Circuit 
Court  for  Kent  County  prior  to  the  filing  of  the  bill  for 
specific  performance,  Constitutes  an  election  and  an  estoppel, 
which  is  an  insuperable  bar  to  the  maintenance  of  this  pro- 
ceeding. (3)  The  contract  lacks  mutuality  and  specific  per- 
formance will  not  in  such  a  case  be  decreed,  or  the  contract 
enforced ;  and  (4)  the  misrepresentation  by  the  agents  of  the 
vendors  to  the  vendee  respecting  the  value  of  the  property, 
upon  which  the  vendee  relied,  precludes  the  granting  of  the 
relief  here  sought. 

The  case  was  heard  upon  bill,  answer  and  proof,  and  from 
a  decree  of  the  Circuit  Court  for  Harford  County  dated  the 
18th  day  of  August,  1921,  dismissing  the  plaintiffs'  bill,  this 
appeal  has  been  taken. 

The  first  defense  relied  upon  by  the  appellee  is  baaed  upon 
what  is  termed  "the  forfeiture  clause"  of  the  contract,  and 
this,  it  18  uT^ed,  limits  the  remedy  of  the  vendors  in  this  case 
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to  the  retention  of  the  amount  fixed  in  the  contract  as  liqui- 
dated damages  for  its  breach,  and  they  are  precluded  from 
resorting  to  a  court  of  equity  for  relief  by  way  of  specific 
performance. 

Whatever  may  be  the  decisions  elsewhere,  the  rule  is  well 
established  in  this  country  that  a  provision,  in  a  contract  for 
the  sale  of  land,  such  as  is  contained  in  the  contract  in  thiF 
case,  and  termed  a  forfeiture  clause,  is  a  provision  for  the  ex- 
clusive benefit  of  the  vendor,  and  the  vendee  cannot,  by  hip 
own  default,  put  an  end  to  the  contract. 

In  Stewart  v.  Qrifith,  217  U.  S.  323,  the  Supreme  Court 
of  the  United  States,  under  a  somewhat  similar  state  of  facts, 
decreed  a  specific  performance  of  the  contract.  Me.  Justice 
Holmes,  in  delivering  the  opinion  of  the  Court,  held  that 
the  tenor  of  "the  agreement"  throughout  imports  mutual 
undertakings.  "We  are  satisfied,"  he  said,  that  the  vendee 
"bound  himself  to  take  the  land."  *  *  *  The  condition  plainly 
is  for  the  benefit  of  the  vendor  and  hardly  less  plainly  for 
his  benefit  alone,  except  so  far  as  it  may  have  fixed  a  tim<' 
when  the  vendee  might  have  called  for  performance  if  he  had 
chosen  to  do  so,  which  he  did  not.  This  being  so,  the  word 
void  means  voidable  at  the  vendor's  election  and  the  condi- 
tion may  be  insisted  upon  or  waived  at  his  choice." 

In  the  more  recent  case  of  Western  Union  Telegraph  Co. 
V.  Broivn,  258  U.  S.  101,  the  Supreme  Court  re-affirmed  and 
followed  the  rule  laid  down  in  Stewart  v.  Oriffith,  supra,  and 
held,  under  similar  stipulations,  "the  word  void  means  void- 
able at  the  vendor's  election  and  the  condition  may  be  in- 
sisted upon  or  waived  at  his  choice."  And  to  the  same  effect 
are  the  cases  of  Weaver  v.  Griffith,  210  Pa.  St.  13;  Knicker- 
bocJcer  Life  Ins,  Co,  v.  Norton,  96  U.  S.  234;  Oakes  v.  J!f/r.v. 
F,  &  M,  Ins,  Co,,  135  Mass.  248;  Titus  v.  Glens  Falls  Ins, 
Co,,  81  K  Y.  410;  Wilcoxson  v.  Stitt,  65  Cal.  596;  Dana  v. 
St.  Paul  Inv,  Co,,  42  Minn.  194. 

A  number  of  cases  upon  the  subject  will  be  found  collected 
and  collated  in  an   interesting  not<^  to  Stewart  v.   Griffith. 
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mpra,  pafi^o  640,  vol.  19,  American  &  English  Annotated 
Cases. 

Considering  the  stipulation,  or  the  forfeiture  clause,  con- 
tained in  the  contract  in  this  case,  in  the  light  of  the  facts 
and  circumstances  surrounding  the  parties  at  the  time  of  the 
execution  of  the  contract,  as  disclosed  by  the  record,  we  find 
nothing  that  would  take  this  case  out  of  the  well  settled  rule 
of  law,  established  by  the  decisions  we  have  cited,  or  could  be 
construed  to  deny  the  plaintiffs  the  relief  by  way  of  specific 
performance. 

In  Popplein  v.  Foley,  61  Md.  381,  it  is  said:  ^'Whilo 
specific  execution  is  a  matter  not  of  absolute  right  in  the 
party,  but  of  sound  discretion  in  the  court,  yet  if  a  contract 
respecting  real  property  is  in  writing  and  is  certain  and  fair 
in  all  its  parts,  for  an  adequate  consideration  and  capable  of 
being  performed,  it  is  as  much  a  matter  of  course  for  a  court 
of  equity  to  decree  specific  performance  of  it  as  it  is  for  a 
court  of  law  to  give  damages  for  a  breach  of  it."  Cochran  v. 
PascauU,  54  Md.  1 ;  Lucas  v.  Long,  125  Md.  427. 

We  have  given  careful  consideration  to  the  second,  third 
and  fourth  objections,  which  have  been  insisted  upon  to  de- 
feat the  right  of  the  plaintiffs  to  the  relief  sought  by  them  in 
these  proceedings,  but  find  nothing  in  the  record  or  the 
authorities  cited  to  sustain  or  support,  the  contentions  urged 
in  them. 

The  injunction  proceedings  by  the  appellants,  in  the  Cir- 
cuit Court  for  Kent  County,  on  the  31st  of  December,  1920, 
imder  the  facts  and  circumstances  of  this  case,  did  not  con- 
stitute or  establish  an  election  on  the  part  of  the  vendors  not 
to  demand  a  performance  of  the  contract  of  sale.  On  the 
contrary  the  proceedings  were  instituted  for  the  purpose  of 
preventing  the  appellee  from  taking  possession  of  the  farm 
in  violation  of  the  express  provision  of  the  contract  of  sale, 
"that  the  vendee  was  not  to  have  the  right  to  possession  of 
the  farm,  prior  t/)  the  day  of  transfer  by  deed,  viz :  January 
2,  1921."  ^ 
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The  letter  of  Thomas  W.  Perkins,  agent  for  the  vendors, 
dated  the  22nd  of  December,  1920,  to  the  appellee,  inform- 
ing him  that  the  appellants  would  be  ready  to  execute  a  deed 
for  the  property  on  January  2,  1921,  and  a  tender  of  a  deed 
by  the  vendors  to  the  appellee  on  the  4th  of  January,  1921, 
clearly  show  that  it  was  the  intention  of  the  vendors  to  re- 
(|uire  the  vendee  to  perform  the  contract  of  sale. 

The  third  and  fourth  objections  are  based  upon  an  alleged 
lack  of  mutuality  in  the  contract  and  alleged  misrepresentar 
tions  respecting  the  value  of  the  property  at  the  time  of  the 
sale. 

We  think  both  of  these  defenses  are  untenable,  under  tlie 
facts  disclosed  by  the  record  in  this  case. 

So  far  as  the  question  of  mutuality  of  the  contract  of  sale 
is  concerned,  there  can  be  but  little  room  for  discussion.  The 
question  is  clearly  disposed  of  in  Stewart  v.  Griffith,  217 
U.  S.  323,  where  the  Court  held  that  the  tenor  of  "the  agree- 
ment" throughout  imports  mutual  promises  and  undertakings 
and  that  the  contract  was  enforceable  by  specific  performance. 

The  defense  and  objection  of  misrepresentation  of  the 
value  of  the  property  at  the  time  of  the  sale,  it  will  be  seen, 
is  not  supported  by  such  proof  as  would  prevent  a  decree  for 
specific  performanca 

The  law  is  well  settled  that  misrepresentations,  in  order  to 
constitute  a  defense  to  a  suit  for  specific  performance  of  a 
contract,  must  have  been  relied  upon  by  the  defendant,  for 
unless  an  untrue  statement  is  believed  and  acted  upon,  it 
occasions  no  legal  injury.    25  jB.  C  L.  243. 

In  Lucas  v.  Long,  125  Md.  427,  this  Court  said:  "The 
fairness  or  hardship  of  a  contract,  like  all  its  other  qualities, 
must  be  judged  of  at  the  time  it  was  entered  into ;  if  it  was 
then  certain,  mutual,  fair  in  all  its  parts,  and  for  an  ade- 
quate consideration,  it  is  immaterial  that  by  force  of  subse- 
quent circumstances  it  has  become  less  beneficial  to  one  party, 
unless  such  change  is  in  some  way  the  fault  of  the  party  seek- 
ing its  specific  execution." 
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For  the  reasons  ^ven,  we  are  of  opinion  that  the  court 
below  was  in  error  in  holding  that  the  plaintiffs  were  not  en- 
titled to  the  relief  sought  by  their  bill,  and  in  dismissing  the 
aama  So  it  follows  that  the  order  of  the  Circuit  Court  for 
Harford  County,  dated  the  18th  day  of  August,  1921,  must 
be  reversed,  and  the  cause  will  be  remanded  to  the  end  that  a 
decree  may  be  passed  in  conformity  to  the  views  expressed 
in  this  opinion. 

Order  reversed  and  cause  remanded,  the  costs 
in  this  Court  and  in  the  court  below  to  be 
paid  by  the  appellee. 


Motion  for  re-argument  having  been  made,  Briscoe,  J., 
delivered  the  following  additional  opinion : 

Since  the  filing  of  the  opinion,  in  this  case,  a  motion  has 
been  made  by  the  appellee  for  a  re-argument  and  certain 
reasons  are  urged  in  support  thereof.  The  special  reason, 
however,  alleged  for  the  motion,  is  stated  to  be,  because  the 
Court  "impliedly  though  not  distinctly  overrules  the  case  of 
Hahn  v.  Concordia  Society,  42  Md.  4C0,  and  thereby  estab- 
lishes two  different  theories  of  the  law  upon  the  same  propo- 
sition/' 

We  have  carefully  examined  the  motion  and  the  appellee's 
brief  in  support  of  it,  and  we  find  no  reason  to  change  our 
views,  or  to  disturb  the  conclusion  reached  by  us,  as  an- 
nounced in  the  opinion  filed  in  the  case. 

The  case  of  Hahn  v.  Concordia  Society,  42  Md.  supra,  was 
relied  upon,  both  in  the  appellee's  brief  and  in  the  argument 
in  this  Court  at  the  hearing  of  the  case.  It  was  not  over- 
looked by  us,  in  the  examination  of  the  case,  but  was  not  con- 
sidered as  controlling,  or  in  conflict  with  the  conclusion 
reached  by  us. 

In  Hahn's  Case,  supra,  it  will  be  seen  that  a  definite  sum 
was  named  as  "a  conventional  fine,''  and  the  Court  held,  as 
stated  in  the  syllabus  of  the  case,  the  plaintiffs  having  fixed 
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by  their  owu  estimate  the  extent  of  the  injury  they  would 
suffer  from  a  non-observance  of  this  condition  in  the  contraxrt, 
and  having  indicated  that  the  only  form  in  which  they  could 
seek  redress  and  recover  the  stipulated  penalty  or  forfeituiip 
was  a  court  of  law,  were  precluded  from  resorting  to  a  court, 
of  equity  for  relief  by  way  of  injunction,  on  the  ground  that 
a  violation  of  this  part  of  the  contract  would  result  in  irre- 
parable damage  and  injury  to  them. 

The  present  case,  we  think,  is  clearly  distinguishable  from 
Hahn's  case,  and  the  rule  of  law  there  announced  is  not 
controlling  in  the  case  at  bar,  nor  in  conflict  with  what  we 
said  in  the  opinion  in  this  case. 

It  will  be  seen  that  no  definite  sum  or  amoimt  was  fixed  or 
named  in  the  forfeiture  clause  in  this  case,  nor  was  it  known 
what  payments  would  be  made  before  a  breach  of  the  con- 
tract The  provisions  of  the  forfeiture  clause  were:  "If  for 
any  reason,  the  parties  of  the  second  part  shall  fail  in  any 
particular  to  perform  the  covenants,  conditions  and  stipula- 
tions herein  expressed,  on  their  part  to  be  performed,  within 
the  time  specified,  to  wit,  January  2,  1921,  then  all  sums 
paid  on  account  of  said  purchase  money  and  all  buildings 
erected  on  the  above  described  property  and  all  crops  planted 
thereon  shall  be  forfeited  and  retained  by  the  said  vendors 
as  liquidated  damages  for  the  breach  thereof,  and  this  con- 
tract shall  be  void.'' 

In  Maryland  Clay  Co.  v.  Simpers,  96  Md.  8,  it  was  said 
that  it  is  well  settled  in  courts  of  equity  that  in  general  the 
l^al  remedy  of  damages  is  inadequate  in  all  agreements  for 
the  sale  or  letting  of  land,  or  any  estate  therein,  and  there- 
fore, in  such  cla5^  of  contracts  the  jurisdiction  of  equity  is 
always  exercised,  and  a  specific  performance  granted,  unless 
prevented  by  other  and  independent  equitable  considerations, 
which  directly  affect  the  remedial  right  of  the  complaining 
party.  Petuui,  /?.  li.  Co.  v.  Reichert,  58  Md.  261;  WtOson 
V.  Baltimore,  83  Md.  203. 

For  the  reasons  stated,  the  motion  for  a  re-ai^ment  was 
overruled,  and  a  n^argument  denied,  on  March  23.  1922. 
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vs. 

JOHN  S.  BRIDGES. 

Government  Contract — Commissions — Public  Policy. 

In  an  action  by  a  broker  to  recover  commissions  for  procur- 
ing the  United  States  Post  office  Department  as  a  tenant  for 
defendant's  property  under  a  lease,  held  that,  in  view  of  the 
Postal  Eegulations,  adopted  August  30th,  1918,  forbidding 
agreements  to  pay  brokerage  on  contracts  with  such  depart- 
ment, and  the  general  policy  of  the  law  against  compensation 
for  procuring  government  contracts,  plaintiff  could  not  re- 
cover. 

Decided  January  27th,  1922. 

Appeal  from  the  Baltimore  Oity  Court  (Soper,  C.  J.). 

Action  by  Charles  H.  Steffey,  Incorporated,  against  John 
S.  Bridges.  From  a  judgment  for  defendant,  plaintiff  ap- 
peals.   Affirmed. 

The  cause  was  argued  before  Boyb,  C.  J.,  Briscoe, 
Thomas,  Pattison,  Ubnee,  Stookbridge,  Adkins,  and 
Offutt,  JJ. 

George  M.  Brady  and  Roger  Howell,  with  whom  were 
Maloy,  Brady,  Howell  &  Yost  on  the  brief,  for  the  appellant. 

Randolph  Barton,  Jr.,  and  Malcolm  M.  Lauchheimer,  with 
whom  was  Forrest  Bramble  on  the  brief,  for  the  appellee. 

Briscoe,  J.,  delivered  the  opinion  of  the  Court. 
This  is  a  suit  at  law,  brought  by  Charles  H.  Steffey,  In- 
corporated, plaintiff,  a  real  estate  company,  against  John  S. 
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Bridges,  defendant,  in  the  Baltimore  City  Court,  to  recover 
certain  commissions  alleged  to  be  due  and  owing  the  plaintiff 
for  services  rendered  in  securing  and  procuring  a  tenant  for 
certain  property  belonging  to  the  defendant,  and  situate  at 
Maryland  Avenue  and  Oliver  Street,  Baltimore  City. 

The  questions  for  our  review  arise  upon  the  pleadings,  and 
are  presented  by  the  rulings  of  the  court  in  sustaining  the  de- 
fendant's demurrer  to  the  plaintiffs  amended  declaration, 
with  leave  to  amend. 

The  plaintiff  declined  to  amend  and,  from  a  judgment  on 
the  demurrer  for  the  defendant  for  costs,  the  plaintiff  has 
taken  this  appeal. 

The  amended  declaration  contains  the  six  common  counts 
in  assumpsit  and  the  seventh,  a  special  count,  containing  and 
setting  forth  the  special  fact  relied  upon  by  the  plaintiff  to 
secure  a  recovery  in  the  case. 

As  the  facts  of  the  case^  upon  which  the  decision  must 
turn,  appear  from  the  pleadings,  the  seventh  special  count, 
and  the  bill  of  particulars,  annexed  to  the  amended  declara- 
tion, will  be  here  set  out  and  stated  somewhat  at  length* 

By  the  seventh  count  of  the  amended  declaration,  after 
stating  that  the  plaintiff  secured  for  the  defendant  a  tenant, 
it  is  averred  that,  "on  or  about  April  23rd,  1919,  the  Post 
Office  Department  accepted  a  proposal  by  the  defendant  to 
lease  a  garage  for  the  use  of  the  Post  Office  Department  sit- 
uated on  the  defendant's  premises  aforesaid,  for  the  term  of 
ten  years,  the  lease  to  run  from  the  date  of  occupancy  of  such 
garage,  which  was  to  be  erected  by  the  defendant;  that  at 
the  date  of  filing  this  amended  declaration,  the  said  garage 
has  been  occupied  by  the  Post  Office  Department  of  the 
United  States  Government  since  July  1st,  1920,  and  the 
formal  lease,  running  from  July  1st,  1920,  has  either  been 
executed,  or  is  ready  for  execution  awaiting  the  signature  of 
the  defendant;  that  under  the  terms  of  the  lease,  being  the 
terms  agreed  upon  between  the  defendant  and  the  Post  Office 
Department  prior  to  the  institution  of  this  suit,  the  amount 
which  the  tenant  promises  to  pay  to  the  defendant  is  fifteen 
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thousand  dollars  a  year,  and  the  term  of  the  tenancy  is  ten 
years  from  the  date  of  occupancy  of  the  premises  to  wit,  July 
Ist,  1920;  that  the  established  and  customary  commissions 
for  such  services  are  five  per  cent  of  the  first  yearns  rental 
and  one  per  cent,  of  the  rental  for  each  year,  exclusive  of  the 
rental  for  the  first  and  second  year,  as  was  well  known  to  the 
defendant;  that  there  is  due  and  owing  to  the  plaintiff  from 
the  defendant  the  sum  of  seven  hundred  and  fifty  dollars  plus 
eight  times  one  hundred  and  fifty  dollars,  viz. :  twelve  hun- 
dred and  fifty  dollars,  or  in  all  nineteen  hundred  and  fifty 
dollars;  that  notwithstanding  the  defendant's  promise  and 
the  services  rendered  by  the  plaintiff  to  the  defendant,  and 
notwithstanding  a  demand  by  the  plaintiff  made  of  the  de- 
fendant for  the  payment  of  this  sum,  the  defendant  has  failed 
and  refused  to  pay  it,  or  any  part  thereof,  and  that  there  is 
justly  due  and  owing  from  the  defendant  to  the  plaintiff  the 
sum  of  nineteen  hundred  and  fifty  dollars,  with  interest'' 
thereon. 

The  bill  of  particulars  filed  with  the  declaration  sets  out 
the  following  cause  of  action: 

"To  amount  due  for  services  rendered  in  aiding  and 
securing  lease  and  commissions  due  for  lease  of  the 
premises  situated  at  Maryland  Avenue  and  Oliver 
Streets  at  the  rental  of  Fifteen  Thousand  Dollars 
($15,000)  a  year  for  a  term  of  ten  years  from  date  of 
occupancy,  by  the  defendant  to  the  Post  Office  De- 
partment of  the  United  States  Government  at  the  es- 
tablished and  customary  commissions  for  such  services 
of  5%  on  the  first  year's  rental  and  1%  of  the  rental 
for  each  year  thereafter,  exclusive  of  the  rental  for 
the  first  and  second  years;  the  plaintiff  having  been 
engaged  and  the  services  having  been  begun  by  the 
plaintiff  for  the  defendant  in  February,  1919,  and  a 
proposal  of  the  defendant's  to  lease  a  garage  upon 
terms  as  above  mentioned  to  the  Post  Office  Depart- 
ment having  been  made  by  the  defendant  subsequent 
to  February,  1919,  and  accepted  by  the  Post  Office 
Department  on  or  about  April  23rd,   1919,  the  de- 
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fendant  to  erect  the  garage  thereafter  to  be  occupied 
and  the  terms  of  the  lease  to  run  from  date  of  occu- 
pancy, to  wit,  July  1,  1920,  $1,950.00." 

The  demurrer  was  to  the  whole  amended  declaration,  and 
stated  that  the  declaration  and  the  several  counts  thereof  were 
bad  in  substance,  and  insuiScient  in  law,  and,  as  stated,  the 
demurrer  was  sustained  and  a  judgment  on  the  demurrer  in 
favor  of  the  defendant  was  entered  by  the  court  below. 

In  support  of  the  demurrer,  it  is  contended  that  the  con- 
tract set  up  by  the  plaintiff  was  not  only  illegal  and  against 
public  policy,  but  it  was  directly  in  contravention  of  the 
Postal  LawB  and  Emulations  of  the  Post  Office  Department 
of  the  United  States,  in  force  at  the  time  of  the  contract  de- 
clared upon  between  the  plaintiff  and  defendant. 

By  an  agreement  between  the  parties,  filed  in  the  case,  it 
is  stipulated  that  section  5oi/2,  Postal  Laws  and  Epilations 
of  the  United  States,  as  adopted  August  30th,  1918,  reads  as 
follows : 

**A11  contracts  eiiti'n»d  into  by  tbo  Post  03ice  IX^- 
partment  shall  contain  the  following  covenant: 

"The  contractor  expressly  warrants  that  he  has  em- 
ployed no  third  person  to  solicit  or  obtain  this  con- 
tract in  his  behalf,  or  to  cause  or  procure  the  same  to 
be  obtained  upon  compensation  in  any  way  contin- 
gent, in  whole  or  in  part,  upon  such  procurement; 
and  that  he  has  not  paid  or  promised  or  agreed  to 
pay,  to  any  third  person,  in  consideration  of  such  pro- 
curement, or  in  compensation  for  services  in  connec- 
tion therewith,  any  brokerage,  commission,  or  per- 
centage upon  the  amount  receivable  by  him  hereunder ; 
and  that  he  has  not,  in  estimating  the  contract  price 
demanded  by  him,  included  any  sum  by  reason  of  any 
such  brokerage,  commission  or  percentage;  and  that 
all  mcney  payable  to  him  hereunder  is  free  from  obli- 
gation to  any  other  person  for  services  rendered  or 
supposed  to  be  have  been  rendered,  in  the  procure- 
ment of  this  contract.     He  further  agrees  that  any 
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breach  of  this  warranty  shall  constitute  adequate  cause 
for  the  annulment  of  this  contract  by  the  United 
States,  and  that  the  United  States  may  retain  to  its 
own  use  from  any  sums  due  or  to  become  due  there- 
under an  amoimt  equal  to  any  brokerage,  commission, 
or  percentage  so  paid  or  agreed  to  be  paid." 

That  on  October  G,  L919,  it  was  added  to  as  follows: 
"Provided,  however,  that  this  covenant  does  not  ap- 
ply to  contracts  for  the  sale  or  rental  of  real  estate 
made  by  or  through  a  bo7ia  fide,  established  and  rec- 
ognized real  estate  agency." 

That  on  December  4,  1919,  it  was  changed  to  read  as  fol- 
lows: 

"Provided,  however,  it  is  understood  that  this  cove- 
nant does  not  apply  to  the  selling  of  goods  through  a 
bona  fide  commercial  representative  employed  by  the 
contractor  in  the  regular  course  of  his  business  in 
dealing  with  customers  other  than  the  government 
and  whose  compensation  is  paid,  in  whole  or  in  part, 
by  commission  on  sales  made,  nor  to  the  selling  of 
goods  through  established  commercial  or  selling  agents 
or  agencies  regularly  engaged  in  selling  such  goods, 
nor  in  contracts  for  the  sale  or  rental  of  real  estate 
made  by  or  through  a  bona  fide  established  and  rec- 
ognized real  estate  agency." 

The  demurrer,  it  will  be  seen,  was  to  the  whole  declara- 
tion, and  the  controlling  question  presented  thereby  is 
whether  the  contract  relied  upon  by  the  plaintiff  was  illegal 
and  against  public  policy,  because  in  contravention  of  sec- 
tion 501/^,  Postal  Laws  and  Regulations  of  the  Ignited 
States. 

The  contract  is  alleged  to  have  been  made  in  February, 
1910,  and  the  lease  was  accepted  by  the  Government  on  or 
about  April  23rd,  1919.  The  services  were,  therefore,  ren- 
dered and  the  contract  accepted  during  the  time  when  the 
Postal  Laws  and  Regulations  of  August  30,  1918,  were  in 
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force,  and  when  such  contracts  were  forbidden  by  the  de- 
partment regulations. 

By  the  postal  regulations,  as  adopted  August  30,  1918,  it 
was  provided  that  all  contracts  entered  into  by  the  Post 
Office  Department  should  contain  the  covenants  stated  in 
the  regulations,  set  out  hereby  and,  in  substance,  making  such 
contracts  as  here  stated  illegal  and  against  public  policy. 
These  regulations,  it  will  be  seen,  were  repealed  and  modi- 
fied after  the  contract  in  this  case  was  made,  to  vrit,  on  the 
6th  day  of  October,  1919,  and  on  the  4th  of  December,  1919, 
and  all  contracts  for  the  sale  or  rental  of  real  estate  made  by 
or  through  a  bona  fide  established  and  recognized  real  estate 
agency  were  excepted  from  the  original  regulations. 

The  validity  of  the  contract,  therefore,  must  be  determined 
by  the  postal  laws  in  existence  at  the  time  it  was  made,  and 
not  by  the  subsequent  modifications  or  changes  thereof. 

In  9  Cyc,  576,  it  is  said  that  if  an  agreement  was  illegal 
by  statute  or  on  grounds  of  public  policy  when  it  was  made, 
it  is  not  rendered  legal  by  repeal  of  the  statute  or  a  subse- 
quent change  of  the  public  or  legislative  policy.  Scha/un  v. 
Brandt,  116  Md.  566;  StewaH  v.  Thayer,  168  Mass.  519; 
Rich  V.  Keyser,  54  Pa.  St.  86;  Baltimore  v.  Cahill  126  Md. 
604 ;  Smith  v.  State,  66  Mo.  215 ;  Brager  v.  Bigham,  127 
Md.  159. 

The  object  and  meaning  of  the  postal  regulation  of  the 
30th  of  August,  1918,  is  clear  and  free  from  obscurity.  It 
was  a  war  measure,  and  was  intended  to  exclude  real  estate 
brokers  from  Government  transactions,  as  stated  in  the  order 
and  regulation.  The  subsequent  amendments  of  October 
6th,  1919,  and  of  December  4th,  1919,  adopted  by  the  Post- 
master General,  with  the  approval  of  the  President  of  the 
United  States,  can  by  no  proper  construction  be  urged  as  a 
reason  to  aid  or  relieve  the  appellant  in  this  ease  from  the 
effect  of  the  original  order. 

As  said  by  Mr.  Justice  Miller,  in  United  States  v.  Lee, 
106  U.  S.  196 :  "No  officer  of  the  law  may  set  that  law  at 
defiance  with  impunity.     All  the  officers  of  the  Govem- 
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ment,  from  the  highest  to  the  lowest,  are  creatures  of  that 
law,  and  are  bound  to  obey  it." 

We  think  this  case  falls  within  the  reasoning  of  the  case 
of  Proindence  Tool  Co.  v.^Norris,  2  Wall.  (U.  S.),  54,  where- 
in the  Supreme  Court  of  the  United  States  held  such  con- 
tracts to  be  illegal  and  against  public  policy.  Mr.  Justice 
Field,  in  delivering  the  opinion,  said :  ^'The  question,  then, 
is  this:  Can  an  agreement  for  compensation  to  procure  a 
contract  from  the  Qovemment  to  furnish  its  supplies  be 
enforced  by  the  courts?  We  have  no  hesitation  in  answer- 
ing the  question  in  the  negative.  All  contracts  for  supplies 
should  be  made  with  those,  and  with  those  only,  who  will 
execute  them  most  faithfully,  and  at  the  least  expense  to 
the  Government.  Considerations  as  to  the  most  efficient 
and  economical  mode  of  meeting  the  public  wants  should 
alone  control,  in  this  respect,  the  action  of  every  depart- 
ment of  the  Government.  No  other  consideration  can  law- 
fully enter  into  the  transaction,  so  far  as  the  Government 
is  concerned.  Such  is  the  rule  of  public  policy;  and  what- 
ever tends  to  introduce  any  other  elements  into  the  transac- 
tion, is  against  public  policy.  That  agreements,  like  the  one 
under  consideration,  have  this  tendency,  is  manifest.  They 
tend  to  introduce  personal  solicitation  and  personal  influ- 
ence, as  elements  in  the  procurement  of  contracts;  and  thus 
directly  lead  to  inefficiency  in  the  public  service,  and  to  un- 
necessary expenditures  of  the  public  funds.   *  *  * 

"There  is  no  real  difference  in  principle  between  agree- 
ments to  procure  favors  from  legislative  bodies,  and  agree- 
ments to  procure  favors  in  the  shape  of  contracts  from  the 
heads  of  departments.  The  introduction  of  elements  to  con- 
trol the  action  of  both  is  the  direct  and  inevitable  result  of 
all  such  arrangements.  Marshall  v.  B.  &  0.  B.  B,  Co.,  16 
How.  314;  Harris  v.  Boof,  10  Barb.  489;  Fuller  v.  Dame. 
18  Pick.  472." 

It  was  further  said  that:  "Other  agreements  of  an  analo- 
gous character  might  be  mentioned,  which  the  courts,  for 
the  same  or  similar  reasons,  refuse  to  uphold.     It  is  unnec- 
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essary  to  state  them  particularly;  it  is  sufficient  to  observe 
generally  that  all  agreements  for  pecuniary  considerations 
to  control  the  business  operations  of  the  Government,  or  the 
r^ular  administration  of  justice, 'or  the  appointments  to 
public  offices,  or  the  ordinary  course  of  legislation,  are  void 
as  against  public  policy,  v^ithout  reference  to  the  question 
whether  improper  means  are  contemplated  or  used  in  their 
execution.  The  law  looks  to  the  general  tendency  of  such 
agreements ;  and  it  closes  the  door  to  temptation  by  refusing 
them  rec(^ition  in  any  of  the  courts  of  the  country."  Trist 
v.  Child,  21  Wallace,  441;  Crocker  v.  United  Staies,  240 
U.  S.  74. 

As  we  concur  in  the  conclusion  of  the  court  below  in  sus- 
taining the  demurrer  to  the  declairation,  it  follows,  for  the 
reasons  stated,  that  the  judgment  on  the  demurrer  in  favor 
of  the  defendant  for  costs  must  be  affirmed. 

Judgment  affirmed,  with  costs 
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SHAIN  E.  BAITAKY,  to  the  use  of  Hebbbbt  S. 
Michael^ 

vs. 
JOSEPHINE  E.  SMITH 

Liability  of  Automobile   Owner — Negligence  of  Child — Judg- 
ment AgainM   One  Codefendant — Appeal  by  Plaintiff. 

Where  an  automobile  was  purchased  by  a  mother  for  family 
use,  her  children  paying  her  interest  on  the  cost  thereof  and 
all  contributing  to  the  expense  of  running  it,  held  that  the 
mother  was  not  liable  for  injuries  caused  to  a  stranger  by  the 
negligence  of  one  of  the  children  who  was,  at  the  time,  the  only 
one  of  the  family  in  the  car.  p.  438 

In  an  action  against  two  defendants,  there  having  been  ren- 
dered a  judgment  against  one  defendant,  and  a  judgment  in 
favor  of  the  other  defendant,  held  that  an  appeal  by  plaintiff 
from  the  latter  judgment  alone  should  not  be  dismissed,  espe- 
cially as  there  was  no  difficulty  in  affirming  tho  judgment  ap- 
pealed from.  p.  440 

Decided  January  27th,  1922. 

Appeal  from  the  Superior  Court  of  Baltimore  City 
(Ambler,  J.). 

Action  by  Shain  E.  Baitary  against  Josephine  E.  Smith 
and  Helen  E.  Smith.  From  a  judgment  for  the  first  named 
defendant,  plaintiff  appeals.    Affirmed. 

The  cause  was  argued  before  Boyd,  C.  J.,  Briscoe, 
Thomas,  Patttson,  Turner,  Stockbrtdok,  Adkins,  and 
Offutt,  JJ. 

Charles  M.  Armstrong  and  Walter  C.  Mylander,  with 
whom  was  Harry  B.  Wolf  on  the  brief,  for  the  appellant. 

Clifton  S.  Brown  and  W.  Herdman  SchwalTca,  with  whom 
were  W.  Conwell  Smith,  John  D.  C.  Duncan,  and  Duncan  & 
Schwatka  on  the  brief,  for  the  appellee. 
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Boyd,  O.  J.,  delivered  the  opinion  of  the  Court 
It  is  only  necessary  to  state  the  facts  in  this  case,  in  so  f ar 
as  they  will  reflect  on  the  liability  of  the  mother,  Josephine 
E.  Smith,  in  order  to  see  that  the  decisions  of  this  Court  in 
Whiteloch  v.  Dennis  (139  Md.  557),  and  Myers  v.  Shipley 
(140  Md.  380),  decided  at  the  present  term,  are  conclusive 
of  the  main  question  involved  in  it.  At  the  time  of  the  acci- 
dent, Helen  E.  Smith,  the  daughter  of  Josephine  E.  Smith, 
who  was  twenty-two  years  of  age,  was  driving  the  car  and 
had  with  her  two  of  her  friends,  young  ladies  who  were  not 
members  of  the  family,  or  connected  with  it  in  any  way 
which  could  possibly  affect  the  question.  They  were  on  the 
way  to  a  wedding,  to  which  the  two  daughters  and  the  only 
son  of  Mrs.  Smith  had  been  invited,  but  neither  the  mother, 
the  other  daughter,  nor  the  son  was  in  the  car.  Although 
Mrs.  Smith,  who  was  called  by  the  plaintiff  as  a  witness,  was 
examined  as  to  whether  she  was  invited  to  the  wedding,  she 
testified  that  she  was  not,  but  the  invitation  was  directed  to 
^'C.  R.  Smith  and  Sisters"— C.  R.  Smith  being  her  son.  It 
could  have  made  no  difference  if  she  had  been  invited,  and 
we  only  refer  to  it  to  illustrate  the  extent  to  which  those 
adopting  the  family  car  doctrine  seem  to  go  in  attempting  to 
hold  an  owner  of  a  car  used  for  family  purposes  liable  for 
injuries  sustained  by  the  alleged  ne«;ligence  of  a  member  of 
a  family. 

The  car  was  purchased  by  the  mother,  at  the  instance  of 
her  three  children,  for  the  family  use,  and  was  driven  by 
either  of  the  three  children,  as  was  found  convenient  and 
desirable.  The  mother  did  not  drive  it  but  had  the  use  of  it 
She  had  a  mort*rnge  which  matured,  and  her  children  per- 
suaded her  to  purchase  an  automobile,  and  in  order  to  com- 
pensate her  for  loss  of  the  income  on  the  amount  invested 
each  of  the  three  paid  her  a  dollar  a  week.  If  they  needed  a 
new  tire  they  divided  the  ct^st  between  the  four,  and  they  paid 
for  such  thin<]:s  as  gasoline,  oil,  etc.,  aecordinp:  to  their  use 
of  the  car.    The  three  children  used  it  without  getting  special 
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permission  from  their  mother,  but  they  generally  let  her 
know  when  one  wanted  to  use  it,  so  there  would  be  no  conflict 
between  them  in  such  use.  At  the  time  of  the  accident,  Miss 
Helen  was  the  only  member  of  the  family  who  was  using  it. 

As  there  is  nothing  in  the  facts  in  reference  to  the  owner- 
ship and  use  of  the  car  which  could  distinguish  this  case 
from  Myers  v.  Shipley,  supra,  we  will  not  prolong  this  opin- 
ion by  repeating  what  we  there  said,  or  again  citing  the 
authorities  referred  to.  There  was  something  said  at  the  oral 
argument,  and  in  some  additional  notes  filed,  as  to  the  alleged 
joint  ownership  of  the  car,  but  we  do  not  understand  that 
there  is  any  material  difference  between  the  appellant  and 
the  appellees  as  to  that.  The  appellant's  additional  notes 
began  by  saying:  "We  do  not  claim  that  joint  ownership 
creates  liability  on  the  part  of  each  for  the  acts  of  the  other. 
What  the  authorities  have  held  is  that  the  use  by  one  of  a 
car  for  the  purpose  of  a  ^joint  enterprise^  (whether  the  car  is 
owned  jointly  or  not)  and  an  injury  to  a  third  party  in  the 
course  of  such  use  happens,  liability  exists  against  all  the 
parties  interested  in  the  joint  enterprise." 

The  appellees'  attorneys  state  in  their  notes  that :  **When 
an  automobile,  jointly  owned,  is  at  the  time  of  accident,  be- 
ing operated  not  by  a  servant,  but  by  one  of  the  owners,  for 
his  own  purpose,  the  owner  or  owners  not  participating  in  the 
trip  are  not  liable" — citing  fftuJdy,  Automobiles  (5th  ed.), 
sec.  668,  p.  872;  Babbit,  Automobiles  (ed.  1917),  sec.  843; 
Berry,  Automobiles  (3rd  ed.),  sec.  1037,  p.  967;  and  some 
decisions  which  we  need  not  cite.  There  is  nothing  in  the 
record  tending  to  show  that  when  the  accident  occurred  the 
mother  and  children  were  engaged  in  a  "joint  enterprise," 
and  we  will  not  discuss  that  further. 

There  was  a  motion  to  dismiss  the  appeal:  (1)  *Tor  a 
lack  of  proper  parties  to  the  appeal;  (2)  because  the  court, 
even  if  inclined  to  reverse  the  judgment  below,  could  not 
order  a  new  trial."  The  defendants  pleaded  separately  the 
general  issue  plea.    There  was  a  judgment  on  a  directed  ver- 
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diet  in  favor  of  Josephine  E.  Smith,  and  a  judgment  in  favor 
of  the  plaintiff  for  $6,500  against  Helen  E.  Smith.  The 
plaintiff  appealed  from  the  one  in  favor  of  Mrs.  Smith. 
While,  before  the  Act  of  1914,  chapter  433,  in  case  of  a  joint 
judgment  against  two  defendants,  it  was  necessary  for  both 
to  appeal  or  for  the  one  desiring  to  do  so  to  apply  for  a  sum- 
mons and  severance,  that  act  provided:  ''And  such  appeal 
may  be  taken  with  or  without  the  assent  or  joinder  of  co- 
plaintiffs  or  co-defendants  in  such  appeal,"  and  thus  changed 
the  law  when  one  of  two  co-plaintiffs  or  one  of  two  co-defend- 
ants intended  to  appeal.  If  there  ever  was  any  difficulty  in 
a  plaintiff  taking  an  appeal  in  a  case  such  as  this,  where 
fhoro  was  a  judgment  in  favor  of  one  of  the  defendants  and 
one  against  the  other  defendant  in  favor  of  the  plaintiff, 
which  we  need  not  discuss  but  do  not  concede,  the  act  re- 
ferred to  shows  the  tendency  of  our  Legislature,  although  the 
terms  of  the  statute  may  not,  strictly  speaking,  cover  the  case, 
and  we  will  not  dismiss  the  appeal,  especially  as  we  can  have 
no  difficulty  in  affirming  the  judgment  appealed  from. 

Judgment  affirmed,  th^  appellant  to  pay 
the  costs. 
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vs. 

ABRAHAM  GERBER  et  al. 

Burglary  Insurance — Description  of  Goods — Warranty 
Clause — Parol  Evidence. 

Where  a  policy  of  burglary  insurance  covered  "direct  loss  by 
burglary  of  merchandise  described  in  the  warranties,"  and  "loss 
by  damage  to  such  merchandise  *  *  *  including  furniture,  fix- 
tures," etc.,  and  the  warranties  described  only  "woollen  cloth" 
and  "woollen  skirts,"  there  could  be  no  recovery  if  the  evidence 
showed  that  only  silk  merchandise  was  stolen,  and  there  was  no 
evidence  of  damage  to  furniture  or  fixtures.  pp.  445,  44fi 

A  printed  statement  in  the  policy  that  the  insurer  shall  not 
be  liable  in  excess  of  a  named  per  cent,  of  the  amount  of  insur- 
ance on  silks,  furs  and  laces  does  not  show  that  the  policy,  which 
in  terms  covered  woollen  goods  only,  was  intended  also  to  cover 
silk  goods.  p.  446 

Where  the  insuring  clause  of  a  policy  refers  to  a  warranty 
clause  for  a  description  of  the  property  insured,  and  such  war- 
ranty clause  contains  the  only  description  of  such  property,  the 
effectiveness  of  that  clause  for  the  purpose  of  description  is 
independent  of  its  materiality  as  a  warranty.  pp.  446,  447 

If  the  policy  <»^"^tains  a  certain,  clear,  and  definite  descrip- 
tion of  the  property  insured,  parol  evidence  is  not  admissible^ 
to  show  that  the  policy  was  intended  to  cover  other  and  differ- 
ent property.  p.  447 

Decided  J amiary  27 tK  1922. 

Appeal  from  the  Superior  Court  of  Baltimore  City 
(Ambler,  J.). 

Action  by  Abraham  Gerber  and  Bernard  Land,  co-partners, 
trading  as  the  Eastern  Skirt  Company,  against  the  Aetna 
Casualty  &  Surety  Company  of  Hartford,  Connecticut.  From 
a  judgment  for  plaintiffs,  defendant  appeals.    Reversed. 

The  cause  was  argued  before  Boyd,  C.  J.,  Briscoe, 
Thomas,  TJrner,  Stock  bridge,  Adkins,  and  Offutt,  J  J, 


Digitized 


by  Google 


442    AETNA  CASUALTY  CO.  vs.  GERBER. 

Opinion  of  the  Court.  I'^^O 

William  D.  Macmillan,  with  whom  were  Semmes,  Bowen 
&  Semmes  on  the  brief,  for  the  appellant 

Morris  A.  Rome  and  James  M  or  jit  Mullen,  for  the  ap- 
pellees. 

Thomas,  J.^  delivered  the  opinion  of  the  Court. 

This  appeal  is  from  a  judgment  recovered  by  the  appellees 
on  a  policy  of  mercantile  burglary  insurance  issued  to  them 
by  the  Aetna  Casualty  and  Surety  Company  of  Hartford, 
Connecticut 

The  plaintiffs,  under  the  name  of  the  Eastern  Skirt  Com- 
pany, were  engaged  in  the  manufacture  of  ladies'  skirts  in 
Baltimore  City,  Maryland,  on  the  second  floor  of  No.  605 
East  Baltimore  Street,  and,  on  the  17th  of  July,  1919,  ob- 
tained from  the  appellant  the  policy  sued  on  for  $3,000  to 
cover  loss  of  merchandise  by  burglary  during  the  period  of 
twelve  months  from  the  date  of  the  policy,  for  which  they 
paid  a  premium  of  $63. 

The  declaration  alleges  that  the  plaintiffs'  premises  were 
burglarized  on  the  16th  of  February,  1920,  and  that  meiv 
chandise  to  the  value  of  $1,048  was  stolen ;  that  the  plaintiffs 
furnished  the  defendant  full  proof  of  their  loss,  but  that  the 
defendant  refused  to  pay  the  same.  The  defendant  filed  the 
pleas  of  "never  indebted"  and  "never  promised"  as  aU^ed, 
and  at  the  trial  the  plaintiff  offered  in  evidence  the  poliej- 
sued  on,  the  proofs  of  loss  furnished  by  them  to  the  defend- 
ant, and  produced  evidence  tending  to  show  that  their  place  of 
business  was  entered  during  the  night  of  February  ICth, 
1920,  and  that  176^^vards  of  silk,  which  cost  $617.32, 
tJiirty-seven  silk  skirts,  which  cost  $416.25,  thirty-seven  wire 
skirt  hangers,  which  cost  $3.33,  one  sample  case,  which  cost 
$7.00,  and  one  sample  case,  which  cost  $5.00,  were  st(den. 
The  plaintiffs,  in  accordance  with  the  requirements  of  the 
policy,  also  offered  evidence  for  the  purpose  of  showing  that 
the  entry  into  their  premises  was  by  "actual  force  and  vio- 
lence,'* of  which  force  and  violence  there  were  "visible  maiks 
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upon  the  premises/'  while  the  defendant  offered  evidence 
tending  to  show  that  there  were  no  such  marks  of  force  and 
violence  upon  the  premises. 

During  the  trial  there  were  a  number  of  exceptions  re- 
served to  rulings  of  the  court  on  the  evidence,  and  one  to  its 
action  on  the  prayers.  The  important  question  in  the  case  is 
the  one  raised  by  the  defendant's  first,  second  and  third 
prayers,  by  which  the  court  was  asked  to  instruct  the  jury 
(1)  that  the  evidence  was  not  sufficient  to  entitle  the  plain- 
tiffs to  recover,  and  (2)  that  the  silk,  silk  skirts,  skirt  hangers 
and  sample  eases  mentioned  in  the  evidence  as  having  been 
stolen  were  not  covered  by  the  policy,  and  that  therefore  the 
verdict  should  be  for  the  defendant.  In  order  to  determine 
this  question  we  must  refer  at  some  length  to  the  terms  of  the 
policy,  the  original  of  which  was,  by  agreement  of  counsel, 
produced  at  the  argument  and  left  with  this  Court  for  further 
examination  and  use  in  deciding  the  case. 
The  policy  provides  as  follows: 

^^In  consideration  of  the  premimn  herein  provided, 
The  Aetna  Casualty  and  Surety  Company,  of  Hart- 
ford, Connecticut,  does  hereby  agree  to  indemnify 
the  assured  described  in  the  warranties  hereof  within 
the  amounts  expressed  herein: 

"1.  For  direct  loss  by  burglai7  of  merchandise  de- 
scribed in  the  warranties  hereof,  from  within  the  as- 
sured's  premises  by  any  person  or  persons  making  felo- 
nious entry  into  such  premises  by  actual  force  and 
violence  when  the  premises  are  not  open  for  business, 
of  which  force  and  violence  there  shall  be  visible 
marks  made  upon  the  premises  at  the  place  of  entry 
by  tools  or  explosives. 

"2.  For  direct  loss  by  burglary  of  money,  bullion, 
uncancelled  United  States  postage  and  revenue  stamps 
in  current  use  and  negotiable  securities  for  an  amount 
not  exceeding  10 ^^  of  the  total  sum  insured  under 
this  policy,  nor  in  any  event  in  excess  of  $5,000.00, 
from  within  the  assu red's  safe  or  vault  in  the  prem- 
ises by  snch  person  or  persons  aforesaid  making  felo- 
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uious  entry  into  such  safe  or  vault  by  actual  force  and 
violence,  of  which  force  and  violence  there  shall  be 
visible  marks  made  upon  the  exterior  thereof  by  tools 
or  explosives. 

"3.  For  direct  loss  by  damage  (except  by  fire)  to 
such  merchandise,  money  and  securities  and  to  the 
premises,  including  the  furniture,  fixtures  and  safes 
therein,  caused  by  such  person  or  persons. 

'*Thi8  insurance  is  subject  to  the  following  condi- 
tions, which  shall  be  considered  as  conditions  prece- 
dent to  any  recovery  under  this  policy/' 

The  eouditions  are  printed  in  separate  sections,  lettered 
from  A  to  S  inclusive.    Sections  Q.  R  and  S  are  as  follows : 

"Q.  The  policy  period  shall  be  12  months,  begin- 
ning at  noon  on  the  17lh  day  of  July,  1919,  and  end- 
ing at  noon  on  the  17th  day  July,  1920,  standard 
time,  at  the  place  of  risk. 

"R.  The  insurance  granted  by  this  policy  and  the 
premium  charged  thereon  are  apportioned  to  apply 
specifically  as  follows,  and  the  total  liability  of  the 
Company  under  this  policy  is  limited  to  the  sum  of 
Three  Thousand  Dollars  ($3,000.)  and  the  total  pre- 
mium for  this  policy  is  Sixty-three  Dollars  ($63.00). 

"(a)  $3,000.  On  money  and  negotiable  securities 
(subject  to  the  limits  specified  under  paragraph  2  of 
the  insuring  clause)  and  on  merchandise  described 
under  statement  5  of  the  Warranties,  provided,  how- 
ever, that  the  Company  shall  not  be  liable  in  excess  of 
20%  of  the  amount  of  insurance  attaching  specifically 
under  this  section,  for  loss  of  any  of  the  following 
kinds  of  merchandise :  silks,  furs,  linen  laces,  silk  laces, 
hand  embroideries  and  feathers.     Premium,  $63.00. 

"(b)  $ On   money   and   negotiable  securities 

(subject  to  the  limits  specified  under  paragraph  2  of 
the  insuring  clause)  and  on  merchandise  described  in 
statement  5  of  the  Warranties,  provided,  however,  that 
the  Company  shall  not  be  liable  in  excess  of  20%  of 
the  amount  of  insurance  attaching  specifically  under 
this  section  for  loss  of  any  of  the  following  kinds  of 
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merchandise :  gold  pens,  fountain  pens,  cutlery,  cigars, 
tobacco  and  smokers'  articles.    Premium,  $ 

"(c)  $ On  money  and  negotiable  securities 

(subject  to  the  limits  specified  under  paragraph  2  of 
the  insuring  clause)  and  on  merchandise  described  in 
statement  5  of  the  Warranties.    Premium,  $ 

"S.  The  following  Warranties  number  1  to  13,  in- 
clusive, are  hereby  made  a  part  of  this  contract,  and 
are  acknowledged  and  warranted  by  the  assured  to  be 
true  upon  the  acceptance  of  this  policy." 

Warranty  1  gives  the  name  of  the  assured.  Warranty  2 
i^ives  the  location  of  the  building  and  address  of  the  assured. 
Warranty  3  states  the  part  of  the  building  occupied  by  the 
assured.  Warranty  4  gives  the  character  of  the  business 
(conducted  by  the  assured  on  the  premises,  which  is  stated  to 
be  "Skirt  mfr. — Woollen."  Warranty  5  describes  the  mer- 
chandise insured,  including  furniture  and  fixtures,  as  fol- 
lows: ".Woollen  cloth,  woollen  skirts  and  ready  manufac- 
tured or  in  process  of  manufacture,"  and  the  remaining  war- 
ranties are  in  reference  to  matters  with  which  we  are  not 
<;oncemed  in  this  case.  A  part  of  these  warranties  are 
}>rinted,  so  that  the  name  of  the  assured,  the  location  of  the 
building  and  address  of  the  assured,  the  part  of  the  building 
occupied,  the  business  conducted  by  the  assured,  and  the 
description  of  the  merchandise  insured  may  be  written  or 
typewritten  in  the  warranties  in  accordance  with  the  re- 
quirements of  the  particular  policy.  For  instance,  the  print- 
<jd  part  of  warranty  4  is  as  follows :  "4.  The  business  con- 
ducted by  the  assured  on  the  premises  is,"  and  the  balance, 
to  wit,  ^'Skirt  mfr. — Woollen,"  is  typewritten,  and  the  print- 
ed part  of  warranty  5  is  as  follows:  "5.  The  description  of 
merchandise  to  be  insured  including  furniture  and  fixtures 
is,"  and  the  balance,  to  wit,  "Woollen  cloth,  woollen  skirts 
and  ready  manufactured  or  in  process  of  manufacture,"  is 
typewritten. 

Turning  to  the  inswring  clause  of  the  policy,  and  to  para- 
u:raph8  1   and  2  thereof,  we  find  that  what  the  defendant 
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agreed  to  do  was  to  indemnify  the  assured  for  direct  loss  by 
burglary  "of  merchandise  described  in  the  warranties,"  and 
for  "loss  by  damage  to  such  merchandise,  *  ♦  ♦  including 
furniture,  fixtures,"  etc.,  and  when  we  turn  to  the  warrarir 
ties  we  find  that  the  merchandise  described  therein  "is  wool- 
len cloth,  woollen  skirts  and  ready  manufactured  or  in  proc- 
ess of  manufacture."  The  only  merchandise  covered  by  the 
policy  was  that  described  in  warranty  5,  viz,  woollen  cloth, 
and  woollen  skirts,  manufactured  "or  in  process  of  manu- 
facture," and  the  indemnity  agreed  to  in  respect  to  fixtures 
and  furniture  was  direct  loss  "by  damage"  thereto,  while 
the  evidence  shows  that  the  only  merchandise  stolen  vrere 
176%  yards  of  silk  and  37  silk  skirts,  and  there  is  no  evi- 
dence of  damage  to  any  of  the  furniture  or  fixtures.  It 
would  seem,  therefore,  clear  that  the  loss  complained  of  and 
described  in  the  evidence  was  not  covered  by  the  pdicy 
sued  on. 

Learned  counsel  for  the  appellees  rely  upon  sub-section 
(a)  of  section  R  of  the  conditions  of  the  policy,  where  it  is 
provided  that  the  company  will  not  be  liable  in  excess  of 
20%  of  the  amoimt  of  insurance  for  loss  of  silks,  furs,  etc, 
as  showing  that  the  policy  was  intended  to  cover  silk  and 
silk  skirts.  But  that  sub-section,  all  of  which  is  printed, 
except  the  amount  of  premium,  refers  to  warranty  5  as  ocm- 
taining  the  description  of  the  merchandise  covered  by  the 
policy,  and  it  is  apparent  that  the  statement  therein  in  ref- 
erence to  silks,  furs,  etc.,  was  only  intended  to  apply  when 
they  are  described  in  warranty  5  as  the  merchandise  insured. 
As  further  indicating  that  the  insurance  was  OHifined  to 
woollen  cloth  and  woollen  skirts,  warranty  4  describes  the 
business  conducted  by  the  assured  as  "Skirt  mfr. — ^Woollen.** 
The  appellees  further  contend  that  under  the  decisions  in 
this  State,  **in  order  for  a  warranty  to  avoid  a  policy  it  must 
be  material,  and  materiality  is  a  fact  to  be  passed  upon  by 
the  jury."  Assuming  that  that  is  a  correct  statement  of  the 
law,  it  is  obvious  that  it  can  have  no  application  in  this  case. 
We  are  not  here  dealing  with  the  statement  ecmtained  in 
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warranty  5  simply  as  a  warranty,  but  as  made  by  reference 
a  part  of  the  insuring  clause  of  the  policy,  and  as  containing 
the  only  description  of  the  subject-matter  of  the  insurance 
contract.  Without  this  description  of  the  property  insured 
the  policy  would  be  lacking  in  the  most  essential  feature, 
for  the  insuring  clause  expressly  states  that  the  merchandise 
covered  by  the  policy  is  the  merchandise  "described  in  the 
warranties,"  and  warranty  5  is  the  only  warranty  contain- 
ing such  a  description. 

Counsel  for  the  appellees  also  call  attention  to  the  testi- 
mony of  one  of  the  plaintiffs  that  all  manufacturers  of 
woollen  skirts  also  manufacture  silk  skirts,  but  certainly 
such  evidence  cannot  have  the  effect  of  changing  or  contra- 
dicting the  clearly  expressed  provisions  of  the  written  con- 
tract Where  the  terms  of  a  contract  are  uncertain  and 
ambiguous  there  is  no  good  reason  why  parol  evidence  should 
not  be  resorted  to  in  order  to  identify  the  subject-matter. 
But  where  the  description  of  the  property  covered  by  a  policy 
is  certain,  clear  and  definite,  it  would  be  dangerous,  indeed, 
to  admit  such  evidence  for  the  purpose  of  showing  that  the 
policy  was  intended  to  cover  other  and  different  property. 
Tf  the  statements  in  a  policy  are  the  result  of  a  mistake,  a 
court  of  equity  should  be  resorted  to  to  reform  it  (14  B.  C. 
fj.,  p.  902,  sec.  80),  but  until  that  is  done,  clear  and  unam- 
biguous terms  should  stand  in  a  court  of  law  as  expressing 
the  intention  of  the  parties.    14  R,  C.  L.,  p.  938,  sec.  112. 

As  the  loss  sustained  by  the  plaintiffs  was  not  covered  by 
the  policy  sued  on,  one  of  the  defendant's  rejected  prayers, 
withdrawing  the  case  from  the  jury,  should  have  been  grant- 
ed. In  this  view  of  the  case  it  is  not  necessary  to  consider 
the  other  questions  presented  by  the  record,  and  the  judg- 
ment must  be  reversed,  without  awarding  a  new  trial. 

Judgment  reversed,  with  costs  to  the  appel- 
lant, without  awarding  a  new  trial. 
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Agency — Apparent  Authority — Evidence — Declarations  of 
Other  Agent — Similar  Transactions. 

On  an  issue  as  to  whether  one  to  whom  defendant  had  sold 
a  number  of  suburban  lots,  out  of  a  tract  of  land  in  course  of 
development  by  defendant,  had,  in  view  of  the  circumstances, 
including  the  grant  of  permission  to  use  defendant's  branch 
office  near  the  property,  apparent  authority  to  represent  de- 
fendant for  the  purpose  of  sales  and  receipt  of  purchase  money, 
held  that  the  evidence  was  sufficient  to  go  to  the  jury. 

pp.  452-45:« 

An  agent  cannot,  by  unauthorized  statements  as  to  the 
agency  of  another  person  for  the  same  principal,  subject  the 
latter  to  liability  for  the  acts  of  such  other  person.  p.  452 

That,  after  one,  who  had  contracted  to  purchase  lots  from 
defendant,  and  had  resold  three  of  such  lots,  with  a  contract 
with  each  purchaser  to  build  a  house  thereon,  defaulted  in  his 
contracts  as  to  the  houses,  defendant  built  houses  for  two  of 
the  purchasers  and  repaid  them  the  amounts  previously  paid 
by  them  to  the  defaulting  contractor,  did  not  show  that  such 
contractor  was  the  agent  of  defendant,  so  as  to  impose  liability 
on  the  latter  for  sums  paid  to  such  contractor  by  the  third 
purchaser  on  account  of  the  house  to  be  built  for  him. 

pp.  452, 453 

That  defendant,  while  denying  liability  to  plaintiff  for  the 
acts  of  another,  offered  to  take  measures  looking  to  the  possible 
reimbursement  of  plaintiff  for  the  loss  caused  by  such  other^f- 
acts,  did  not  show  that  such  other  was  his  agent.  p.  45i; 

The  question  whether  the  act  of  an  alleged  principal  is  a 
ratification  of  a  supposed  agency  depends  upon  his  intention, 
and  when  the  act  relied  on  to  show^  ratification  is  equally  con- 
sistent with  a  purpose  to  the  contrary,  an  intent  to  ratify  is  not 
ordinarily  implied.  p.  45". 

Decided  January  27th,  1922, 
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Appeal  from  the  Baltimore  City  Court  (Dawkins,  J.). 

Action  by  Samuel  E.  Nichols  against  John  K.  Culver. 
From  a  judgment  for  plaintiflF,  defendant  appeals.    Reversed. 

The  cause  was  argued  before  Boyd,  C.  J.,  Bbiscoe, 
Thomas,  TJrneb,  Stockbbidge,  Adkins,  and  Offutt,  JJ. 

Jacob  8,  New,  with  whom  were  Julius  H.  Wyman  and 
Sidney  A.  Ooodman  on  the  brief,  for  the  appellant. 

Wendell  D.  Allen,  with  whom  was  Edvxx/rd  H.  Burke  on 
the  brief,  for  the  appellee. 

Teneb,  J.,  delivered  the  opinion  of  the  Court. 

On  July  1st,  1919,  the  appellant,  John  K.  Culver,  who  was 
engaged  in  the  business  of  developing  and  selling  real  estate, 
entered  into  a  contract  with  a  certain  LeRoy  A.  Shay  for  the 
sale  to  the  latter  of  ten  lots  of  ground  near  Hamilton  in  the 
suburbs  of  Baltimore.  The  price  of  the  lots  was  $350  each, 
making  a  total  of  $3,500  for  the  ten  lots  purchased.  It  was 
stipulated  that  the  purchaser  should  erect  within  six  months 
"on  every  adjacent  two  lots"  a  cottage  conforming  to  plans 
and  specifications  which  were  made  a  part  of  the  contract,  and 
that,  upon  completion  of  all  oi*  any  of  the  cottages,  the  ap- 
pellant should  convey  the  lots  so  improved  to  the  purchaser, 
and  lend  him  $3,000  on  each  house,  and  should  take  a  mort- 
gage thereon  for  $3,700  to  secure  the  amount  so  loaned  and 
the  price  of  the  two  lots  up»on  which  the  cottage  was  erected. 
Early  in  August,  1919,  Shay  contracted  to  sell  one  of  the 
houses,  when  completed,  to  the  appellee  for  the  sum  of  $4,866. 
A  preliminary  payment  of  $500  was  required,  and  the  receipt 
given  for  it  states  that  $300  additional  was  to  be  paid  at  the 
completion  of  the  house,  and  the  balance  in  monthly  install- 
ments of  designated  amounts.  The  receipt  was  signed: 
"LeRoy  A.  Shay,  in  agreement  with  John  K.  Culver."    At 
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tke  saiue  time  a  promdasory  note  for  $500,  payable  three 
months  after  date,  was  signed  by  Shay,  and  delivered  to  the 
appellee  with  a  memorandam  on  it  to  the  effect  that  it  was  to 
bo  null  and  void  if  the  house  which  he  had  contracted  to  buy 
fJiould  be  accepted  by  him  on  its  completion.  Before  the 
construction  of  the  foundation  walls  was  begun.  Shay  aban- 
doned the  work  and  disappeared.  None  of  the  money  paid 
to  Shay  by  the  appellee  was  received  by  the  appellant. 

This  suit  charges  the  appellant  with  liability  for  the  re- 
payment to  the  appellee  of  the  amount  paid  on  account  of 
his  ineffectual  purchase.  The  theory  of  the  asserted  respon- 
sibility is  that,  in  contracting  to  sell  the  property  to  the  ap- 
pellee and  receiving  a  partial  payment  of  the  purchase  price, 
Shay  was  permitted  to  act  ostensibly  as  the  appellant's  agent. 
A  verdict  for  $500  was  rendered  in  the  appellee's  favor,  and 
the  appeal  is  from  the  ensuing  judgment 

One  of  the  exceptions  reserved  at  the  trial  was  taken  to  the 
refusal  of  the  court  to  withdraw  the  case  from  the  jury  on  the 
ground  that  there  was  no  evidence  legally  sufficient  to  prove 
that  Shay  had  any  authority,  express  or  implied,  to  bind  the 
defendant  in  the  transaction  on  account  of  which  the  plain- 
tiff made  the  payment  now  sought  to  be  recovered.  This 
ruling,  we  think,  was  proper.  The  question  was  not  whether 
Shay  was  in  fact  authorized  to  act  as  the  defendant's  agent, 
but  whether  he  was  invested  with  apparent  authority  to  rep- 
resent the  defendant  as  his  agent  for  the  purposes  of  the  con- 
tract of  sale  and  receipt  of  purchase  money  with  which  the 
suit  is  concerned.  Brager  v.  Levy,  122  Md.,  554.  The  trans- 
action with  the  plaintiff  occurred  at  a  branch  office  of  the  de- 
fendant at  Hamilton,  his  main  office  being  in  the  city.  On 
the  signs  displayed  at  the  Hamilton  office  no  other  name  than 
that  of  the  defendant  appeared.  The  office  was  in  charge  of 
an  agent  of  the  defendant  bv  the  name  of  Jerome  Norwood, 
and  was  allowed  to  be  used  also  by  Shay  for  the  sale  of  lots  of 
which  the  defendant  wa.^  the  record  owner.  There  was 
nothing  to  indicate  that  Phay  was  there  for  that  purpose 
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otherwise  than  as  the  defendant's  representative.  When  the 
plaintiff  called  at  the  oflSce  with  a  view  to  the  purchase  of  a 
oottage,  Mr.  Norwood  showed  him  the  plans,  and  informed 
him  of  the  price  of  the  house  which  he  afterwards  contracted 
to  buy,  and  referred  him  to  Shaj  for  the  further  purposes  of 
the  transaction.  In  front  of  the  office  in  which  the  confer- 
ences with  Norwood  and  Shay  were  held  was  a  blackboard  on 
which,  imder  the  caption :  "John  K.  Culver's  Specials,"  was 
the  announcement:  "Houses  and  Lots  $4,866.00."  The  sale 
to  the  plaintiff  was  for  the  price  mentioned  in  that  advertise- 
ment. The  receipt  for  the  $500  payment  recited  that  it  was 
on  account  of  the  purchase^  of  property  in  the  defendant's 
"West  Hamilton  Addition,"  and  the  promissory  note  for  the 
repayment  of  the  amount,  if  the  house  should  not  be  accepted 
when  finished,  was  made  payable  at  his  Hamilton  office.  The 
title  purchased  was  in  his  name,  and  the  negotiations  for  the 
sale  were  conducted,  and  the  initial  payment  was  made,  in 
his  regular  place  of  business.  When  the  plaintiff  entered  into 
the  contract  he  had  no  information  as  to  the  nature  of  the 
relations  between  Shay  and  the  defendant  other  than  was 
afforded  by  the  conditions  we  have  described,  and  possibly  by 
some  disputed  declarations  of  Norwood,  as  to  Shay's  au- 
thority to  act  for  the  defendant,  which  we  have  found  to  be 
inadmissible.  The  recital  in  the  receipt  that  Shay  was  acting 
in  pursuance  of  an  agreement  with  the  defendant  might  be 
regarded  as  consistent  with  a  reasonable  supposition,  under 
the  circumstances,  that  a  sales  agency  was  the  purpose  of 
the  agreement.  There  may  have  been  some  ground  for  an 
inference  against  agency  in  the  fact  that  the  promissory  note 
was  signed  by  Shay  in  his  own  name.  Whether  the  plaintiff 
ought  to  have  drawn  such  an  inference  at  the  time  he  con- 
tracted with  Shay  was  a  question  for  the  jury  to  consider. 
After  Shay's  default  the  plaintiff,  as  he  testifies,  called  to 
see  the  defendant  and  was  told  by  him  not  to  vwrry  about 
the  difficulty  which  had  developed,  as  "things  would  be  made 
all  right."    This  is  denied  by  the  defendant,  but,  with  regard 
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to  the  question  as  to  the  legal  sufficiency  of  the  evidence,  we 
must  assume  the  testimony  of  the  plaintiff  to  be  trua  In 
view  of  all  the  conditions  referred  to,  we  are  not  willing  to 
hold  that  the  issue  of  apparent  or  implied  agency  ought  to 
have  been  withdrawn  from  the  jury. 

There  are  exceptions  in  the  record  to  certain  rulings  of 
the  trial  court,  which  we  are  unable  to  sustain.  The  plain- 
tiff and  his  wife  were  allowed  to  testify,  against  the  defend- 
ant's objection,  as  to  statements  made  to  them  by  Mr.  Nor- 
wood to  the  effect  that  Shay  was  "to  build  the  houses  for 
Mr.  Culver,"  and  that  '^whatever  Mr.  Shay  did  Mr.  Culver 
would  back  up."  This  testimony  was  incompetent.  There 
was  no  proof  that  Norwood's  agency  was  of  such  a  character 
as  to  warrant  the  conclusion  that  he  was  authorized  to  bind 
the  defendant  by  the  declarations  quoted.  They  were  equiv- 
alent to  the  assertion  by  an  agent  of  the  existence  of  another 
agency  which  the  principal  is  alleged  to  have  conferred  upon 
a  third  person.  In  2  C,  J.,  942,  cases  are  cited  in  support 
of  the  proposition  that  the  declarations  of  an  agent  are  inad- 
missible to  prove  or  disprove  the  fact  of  another  agency  for 
the  same  principal,  "unless  it  appears  that  the  agent  making 
the  declaration  was  authorized  to  do  so,  or  that  it  was  made 
as  a  part  of  the  res  gestw  in  the  performance  of  some  duty 
pertaining  to  his  agency."  There  is  no  evidence  that  the 
statements  attributed  to  Norwood  were  made  in  the  dis- 
charge of  any  duty  imposed  upon  him  by  the  defendant, 
and  his  actual  want  of  authority  to  conunit  the  defendant 
to  responsibility  for  Shay's  engagements  is  clearly  shown  by 
the  proof.  It  would  not  have  been  competent  for  Norwood 
by  his  declarations  to  extend  his  own  powers  as  agent  beyond 
their  real  limits  {Oxweld  Acetylene  Co.  v.  Hughes,  126  Md. 
437;  Roland  v.  Peoples  Bank,  134  Md.  218),  and  certainly 
he  could  not  by  imauthorized  statements  as  to  the  agency  of 
another  person  subject  the  defendant  to  a  liability  which 
he  never  agreed  to  assume. 

Exception  was  also  taken  to  the  admission  of  evidence 
that  Shay  had  contracts  like  the  plaintiff's  with  two  other 
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purchasers  of  cottages  to  be  erected  on  the  lots  he  was  acquir- 
ing from  the  defendant,  and  that,  after  Shay's  disappear^ 
ance,  the  defendant  proceeded  to  build  the  houses  in  accord- 
ance with  the  original  plans,  and,  when  they  were  com- 
pleted and  sold  to  other  persons,  he  paid  to  the  two  indi- 
viduals referred  to,  who  had  bought  from  Shay,  the  amounts 
they  had  paid  to  him  on  account  of  the  purchase  money. 
These  reimbursements  were  made  a  number  of  months  after 
the  plaintiiFs  purchase  had  been  contracted  and  after  the 
defendant's  responsibility  in  regard  to  it  had  been  dis- 
avowed. The  erection  by  the  defendant  of  the  houses  which 
Shay  agreed  but  failed  to  build  under  his  contract  of  pur- 
chase does  not  indicate  that  the  pre-existing  relationship 
between  them  was  that  of  principal  and  agent,  nor  is  such  a 
conclusion  justified  by  the  fact  that,  after  the  lots  were 
finally  improved  and  sold,  the  defendant  voluntarily  made 
good  in  two  instances  the  losses  which  purchasers  from  Shay 
had  suffered  through  his  default.  It  was  testified  by  the 
defendant  without  contradiction  that,  while  denying  any 
liability  to  the  plaintiff,  he  offered,  as  in  the  case  of  the  two 
other  purchasers,  to  reimburse  him  out  of  the  proceeds  of 
the  property  when  improved  and  sold  for  an  increased  price, 
but  that  the  plaintiff  declined  the  proposal  and  demanded 
that  the  money  be  paid  to  him  immediately.  The  defendant 
himself  sustained  heavy  losses  in  these  transactions,  but  he 
was  apparently  disposed  to  protect  the  interests  of  those 
who  had  contracted  with  his  defaulting  vendee,  in  order,  as 
he  said,  ^*to  clear  up  the  situation."  This  attitude  was  con- 
sistent with  his  disavowal  to  the  plaintiff  of  any  legal  re- 
sponsibility for  Shay's  breach  of  contract.  The  question  as 
to  whether  the  act  of  an  alleged  principal  is  a  ratification  of 
a  supposed  agency  depends  upon  his  intention,  and  when  the 
act  relied  on  to  show  ratification  is  equally  consistent  with  a 
purpose  to  the  contrary,  an  intent  to  ratify  is  not  ordinarily 
implied.  2  C.  J.,  491.  The  proposal  and  provision  by  the 
defendant  for  the  relief  of  the  original  purchasers  could  not 
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be  said  to  be  a  recognition  of  an  agency  and  a  liability  which 
were  expressly  denied. 

No  reversible  error  has  been  found  in  any  of  the  other 
rulings  to  which  exceptions  were  reserved,  but  the  admis- 
sion of  the  evidence  opposed  by  the  exceptions  which  we 
have  discussed  was  prejudicial  to  the  defendant  and  entitles 
him  to  a  new  trial. 

Judgment  reversed  with  costs,  wnd  new  trial 
aivarded. 
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vs. 

BOAED  OF  SUPERVISORS  OF  ELECTIONS. 

Primary  Election — Review  of  Count — Procedure — Titne  of  Fil- 
ing Petition — Computation  of  Time. 

Code,  art.  3,  sec.  199B,  authorizing  a  candidate  for  nomina- 
tion, who  has  been  defeated  at  a  primary  election,  to  petition 
the  supervisors  of  elections  for  an  appeal  from  and  review  of 
the  action  of  the  judges  of  election,  and  providing  for  the  giv- 
ing by  the  petitioner  of  a  bond  to  be  approved  by  a  judge  of 
the  Baltimore  Supreme  Bench  or  of  the  circuit  court  of  the 
county,  contemplates  that  the  petition  shall  be  addressed  to  and 
filed  with  the  board  of  supervisors.  p.  461 

The  statute  authorizing  a  defeated  candidate  for  the  nomi- 
nation to  petition  the  supervisors  of  elections  for  a  review  of 
the  action  of  the  judges  of  election  "within  seven  days  after 
the  day  of  the  primary  election,"  it  was  not  sufficient,  when  the 
election  was  held  on  the  ninth  day  of  the  month,  to  file  the  peti- 
tion on  the  seventeenth  day  thereof.  pp.  462,  463 

When  by  a  statute  or  a  rule  of  court  the  time  stipulated  for 
the  performance  of  an  act  is  such  that  it  does  not  necessarily 
include  a  Sunday,  that  day  will  be  excluded  in  the  computa- 
tion of  time  for  the  performance  of  the  act  without  an  express 
requirement;  and  when  the  time  stipulated  must  necessarily 
include  one  or  more  Sundays,  that  day  will  be  included,  in  the 
absence  of  an  express  proviso  for  its  oxclusion.         pp.  463,  464 

Opinion  filed  January  27th,  1922, 

Appeal  from  the  Circuit  Court  for  Cecil  County  (Adkins, 
C.  J.,  Hopper  and  Wickes,  JJ.). 

Mandamus  proceeding  by  Clinton  J.  Yerkes  against 
David  G.  Black,  and  others,  constituting  the  Board  of  Super- 
visors of  Elections  of  Cecil  County.  From  an  order  dismis- 
sing the  petition  for  mandamus^  petitioner  appeals.  Affirmed. 

The  cause  was  argued  before  Boyd,  C.  J.,  Briscoe, 
Thomas,  Pattison,  TTrner,  Stockbrttxi^e,  and  Offitt,  JJ. 


Digitized 


by  Google 


456      TERKES  vs.  BOARD  OF  SUPERVISORS. 

Opinion  of  the  Court  [140 

William  L.  Rawls,  with  whom  were  Wittiam  Pepper  Cofir 
stable  and  Henry  L,  Constable  on  the  brief,  for  the  appellant. 

Isaac  Lobe  Straus,  with  whom  was  Omar  D.  Crothers  on 
the  brief,  for  the  appellee. 

Pattison,  J.,  delivered  the  opinion  of  the  Court. 

In  this  ease  Clinton  J.  Yerkes,  a  Democratic  candidate  for 
sheriff  at  the  primary  election  held  on  Friday,  September  9th, 
1921,  in  Cecil  County,  was^  by  the  oflScial  count,  returned 
defeated  by  one  J.  Wesley  McAllister,  also  a  candidate  for 
sheriff  of  the  same  party. 

On  the  15th  day  of  September  of  that  year,  Yerkes  sub- 
mitted to  the  HoNOEABLE  Lewin  W.  Wickes,  Aseociate  Judge 
of  the  Second  Judicial  Circuit  of  Maryland,  of  which  Cecil 
County  is  a  component  part,  a  petition  addressed  to  the  ap- 
pellees, "David  G.  Black,  Robert  B.  Foard  and  Victor  R. 
Bennett,  constituting  the  Board  of  Supervisors  of  Elections 
for  Cecil  County,"  in  which  it  is  allied  or  stated  that  the 
petitioner  thereby  appealed  from  the  "action  and  decision  of 
said  judges  of  election  in  declaring  that  J.  Wesley  McAllister 
received  the  highest  number  of  votes  cast  in  said  election 
for  the  oflSce  of  sheriff  *  *  *  at  said  primary  election,"  and 
requested  that  said  Board  should  "review  said  actions  and 
decisions  of  said  judges  of  said  primary  election  as  to  votes 
and  ballots  cast  at  said  primary  election  for  the  candidates 
for  the  nomination  of  sheriff,"  and  to  that  end  prayed  the 
Board  to  pass  an  order  "directing  all  ballot-boxes,  returns, 
tally  sheets  and  other  paraphernalia  of  said  election  to  be 
produced  before  it"  and  to  review  the  action  of  said  judges. 
The  petition  concluded  with  the  offer  to  give  bond  to  the 
State  of  Maryland,  in  an  amoimt  to  be  fixed  by  the  Circuit 
Court  for  Cecil  County,  to  pay  the  reasonable  costs  of  said 
appeal,  recount,  review  and  recanvass. 

On  the  same  day  Judgf  Wickfs  passed  the  following 
order: 
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'^Ordered  this  15th  day  of  September,  1921,  by  the 
Circuit  Court  for  Cecil  County  that  Clinton  J.  Yerkes, 
contestant  in  the  above  entitled  case,  give  bond  in  the 
sum  of  $500.00,  with  approved  security,  to  pay  the 
reasonable  costs  of  said  appeal,  recount,  review  and  re- 
canvass  in  the  above  mentioned  case. 

"It  is  further  ordered  that  a  copy  of  said  petition 
and  this  order  be  served  on  the  supervisors  of  elections 
by  September  20th,  1921." 

On  the  said  15th  day  of  September,  1921,  a  bond  was  sub- 
mitted to  and  approved  by  Judge  Wickes,  pursuant  to  his 
order  previously  passed,  and  a  oopy  of  said  petition,  with  the 
heading  thereto  "In  the  Circuit  Court  for  Cecil  County — 
No.  2  Petitions — September  Term,  1921,"  was  thereupon 
served  upon  Black,  Foard  and  Bennett,  Supervisors  of  Elec- 
tions for  Cecil  County,  by  the  sheriff  of  that  county. 

In  response  to  the  petition  of  the  appellant,  September 
2l8t,  1921,  was  fixed  by  said  Supervisors  as  the  day  upon 
which  they  would  sit  to  recount  and  recanvass  said  ballots, 
and  that  fact  was  conamunicated  to  the  appellant,  but  on  that 
day  counsel  for  J.  Wesley  McAllister  appeared  before  the 
board  and  objected  to  the  recount,  because,  as  stated  in  the 
petition  for  a  mandamus  subsequently  filed,  the  petition  filed 
by  the  petitioner  was  not  properly  filed  in  that  the  case  had 
been  filed  in  the  Circuit  Court  and  not  before  said  Board, 
and  upon  that  contention  the  Board  of  Supervisors  refused 
the  recount  and  recanvass  requested  by  the  petitioner. 

Thereafter,  on  September  24th,  1921,  the  appellant  filed, 
in  the  Circuit  Court  for  Cecil  County,  a  petition  asking  that 
the  writ  of  mandamus  be  directed  to  said  Black,  Foard  and 
Bennett,  Supervisors  of  Elections  for  Cecil  County,  com- 
naanding  them  "to  order  all  ballot  boxes,  returns,  tally  sheets 
and  other  paraphernalia  of  said  election  to  be  produced  be- 
fore them,  and  further  commanding  them  to  review  the  ac- 
tions of  the  judges  of  said  election  held  on  said  9th  day  of 
September,  1921,  in  so  far  as  the  same  related  to  the  nomi- 
nation for  the  office  of  sheriff  of  said  Democratic  party,  and 
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recount  and  recanvaBS  the  aaid  ballots  for  said  nomination  for 
said  office  in  the  election  districts  and  precincts  of  Cecil 
Oounty  cast  in  said  primary  election  for  each  of  the  candi- 
dates for  the  Democratic  nomination  for  said  office  of  sheriff/' 

The  petition  alleged  the  facts  that  we  have  stated,  to- 
gether with  the  further  fact  that  **the  petition  which  was  sub- 
mitted to  the  judge,  and  upon  which  the  order  aforesaid  was 
written,  waa  upon  the  same  day,  namely,  the  15th  day  of 
September,  1931,  handed  to  the  Qlerk  of  the  Circuit  Court 
for  Cecil  County,  and  immediately  thereafter,  on  the  16th 
day  of  September,  1921,  copies  of  said  petition  were  placed 
in  the  hands  of  the  Sheriff  for  Cecil  County,  to  be  delivered 
to  the  Board  of  Supervisors  of  Elections  for  that  coimty,  and 
were  by  said  Sheriff  served  upon  said  Board  of  Supervisors 
of  Elections  on  the  16th  day  of  September,  1921" ;  though  the 
day  upon  which  the  copy  was  served  upon  them  is  not  shown 
by  the  Sheriff's  return. 

The  petition  further  allied  that  "the  reason  stated  by 
counsel  for  the  said  J.  Wesley  McAllister  upon  which  said 
Board  acted,  namely :  that  said  petition  had  been  filed  in  the 
Circuit  Court  for  Cecil  County,  and  not  before  said  Boards 
was  entirely  witbout  foimdation  in  law  or  faxjt,  the  fact  beings 
that  within  seven  days  from  the  date  of  said  primary  election 
said  petition,  ^  *  *  properly  addressed  to  said  Board,  as  will 
appear  by  reference  to  copy  of  same  filed  herewith,  was  regu- 
larly and  duly  served  and  delivered  to  said  Board  by  the 
Sheriff  of  Cecil  County,  a(;ting  for  and  on  behalf  of  and  at 
the  direction  of  your  petitioner/' 

The  petition  was  answered  by  the  appellees  on  September 
26th,  1921,  and,  among  other  things,  it  is  therein  allied 
that  "the  petitioner  never  filed  with  the  Board  a  petition  for 
a  i-eoount  and  recanvass  of  the  votes  cast  in  said  primary  elec- 
tion with  re^poct  to  nomination  for  said  office  of  sheriff  of 
Cecil  County  *  *  *,  and,  furthermore,  that  no  petition  or 
proceeding  of  any  sort  whatsoever  with  respect  to  a  recount 
and  recanvass  of  said  votes  cast  in  said  primary  election  for 
the  offico  of  sheirff  *  *  *  was  in  any  manner  whatsoever  filed 
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with  or  referred  to  the  Board  within  seven  days  after  said 
primary  election  of  September  9th,  1921/  and  in  their  an- 
swer the  appellees  denied  "that  the  said  copy  of  said  petition 
and  order  *  *  *  was  served  by  the  Sheriff  *  *  *  upon  the  de- 
fendant Board  of  Supervisors  of  Elections,  on  the  16th  day  of 
September,  1921,  as  alleged  in  said  *  *  *  petition,"  but  the 
answer  avers  "that  on  Saturday,  September  l7th,  1921,  more 
than  seven  days  after  the  date  of  said  primary  election,"  the 
Sheriff  of  Cecil  County  left  with  each  of  the  members  of 
the  said  Board  of  Supervisors  "a  paper  purporting  to  be  a 
copy  of  the  petition  which  had  been  filed  in  the  office  of  the 
Clerk  of  the  Circuit  Court  for  Cecil  County  by  handing"  to 
each  of  them  said  alleged  copy  "without  ever  reading  it  or 
calling  his  attention  in  any  manner  whatsoever  to  what  it 
contained  or  to  what  it  related" ;  that  "the  whole  of  said  pro- 
ceedings alleged  to  be  a  service  of  said  petition,  for  whatever 
it  might  be  worth,  took  place  more  than  seven  days  after  said 
primary  election  of  September  9th,  1921,  and,  therefore,  were 
not  in  compliance  with,  but  were  in  disregard  and  violation 
of,  the  provisions  of  section  199B,"  art.  33  of  the  Code. 

A  demurrer  filed  to  the  answer  was  overruled  and  the  peti- 
tion dismissed  by  the  court,  and  it  was  from  the  action  of  the 
court  in  dismissing  the  petition  that  this  appeal  was  taken. 

This  appeal  raises  two  questions,  first,  were  the  filing  by 
the  appellant  in  the  office  of  the  Clerk  of  the  Circuit  Court 
for  Cecil  Ooimty  of  the  petition  addressed  to  the  Super- 
visors, and  the  proceedings  that  followed,  in  compliance  with 
the  requirements  of  the  act  in  respect  to  the  procedure  there- 
under; and  second,  if  so,  did  the  appellant,  within  the  mean- 
ing of  the  act,  "petition  the  Board  of  Supervisors  of  Elec- 
tion" "within  seven  days  after  the  date  of  the  primary  elec- 
tion." 

Sec.  199B,  art.  33  of  the  Code  provides: 

"Within  seven  days  after  the  day  of  any  primary 
election  any  candidate  for  a  nomination  or  for  dele- 
gate lO  any  convention  or  for  executive  or  member  of 
any  committee  or  position  who  has  been  defeated  on 


Digitized 


by  Google 


460      YERKES  vs.  BOARD  OF  SUPERVISORS. 

Opinion  of  the  Court.  [140 

the  face  of  the  returns  may  petition  the  Supervisors 
of  Elections  of  Baltimore  City  or  of  any  county  of 
the  State  for  an  appeal  from  and  review  of  the  action 
and  decision  of  the  judges  of  election  in  counting  the 
ballots  and  for  a  recanvass  and  recount  of  the  ballots 
cast  in  any  or  all  of  the  precincts  of  said  county  or  city 
or  ward  or  l^slative  district  or  political  division 
therein  *  *  *    . 

"The  supervisors  of  elections  of  Baltimore  City  and 
of  the  several  counties  of  the  State  are  hereby  given 
jurisdiction  and  power  to  hear  and  determine  said 
appeals ;  to  review  and  correct  the  action  of  the  judges 
of  election  in  their  respective  jurisdictions  and  to  re- 
canvass,  recount  and  certify  said  result  of  said  pri- 
mary election.  And  for  all  the  purposes  of  said  review, 
recount,  recanvass,  etc.,  the  said  supervisors  of  elec- 
tions shall  act  and  be  judges  of  election  for  counting 
said  ballots,  acting  as  such  in  the  premises  within  their 
respective  geographical  jurisdictions. 

'TJpon  the  filing  of  said  petition  as  aforesaid,  ac- 
companied by  affidavits  made  by  officers  of  election  or 
by  watchers,  challengers  or  by  other  persons  setting 
forth  acts  of  fraud,  mistake,  error  or  irregularity  in 
making  said  count  or  returns  by  the  judges  of  election, 
or  setting  forth  that  some  of  the  returns  and  tally 
sheets  of  said  primary  election  show  on  their  face 
ambiguity,  error,  or  fraud,  mistake  or  miscalculation 
by  the  judges  of  election,  or  if  no  such  affidavits  are 
filed  with  said  petition  and  the  petitioner  in  lieu  of 
such  affidavits  offers  to  give  and  does  give  bond,  in 
amount  to  be  fixed  in  each  instance  and  approved  by  a 
judge  of  the  Supreme  Bench  of  Baltimore  City  or  of 
the  circuit  court  for  the  county  as  the  case  may  be,  to 
pay  the  reasonable  costs  of  said  appeal,  recoimt,  review 
and  recanvass.  The  said  supervisors  shall  in  either 
event  produce  before  them  the  ballot  boxes,  returns, 
tally  sheets  and  paraphernalia  of  said  election  and 
shall  proceed  forthwith  in  a  summary  way  without 
answer,  pleading  or  technicality  and  without  requir- 
ing any  evidence  to  be  taken  or  proof  submitted,  to 
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review  the  actions  of  the  judges  of  elections  and  re- 
count the  ballots  in  the  precincts  named  in  said  peti- 
tion in  said  county,  city,  legislative  district,  ward  or 
other  political  division  thereof  as  the  case  may  be." 

The  statute  in  express  terms  confers  jurisdiction  and  power 
upon  the  Boards  of  Election  Supervisors,  when  an  appeal  to 
them  is  taken,  "to  review  and  correct  the  action  of  the  judges 
of  election  in  their  respective  jurisdictions,''  and  it  is  pro- 
vided that  the  party  desiring  to  take  an  appeal  from  the  ac- 
tion and  decision  of  the  judges  of  election  shall  *' petition  the 
Supervisors  of  Elections'^  for  an  appeal ;  and  upon  the  filing 
of  the  petition  the  petitioner  must  either  file  with  it  aflSdavits 
of  the  character  of  those  mentioned  in  the  statute,  or,  in  his 
})otition,  offer  to  give  bond  in  an  amount  "to  be  fixed  in 
each  instance  and  approved  by  a  Judge  of  the  Supreme 
Bench  of  Baltimore  City  or  of  the  circuit  court  for  the  county 
as  the  case  may  be,"  and  when  the  petition  is  filed  with  said 
aflSdavits,  or  when  the  petition  is  filed  without  the  affidavits, 
but  containing  the  offer  to  give  the  bond,  and  the  bond  is  then 
or  thereafter  given,  approved  by  the  judge  as  required  by  the 
statute,  the  Supervisors  shall  produce  before  them  the  ballot- 
boxes  and  forthwith  "proceed  to  review  the  action  of  the 
judges  of  election  and  recount  the  ballots  in  the  precincts 
named  in  said  petition  in  said  county,  city,  legislative  dis- 
trict, ward  or  other  political  division  thereof  as  the  case 
may  be." 

It  is  clear,  we  think,  that  the  statute  contemplates  that  the 
petition  in  such  cases  should  be  addressed  to  and  filed  with 
the  Board  of  Election  Supervisors.  It  is  only  when  the  party 
appealing  offers,  in  his  petition,  to  give  bond  in  lieu  of  filing 
the  affidavits,  mentioned  in  the  statute,  that  the  action  of  the 
court  is  in  anyway  invoked,  and,  then  only  to  the  extent  of 
determining  the  penalty  of  the  bond  and  approving  it  In 
fixinfi:  the  amount  of  the  bond  it  is  essential  that  the  court  be 
informed  as  to  the  extent  to  which  the  recount  or  recanvass  is 
to  be  made,  that  is,  whether  the  ballots  in  all,  or  only  in  some 
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oi'  the  precincts  are  to  be  recounted  or  recanvassed,  as  this 
affects  the  question  of  the  costs  of  the  recount,  and  it  is  to 
secure  the  payment  of  such  costs  that  the  bond  is  given. 
Therefore,  in  presenting  this  question  to  the  courts  the  ap- 
plication made  to  it  should  inform  it  as  to  such  facts,  and, 
as  it  acts  upon  them,  it  would  seem  to  be  the  better  and  proper 
practice  in  such  cases  to  file  the  application  or  petition  asking 
that  it  fix  the  amount  of  the  bond,  together  with  the  bond 
when  so  approved,  with  the  clerk  of  the  court,  by  whom  a 
certified  copy  of  such  bond  should  be  furnished  to  the  Board 
of  Supervisor?,  showing  that  the  party  appealing  to  them  had 
complied  with  thei  statute  in  giving  said  bond,  which,  under 
the  statute,  is  a  condition  precedent  to  their  proceeding  with 
the  recount  and  recanvass  of  the  ballots. 

It  is  contended,  however,  by  the  appellant,  that  the  Board 
of  Supervisors  may  be  "petitioned"  through  the  circuit  court, 
as  was  done  in  this  case,  and  it  is  claimed  that  such  is  the 
proper  procedure  in  view  of  the  fact  that  the  action  of  the 
court  is  invoked  in  the  approval  of  the  bond,  and  that  such 
procedure  is  essential  in  order  that  the  acts  of  the  court  may 
beoome  a  matter  of  record,  but  this  alleged  requirement  is 
provided  for  in  the  method  of  procedure  suggested  above. 

But  assuming,  though  not  deciding,  that  the  Board  of 
Sui)ervisors,  within  the  meaning  of  the  act,  oould  have  been 
^•petitioned"  in  the  way  here  attempted,  it  was,  we  think, 
essential  that  a  copy  of  the  petition  filed  with  the  clerk,  giv- 
ing notice  to  the  Board  of  Supervisors  of  the  petitioner's 
desire  and  request  for  an  appeal  from  the  action  of  the  judges 
of  election,  and  for  a  recount  and  recanvass  of  the  ballots, 
should  have  been  served  upon  the  Board  of  Election  Super- 
visors within  seven  days  after  the  day  of  the  primary  election. 

The  answer,  which  we  must  take  to  be  true  in  deciding  the 
question  here  presented,  arising  under  the  demurrer  thereto, 
alleges  that  a  copy  of  the  petition  was  not  served  upon  the 
members  of  the  Board  of  Supervisors  of  Election  until  Satur- 
day, the  I7th  day  of  September,  more  than  seven  days  after 
the  date  of  the  primaries,  unless  Sunday,  the  11th  day  of 
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September,  be  excluded  therefrom,  which  it  was  contended  by 
the  appellant  should  be  done. 

We,  however,  cannot  concede  the  correctness  of  his  con- 
tention. 

In  American  Tobacco  Company  v,  Strickling,  88  Md.  508, 
this  Oourt  quoted  with  approval  from  26  Ency,  of  Law,  10, 
in  which  it  is  said:  "As  a  general  rule  when  an  act  is  re- 
quired to  be  done  within  any  certain  number  of  days  after  or 
before  a  fixed  time,  Simday  is  to  be  included  in  computing 
the  number  of  days  when  it  exceeds  seven.  If  it  is  less  than 
seven,  Sunday  must  be  excluded."  The  Court,  in  that  case, 
speaking  through  Chief  Judge  Boyd,  further  said :  *'The 
rule  may  be  said  to  be  somewhat  arbitrary,  yet  it  is  not  with- 
out a  reason.  When  the  L^slature  fixes  a  limitation  of  time 
of  more  than  seven  days,  it  knows  that  the  period  must 
necessarily  include  one  or  more  Simdays,  and  hence  if  it  in- 
tends to  exclude  them  it  can  and  should  say  so,  but  when  the 
period  of  time  is  less  than  seven  days,  it  may  or  may  not 
include  a  Sunday,  depending  upon  the  day  of  the  week  it  is 
computed  from.'*  This  rule,  of  course,  will  not  apply  when 
Sundays  are  expressly  excluded  by  the  statute  or  the  intention 
of  the  legislature  to  exclude  them  is  manifest. 

The  above  stated  rule  is  well  supported  by  many  authori- 
ties, among  them,  Geneva  Cooperage  Co.  v.  Brown,  124  Ky. 
16;  State  v.  Michel,  52  La.  Ann.  936;  Cunnvngh/mi  v» 
Mahan,  112  Mass.  68;  and  Stevenson  v.  Donnelly,  221  Mass. 
161,  Annot.  Cases,  1917  E,  932.  By  the  riile  stated,  when 
the  time  is  less  than  seven  days,  Sunday  is  excluded,  but  when 
it  exceeds  seven  days,  Sunday  is  included.  It  will  be  thus 
observed  that  the  rule  is  silent  when  the  time  is  sei'^en  days. 
But  should  we  apply  the  reason  of  the  rule,  as  stated,  that 
where  the  time  named  must  necessarily  include  one  or  more 
Sundays  the  I.»egislature  would  have  expressly  excluded  Sun- 
day had  it  so  intended,  it  follows  that  when  the  time  is  seven 
days  Sunday  therein  should  be  included  in  the  computation, 
for  the  period  of  seven  days  must  necessarily  include  a  Sun- 
day. 
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In  Stevenson  v.  Donnelly,  supra,  in  which  the  opinion  was 
delivered  by  Chikf  Justice  Ruog,  and  where  the  period  of 
time  was  six  days,  the  above  stated  rule,  which  was  laid 
down  in  the  earlier  case  of  Curmingham  v.  Mohan,  supra,  was 
said  to  be  the  established  rule  of  interpretation  in  that  State. 
JuixiE  KuGG,  in  discussing  the  rule,  said:  "It  is  a  simple 
rule,  easy  of  application  and  as  free  from  the  possibility  of 
misapprehension  or  mistake  as  any  such  rule  well  can  be,  to 
hold  that  in  computing  any  period  of  time  less  than  a  weA, 
Sunday  is  to  be  excluded ;  and  that  in  computing  any  period 
of  time  of  a  week  or  more,  Sunday  is  to  be  included.  This 
is  the  law  as  it  has  been  commonly  understood  and  practiced 
in  this  Commonwealth  for  many  years.  It  is  a  good  practical 
rula  There  is  no  reasoti  disclosed  in  this  record  why  it 
should  not  be  applied  in  the  case  at  bar.  Although  in  this  in- 
stance the  effect  of  the  statute  in  prescribing  six  days  is  the 
same  as  if  a  period  of  seven  days  had  been  limited,  that  is  a 
mere  accident  and  does  not  affect  the  soundness  of  the  rule." 

The  established  rule  in  many  of  the  states,  including  Mary- 
land, is,  we  think,  well  stated  in  note  to  Stevenson  v.  Don- 
nelly, supra,  in  Anno.  Cases,  1917  E,  934,  where  it  is  said 
that  "when  by  a  statute  or  a  rule  of  court  the  time  stipu- 
lated for  the  performance  of  an  act  is  such  that  it  does  not 
necessarily  include  a  Sunday,  that  day  will  be  excluded  in 
the  computation  of  time  for  the  performance  of  the  act  with- 
out an  express  requirement;  and  when  the  time  stipulated 
must  necessarily  include  one  or  more  Sundays,  those  days  will 
be  included  in  the  absence  of  an  express  proviso  for  their 
exclusion." 

Under  this  rule  the  service  of  the  copy  of  the  petition  men- 
tioned in  this  case  upon  the  members  of  the  Board  of  Super- 
visors of  Election  was  not  within  seven  days  after  the  day  of 
said  primary  election. 

It  was  for  the  reasons  above  stated  that  the  order  of  the 
lower  court  dismissing  the  petition  for  the  writ  of  mandamus 
was  affirmed  by  the  per  curiamv  order  of  this  Court  heretofore 
filed. 
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Pledge  of  Stock — Repledge — Tortious  Conversion — Attach- 
ment— Debt  Fraudulently  Incurred — 
Implied  Contract. 

A  pledgee  of  corporate  stock  who  rehypothecates  it  to  secure 
a  personal  loan  to  him  for  a  sum  greater  than  the  amount  for 
which  it  has  pledged  with  him,  and  by  so  doing  places  the  stock 
beyond  his  power  to  return  it,  or  stock  of  the  same  kind,  to  the 
pledgor,  upon  his  paying  or  offering  to  pay  the  indebtedness 
for  which  it  is  pledged,  is  guilty  of  a  wrongful  conversion. 

p.  472 

A  printed  memorandum  upon  the  quarterly  statements  ren- 
dered by  a  firm  of  brokers  to  their  customers,  stating  that  "it  is 
understood  and  agreed  that  all  securities  carried  in  this  account 
or  deposited  to  sectire  the  same  may  be  carried  in  our  general 
loans,''  could  not  impair  the  effectiveness  of  a  special  written 
agreement  with  a  particular  customer,  that  the  latter  should 
have  a  right  to  the  return  of  the  securities  pledged  by  him,  or 
securities  of  like  kind  and  amount,  on  the  payment  of  his  in- 
debtedness, pp.  473-475 

That  one,  to  whom  securities  are  pledged  to  secure  a  loan  of 
less  than  their  value,  wrongfully  rehypothecates  them,  involves 
a  conversion  thereof,  with  the  result  that  thereupon  the  pledgee 
ceases  to  be  the  pledgor's  creditor  and  becomes  his  debtor,  and 
the  debt  thus  created  is  fraudulently  incurred,  within  the  mean- 
ing of  the  attachment  law.  pp.  475,  476 

While  the  debt  or  claim  upon  which  an  attachment  will 
issue  must  arise  out  of  a  contract,  it  need  not  be  an  express 
contract,  it  being  sufficient  if  the  facts  are  such  that  an  action 
of  assimipsit  would  lie.  p.  476 

The  wrongful  rehypothecation  of  corporate  stock  by  the 
pledgees  thereof,  involving  a  conversion  by  them  of  the  stock,  as 
preventing  their  performance  of  their  part  of  the  contract  of 
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pledge,  gives  rise  to  an  implied  contract,  which  will  support  an 
action  for  money  had  and  received.  pp.  477,  478 

Decided  February  8th,  1922. 

Appeal  from  the  Superior  Court  of  Baltimore  City 
(Amblee,  J.). 

Action  by  George  J.  Turner  and  W.  D.  Nelson  Thomas, 
trading  as  Turner  &  Thomas,  against  Howard  S.  Schwarz 
and  Allen  Schwarz,  trading  as  William  Schwarz  &  Sons. 
From  an  order  granting  a  motion,  by  Harry  N.  Baetjer,  trus- 
tee for  creditors  of  said  defendants,  to  quash  a  writ  of  attach- 
ment issued  in  behalf  of  plaintiffs,  plaintiffs  appeal.  Re- 
Tersed. 

The  cause  was  argued  before  Boyd,  O.  J.,  Pattison, 
Ubner,  Adkins,  and  Offuti,  JJ. 

Charles  Clagett,  with  whom  were  James  Thomus  and 
Clagett  &  Thomas  on  the  brief,  for  the  appellants. 

Joseph  France,  with  whom  were  Sanrnei  K,  8ndth  and 
y enable,  Baetjer  &  Howard  on  the  brief,  for  the  appellees. 

Pattison,  J.,  delivered  the  opinion  of  the  Court. 

This  appeal  is  from  an  order  of  the  Superior  Court  of 
Baltimore  City  quashing  an  attachment  on  original  process, 
instituted  by  the  appellants  against  the  appellees. 

The  appellants,  George  J.  Turner  and  W.  D.  Nelson 
Thomas,  partners  trading  as  Turner  &  Thomas,  in  the  months 
of  February  and  March,  1913,  purchased  through  the  appel- 
lees, William  Schwarz  &  Sons,  stock  brokers,  one  hundred 
and  ninety-eight  shares  of  the  capital  stock  of  The  National 
Bank  of  Baltimore,  at  and  for  the  sum  of  $180  per  shara 

The  appellants,  after  making  a  partial  payment  thereon, 
gave  to  the  appellees  their  six  promissory  notes  for  the  bal- 
ance of  the  purchase  money,  and,  to  secure  the  payment  of 
said  notes,  they  left  on  deposit  with  the  appellees  the  certifi- 
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oates  of  the  stock  so  purchased,  properly  endorsed  for  trans- 
fer. 

The  appellants  from  time  to  time  made  payments  to  the 
appellees  upon  the  indebtedness  created  by  the  purchase  of 
said  stock,  and  at  such  times  "withdrew  shares  of  stock  so 
held  as  collateral,"  when,  on  the  12th  day  of  December,  1920, 
there  remained  owing  thereon  to  the  appellees  the  sum  of 
$3,110.96,  and,  to  secure  the  payment  of  this  sum,  there  had 
been  left  with  the  appellees,  as  collateral,  forty-three  shares 
of  said  stock,  its  value  then  being  $180  per  share  or  $7,740 
in  the  aggr^ate,  thus  making  the  value  of  the  securities 
pledged  for  such  balance  $4,629.04  in  excess  of  the  debt  then 
owing  by  the  appellants  to  the  appellees. 

On  the  said  12th  day  of  December,  1920,  the  appellants 
tendered  to  the  appellees  the  balance  of  the  indebtedness 
owing  to  them  upon  said  purchase,  and  demanded  the  sur^ 
render  of  the  forty-three  shares  of  the  stock  held  by  the  appel- 
lees as  collateral ;  but  this  stock,  with  other  securities,  includ- 
ing the  securities  of  other  customers,  had  been  rehypothe- 
cated by  the  appellees  with  certain  financial  institutions  to 
secure  general  loans  to  them  amounting  to  $90,000  more  than 
the  aggregate  indebtedness  of  the  appellees'  customers,  for 
which  their  securities  had  been  pledged  by  them  respectively. 
Consequently  the  stock  of  the  appellants,  upon  the  payment 
of  the  amount  then  owing  by  them  to  the  appellees,  could  not 
have  been  withdrawn  from  those  with  whom  it  had  been  re- 
hypothecated, and  the  appellees,  having  no  other  stock  of  like 
kind  and  amount,  were  unable  to  comply  with  the  demand 
made  upon  them. 

The  appellants  then  tendered  to  the  appellees  the  sura  of 
$3,110.96,  the  amoimt  then  owing,  and  demanded  a  receipt 
therefor,  acknowledging  payment  in  full  of  the  entire  in- 
debtedness owing  by  them  on  account  of  the  purchase  of  the 
stock.  This,  the  appellants  say,  the  appellees  refused  to  do, 
but  the  appellees  deny  that  such  tender  was  ever  made  to 
them. 
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It  is  conceded  by  the  appellees  that,  on  the  12th  day  of 
December,  1920,  and  for  some  time  previous  thereto,  they 
were  insolvent,  and  that  their  liabilities  exceeded  their  assets 
by  the  sum  of  $100,000  at  least,  and  that  the  same  was  known 
to  them  certainly  from  the  10th  day  of  December,  1920. 

On  the  13th  day  of  December,  1920,  the  firm  of  William 
Schwarz  &  Sons,  appellees,  and  the  individual  members  of 
the  firm,  made  a  deed  of  trust  to  Harry  N.  Baetjer  for  the 
benefit  of  their  creditors.  This  deed  was  filed  on  the  14th 
day  of  December,  1920,  and  thereafter,  on  the  same  day,  the 
trustee  filed  his  bond  as  such  trustee ;  but  the  appellants  had, 
in  the  meantime,  sued  out  of  the  Superior  Court  of  Baltimore 
City  the  writ  of  attachment  in  this  case  against  the  appellees, 
which  was  laid  in  the  hands  of  the  Mercantile  Trust  and 
Deposit  Company,  prior  to  the  filing  of  said  deed  and  bond. 

The  affidavit  alleges  that  William  Schwarz  &  Sons,  appel- 
lees, are  bona  fide  indebted  unto  Turner  &  Thomas  in  the  sum 
of  $4,629.04,  being  above  all  discounts,  and  the  said  Turner 
&  Thomas  have  every  reason  to  believe : 

1.  That  the  said  Howard  S.  Schwarz  and  Allen 
Schwarz,  trading  as  William  Schwarz  &  Sons,  have 
assigned,  disposed  of,  or  concealed,  or  are  about  to 
assign,  dispose  of,  or  conceal  their  property  or  some 
portion  thereof,  with  intent  to  defraud. 

2.  That  the  said  Howard  S.  Schwarz  and  Allen 
Schwarz,  trading  as  William  Schwarz  &  Sons,  fraudu- 
lently contracted  the  debt  or  incurred  the  obligation 
aforesaid. 

The  account  filed  with  the  affidavit  is  as  follows : 

"Baltimore,  Md.,  Dec.  14,  1920. 
"Howard  S.  Schwarz  and  Allen  Schwarz,  co-part- 
ners, trading  as  William  Schwarz  &  Sons,  to  George 
J.  Turner  and  W.  D.  Nelson  Thomas,  trading  as  Tur- 
ner &  Thomas,  Dr.  to  money  received  as  part  payment 
on  purchase  price  of  forty-three  (43)  shares  of  The 
National  Bank  of  Baltimore  stock $4,629.04." 
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The  declaration  contains  four  counts  for  money  payable  by 
the  defendants  to  the  plaintiff : 

1.  For  money  lent  by  the  plaintiffs  to  the  defend- 
ants. 

2.  And  for  money  paid  by  the  plaintiffs  for  the 
defendants  at  their  request. 

3.  And  for  money  received  by  the  defendants  for 
the  use  of  the  plaintiffs. 

4.  And  for  money  found  to  be  due  from  the  defend- 
ants to  the  plaintiffs  on  accounts  stated  between  them. 

There  is,  in  addition  to  the  above,  one  special  count,  which 
alleges  that  the  appellees  agreed  to  purchase  for  and  deliver 
to  the  appellants  forty-three  shares  of  the  above  mentioned 
stocky  at  and  for  the  sum  stated,  the  amount  of  the  purchase 
price  therefor  being  $7,740,  and  of  this  sum  the  appellants 
have  paid  to  the  appellees  $4,629.04,  leaving  a  balance  of 
$3,110.96  owing  thereon,  which  they  are  ready  and  willing 
to  turn  over  and  deliver  to  the  defendants,  and  which  they 
have  tendered  to  the  defendants  in  full  payment  of  said  stock, 
but,  as  alleged  therein,  the  defendants  have  neglected  and 
refused  to  deliver  to  them  the  certificates  representing  said 
shares  of  stock,  and  have  failed  to  comply  with  their  obliga- 
tion under  said  contract,  whereby  the  plaintiffs  have  been 
greatly  damaged. 

Harry  N.  Baetjer,  the  trustee  under  the  deed  from  the  de- 
fendants in  the  attachment  proceedings,  moved  to  quash  the- 
writ,  assigning  the  following  reasons : 

"Because  the  debtors,  whose  goods,  chattels,  moneys 
and  securities  were  so  attached  are  residents  of  Mary- 
land and  had  prior  to  the  institution  of  this  suit  con- 
veyed their  property  to  the  said  Harry  X.  Baetjer, 
trustee,  by  deed,  for  the  benefit  of  all  creditors,  and 
have  not  assigned,  disposed  of  or  concealed  their  prop- 
erty or  any  portion  thereof  with  intent  to  defraud 
their  creditors,  nor  did  they  fraudulently  contract  the 
debt  or  incur  the  obligation  sued  on." 
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At  the  hearing  upon  the  motion  to  quash,  no  evidence  was 
taken,  but  in  lieu  thereof  an  agreed  statement,  containing  the 
facts  stated  above,  was  signed  by  the  respective  counsel  and 
filed  in  the  case. 

The  fraud  relied  on  as  the  basis  or  foundation  of  the  at- 
tachment proceedings,  is  the  donduct  of  the  appellees  in  re- 
hypothecating the  stock  of  the  appellants,  without  their 
authority  or  consent,  to  secure  a  personal  loan  or  loans  to 
them  much  greater  in  amount  than  the  indebtedness  owing 
by  the  appellants  to  the  appellees,  whereby  the  appellees  be- 
came unable  to  return  to  the  appellants  either  the  stock  so 
pledged,  or  stock  of  like  kind  and  amount,  upon  the  latter 
paying  or  oflFering  to  pay  to  the  appellees  the  indebtedness 
for  which  the  stock  was  pledged  with  them,  which  act  it  is 
claimed  was  an  unlawful  conversion  of  said  stock. 

In  4  R.  C.  L.  267,  it  is  said :  "A  broker  has  no  common 
law  right  to  separate  the  pledge  from  the  debt  by  pledging  for 
the  purpose  of  securing  his  own  indebtedness.  While  this 
is  the  rule,  its  practical  eflFect  is  very  largely  obviated  by 
the  character  of  the  property  which  is  the  subject  of  the 
pledge  and  by  the  custom  of  dealing  in  particular  markets. 
Shares  of  stock  or  securities  of  the  same  kind  are  identical  in 
character,  being  devoid  of  an  individuality  that  distinguished 
one  from  another  in  value  or  desirability.  Accordingly  it  is 
held  to  be  unnecessary  for  a  broker  to  retain  in  his  posses- 
sion the  identical  stock  purchased  by  him  on  his  customer's 
order,  it  being  sufficient  if  he  has  in  his  possession  or  under 
his  control  a  quantity  of  the  stock  or  bonds  in  question  equal 
to  that  purchased,  which  he  can  deliver  to  the  customer  when 
the  account  is  closed.  It  naturally  follows,  therefore,  that  he 
may  use  the  property  purchased  upon  margin,  as  the  exig- 
encies of  his  business  may  require,  so  long  as  he  has  in  his 
possession  sufficient  shares  or  bonds  of  the  same  kind  to  meet 
the  demands  of  his  client.  To  a  certain  extent,  this  is  con- 
ducive to  the  relaxation  of  the  strictness  of  the  common  law 
rule  denying  the  right  to  repledge.  *  *  *  While  the  right  to 
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do  so  is  sometimes  expressly  reserved,  the  general  consensus 
of  judicial  opinion  is  that  even  in  the  absence  of  such  a  reser- 
vation, it  is  to  be  implied  where  the  contract  between  the 
broker  and  his  client  is  entered  into  with  knowledge  of  the 
custom  to  repledge,  for  under  siich  circumstances  the  custom 
is  deemed  to  enter  into  and  form  a  part  of  the  contract  it- 
self/' But,  as  said  on  page  287  of  said  work,  "His  right  to 
repledge  is  limited  in  its  extent  to  the  amount  of  the  indebt- 
edness that  is  due  him  from  his  client.  Consequently,  if  he 
repledges  for  a  greater  amount,  it  is  an  act  of  conversion  on 
his  part," — citing  Clarice  v.  Baillic,  46  Can.  Sup.  Ct.  50 
Ann.  Cas.  1912  B  548,  and  note.  "The  purpose  of  this  is 
to  prot-ect  the  customer  so  that  if  necessary  he  could  go  to  the 
pledgee  of  the  broker  and  obtain  his  securities  by  payment 
of  the  amount  of  his  indebtedness  due  to  his  broker."  4  7?. 
a.  L.  268. 

It  is  said  in  9  0.  J,  544 :  "A  broker  who  has  bought  stock 
for  another,  *  *  *  may,  so  long  as  he  has  not  been  paid  or 
tendered  the  amount  of  his  advances,  pledge  it  to  the  extent 
of  his  lien  thereon  as  security  for  his  own  debt  to  a  third  per- 
son without  being  guilty  of  conversion  or  breach  of  contract, 
provided  the  broker  has  the  stock  under  his  control,  and  can 
resume  possession  by  paying  the  amount  borrowed  thereon. 
*  *  *  But  he  is  guilty  of  conversion  if  he  pledges  the  stock 
purchased  for  an  amount  greator  than  the  amount  of  his  lien 
thereon,  or  if  he  resells  or  otherwise  uses  the  stock  in  a  man- 
ner inconsistent  with  the  customer's  ownership,  without  re- 
taining control  of  sufficient  similar  stock,  so  that  he  is  unable 
to  make  delivery  on  demand  and  a  tender  of  his  balance  of 
the  price, — citing  McNeil  v.  New  York  Tenth  National 
Bank,  46  N*.  Y.  325;  Mayer  v.  Monzo,  151  App.  Div.  866, 
137  N.  Y.  S.  616 ;  Bothschild  v.  Allen.  90  App.  Div.  233,  86 
TO".  Y.  S.  42,  180  N.  Y.  561 ;  Matter  of  Pearmn.  19  App. 
Div.  478,  46  N.  Y.  S.  557;  Douglas  v.  Carpenter,  17  App.. 
Div.  329,  45  N.  Y  S.  219:  Spronl  v.  Sloan,  241  Pa.  284. 
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In  Sprovl  V.  Sloan,  supra,  the  court  said,  quoting  from  31 
Cyc.  837 :  "One  to  whom  stock  has  been  pledged  for  a  loan 
has  full  power  to  hypothecate  it  so  long  as  the  original 
pledgor  may  obtain  possession  of  it  upon  payment  of  his  debt ; 
but  if  it  has  been  mingled  with  the  other  securities  of  the 
pledgee,  or  has  been  rehypothecated  by  him  to  secure  a  dif- 
ferent or  larger  debt  than  that  for  which  it  was  pledged  to 
him,  or  if  the  collaterals  have  been  transferred,  but  the  obli- 
gation they  were  given  to  secure  retained,  or  if  it  has  been 
in  any  way  placed  beyond  the  control  of  the  pledgee,  this  is  a 
<»nversion.''  StricMand  v.  Magoun,  199  App.  Div.  113,  104 
X.  Y.  S.  425,  190  K  Y.  545,  83  K  E.  1132. 

And  it  was  said  by  this  Court  in  Oerman  Savings  Bank  v. 
Renshaw,  78  Md.  488:  "It  was  the  right  of  Renshaw  to 
have  a  return  of  his  stock  upon  making  good  his  indebtedness 
to  the  Nicholsons,  and  it  was  their  duty  so  to  use  it,  that  this 
right  of  Renshaw  should  be  fully  preserved.  The  rule  in 
such  a  case  is  well  stated  in  Lawre^ice  v.  Maxwell,  53  N.  Y. 
19,  23 :  ^Conceding  the  right  to  use  the  stock  pledged  by  way 
•of  hypothecation  or  otherwise  as  claimed,  and  that  it  was  out 
of  the  actual  possession  of  the  defendant,  it  was  his  duty  at 
once  to  regain  possession  and  restore  the  same  to  the  plain- 
tiff. A  neglect  or  refusal  to  do  so,  gave  the  plaintiff  an  action 
fis  for  a  conversion  of  property.'  " 

The  courts  of  New  York,  in  addition  to  the  courts  of  other 
states,  have,  by  a  long  line  of  decisions,  held  that  where  the 
pledgee  of  stock  has  rehypothecated  it  to  secure  a  personal 
loan  to  him  for  a  sum  greater  than  the  amount  for  which  it 
was  pledged  with  him,  and  he  has  by  so  doing  placed  the 
stock  beyond  his  power  to  return  it,  or  stock  of  the  same 
kind,  to  the  pledgor,  upon  his  paying  or  offering  to  pay  the 
indebtedness  for  which  it  was  pledged,  there  is  a  wrongful 
conversion  of  the  property. 

As  was  said  by  Mr.  Justice  Day^  who  delivered  the  opin- 
ion in  Richardson  v.  Shaw,  209  TJ.  S.  365,  52  L.  Ed.  835, 
the  decisions  of  the  courts  of  the  State  of  New  York,  where 
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such  transactions  are  most  numerous,  are  entitled  to  great 
weight  and  consideration. 

It  is,  however,  contended  by  the  appellees  that  in  this  case 
the  power  and  authority  to  rehypothecate  the  stock  to  secure 
a  personal  loan  for  a  sum  greater  than  the  amount  for  which 
the  stock  was  pledged  by  the  appellants  was  expressly  con- 
ferred upon  them  by  the  provisions  of  the  notes  by  which 
the  stock  was  pledged  as  collateral  security  for  the  payment 
of  the  indebtedness  evidenced  by  such  notes,  and  by  a  memo- 
randum appearing  at  the  head  of  each  of  the  quarterly  state- 
ments rendered  by  the  appellees  to  the  appellants  as  to  the 
staivs,  at  such  times,  of  their  accoimt  with  them. 

In  the  notes  referred  to  is  found  the  following  provision  r 
**We  herewith  deposit  as  collateral  security  for  the 
payment  of  said  sum  of  money  ♦  *  *  the  securities 
herein  named,  and  we  do  hereby  authorize  the  holder 
of  this  note  to  use,  transfer,  hypothecate  or  rehypothe- 
cate said  securities,  or  any  of  them,  the  holder  hereof 
agreeing,  as  evidenced  by  the  acceptance  of  this  note, 
to  return  unto  us  upon  the  payment  or  tender  of  pay- 
merit  of  the  amounts  hereby  secured  at  the  maturity 
of  this  obligation,  securities  of  like  kind  and  amount, 
but  not  the  specific  securities,  as  those  now  deposited 
*  *  *  as  collateral  security  for  the  payment  of  this 
note." 

And  the  memorandum  referred  to  at  the  heading  of  the 
statement  mentioned  is  as  follows: 

"It  is  understood  and  agreed  that  all  securities  car- 
ried in  this  account  or  deposited  to  secure  the  same 
may  be  carried  in  our  general  loans  and  may  be  sold  or 
bought  at  public  or  private  sale,  without  notice,  when 
such  sale  or  purchase  is  deemed  necessary  by  us  for 
our  protection." 

The  power  and  authority  conferred  upon  the  appellees  by 
the  provision  found  in  each  of  the  notes  to  "use,  transfer, 
hypothecate  and  rehypothecate  the  securities  of  the  pledgor''^ 
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was  subject  to  the  further  provision  therein  contained  that 
the  appellees  were  to  return  to  the  appellants,  if  not  the  stock 
pledged  by  them,  stock  of  like  kind  and  amount,  upon  the 
payment  or  tender  of  payment  to  them  by  the  appellants  of 
the  indebtedness  secured  by  the  collateral  notes. 

The  obligation  resting  upon  the  appellees  was  that  they 
should  so  use  and  rehypothecate  the  securities  pledged  with 
them  as  to  be  able  to  comply  with  the  condition  to  return  to 
the  appellants,  upon  the  payment  or  tender  of  payment  of 
the  indebtedness  owed  by  them,  stock  of  said  bank  equal  in 
amount  to  the  stock  pledged,  though  not  required  to  return 
the  specific  shares  of  stock  pledged,  the  ownership  of  which 
was  evidenced  by  the  certificate  or  certificates  thereof.  This 
they  failed  to  do  when  they  placed  the  pledged  stock  beyond 
their  control  by  the  rehypothecation  of  it,  with  others,  to  se- 
cure a  personal  loan  to  them  greatly  in  excess  of  the  indebted- 
ness for  which  it  was  placed  with  them,  without  having  at 
such  time  in  their  possession  and  under  their  control  stock 
of  said  bank  of  the  amount  of  that  pledged  with  which  to 
comply  with  the  condition  imposed  upon  them,  and,  because 
of  such  failure  on  their  part,  the  rehypothecation  of  said 
stock  amounted  to  an  unlawful  conversion  of  it  by  the  appel- 
lees.. 

But  it  is  further  contended  by  the  appellees  that  they  were 
authorized  and  empowered  to  rehypothecate  the  appellants' 
stock,  in  the  mannei'  in  which  they  did,  by  virtue  of  the 
memorandum  above  mentioned  appearing  at  the  head  of  the 
quarterly  statements  rendered  by  the  appellees  to  the  appel- 
lants, showing  the  condition  of  their  account  with  them,  in 
which  it  was  stated  that  "it  is  imderstood  *  *  *  that  all 
securities  carried  in  this  account  *  *  *  may  be  carried  in  our 
general  loaris''  etc. 

This  memorandum,  it  seems,  appeared  upon  all  statements 
sent  out  by  the  appellees  to  their  customers,  whether  the 
customer  to  whom  it  was  sent  had  or  had  not  an  agreement 
with  them  in  respect  to  their  right  to  use,  transfer,  h>T)othe- 
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cate  or  rehypothecate  the  customer's  securities  in  the  pro- 
curement of  loans  to  them.  To  the  appellants,  who  had  a 
special  written  agreement  with  the  appellees  by  which  the 
rights  of  both  parties  thereto  were  clearly  limited  and  defined, 
a  mere  printed  general  statement  appearing  at  the  head  of  the 
quarterly  statements,  inconsistent  with  the  provisions  of  the 
written  agreement,  had,  as  to  them,  no  special  significance 
or  meaning.  It  is  not  to  be  supposed  that  the  appellants,  in 
view  of  their  written  agreement  with  the  appellees,  regarded 
the  statement  contained  in  the  memorandum  as  applying  to 
them,  and  as  having  the  possible  effect  of  depriving  them  of 
the  right  conferred  upon  them  by  said  wi*itten  agreement, 
under  which  they  parted  with  the  securities,  to  have  such 
securities,  or  securities  of  like  kind  and  amount,  returned 
to  them  upon  the  payment  or  tender  of  payment  of  the  in- 
debtedness owing  to  the  appellees.  Nor  should  ^xwh  eflFect 
be  given  to  the  statement  in  the  memorandum. 

There  is,  however,  a  further  contention  made  by  the  ap- 
pellees, and  one  upon  which  they  seem  chiefly  to  rely  in  sup- 
port of  the  order  passed  by  the  court  below  quashing  the 
attachment.  It  is  contended  by  the  appellees  that  the  at- 
tachment should  not  lie,  because,  as  alleged  by  thent,  the 
debt  or  obligation  forming  the  foundation  or  ground  work  of 
the  attachment  was  not  fraudulently  contracted  or  incurred 
by  the  appellees,  in  that,  at  the  time  the  contract  was  made,  in 
respect  to  the  return  of  the  securities  pledged,  or  securities  of 
like  kind  and  amount,  no  fraud,  or  intention  to  defraud  on 
the  part  of  the  appellees  existed.  It  was  not  essential  to 
the  validity  of  the  attachment  that  any  fraud  or  intention 
to  defraud  at  that  time  should  have  existed. 

In  cases  of  this  character,  the  law,  as  summarized  by  Mr. 
Jones,  in  his  work  ou  Pledges,  sec.  496,  and  approved  by 
the  United  States  Supreme  Court  in  Richardson  v.  Shaw, 
supra,  is  as  follows:  "The  broker  acts  in  a  threefold  rela- 
tion: First,  in  purchasing  the  stock  he  is  an  agent;  then,  in 
advancing  money  for  the  purchase,  he  becomes  a  creditor: 
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and  finally,  in  holding  the  stock  to  secure  the  advances  made, 
he  becomes  a  pledgee  of  it." 

The  appellees  in  this  case  held  the  forty-three  shares  of 
the  stock  of  the  National  Bank  of  Baltimore,  belonging  to 
the  appellants,  as  pledgees,  it  having  been  pledged  to  them  by 
the  appellants  to  secure  the  amount  which  remained  owing 
by  the  appellants  to  the  appellees  upon  the  purchase  price  of 
the  stock  bought  by  the  appellees  for  and  on  behalf  of  the 
appellanta 

The  appellees  having  advanced  part  of  the  money  with 
which  to  purchase  the  stock  or  securities  afterwards  pledged 
with  them,  were  also  creditors  of  the  appellants  to  the  amount 
of  such  unpaid  advancement,  which  at  the  time  of  the  rehy- 
pothecation  of  the  stock  amounted  to  $3,110.96.  But,  upon 
the  wrongful  rehypothecation  and  conversion  of  the  stock, 
the  appellees  thereby  ceased  to  be  the  creditors  of  the  appel- 
lants, and,  because  of  said  act  of  the  appellees,  they  from,  and 
after  such  time  became  the  debtors  of  the  appellants.  And  it 
was  that  act  of  the  appellees  that  constituted  the  alleged 
fraud  complained  of.  The  creation  of  the  debt  therefore  w«s 
simultaneous  with  the  commission  of  the  alleged  fraud. 

It  is  true,  as  contended  by  the  appellees,  that  the  drf)t  or 
claim  upon  which  an  attachment  will  issue  must  arise  out  of 
a  contract,  but  it  need  not  be  an  express  contract.  It  is  suffi- 
cient if  it  arises  out  of  an  implied  contract,  as  in  thb  case. 

In  Dowries  v.  Baltimore  City,  111  Md.  694,  Downes,  as 
alleged  in  the  account,  was  indebted  unto  the  Mayor  and 
City  Council  of  Baltimore  in  the  sum  therein  named  for 
money  stolen  by  him  from  the  Mayor  and  City  Council  and 
appropriated  to  his  own  use.  One  of  the  groimds  of  the  mo- 
tion to  quash  the  attachment  in  that  case  was  that  "there  was 
no  contractual  obligation  due  the  plaintiff  induced  by  the 
fraud  of  the  defendant."  This  Court  said,  speaking  througji 
JmxJB  Peabce  :  "The  foundation  of  such  an  attachment  is 
the  averment  of  an  existing  indebtedness,  so  that  our  inquiry 
must  be  what  circumstances  or  facts  will  warrant  an  averment 
■or  aflSdavit  of  indebtedness.     If  one  buys  goods  of  another. 
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intending  to  pay  for  them  on  the  terma  stipulated,  but  failing 
to  do  so,  he  may  if  a  non-resident,  or  an  absconder,  be  pro- 
ceeded against  by  attachment  If,  being  a  resident,  he  buys 
goods,  not  intending  to  pay  for  them,  or  if  after  his  purchase, 
he  assigns  or  disposes  of  his  property  or  is  about  to  do  so, 
with  the  intent  to  defraud  his  creditors,  he  may  be  proceeded 
against  in  like  manner.  Why  then,  if  by  theft,  he  acquires 
possession  of  the  goods  or  money  of  another,  with  the  intent 
to  defraud  such  other  person,  may  he  not  be  proceeded  against 
by  attachment?  Is  he  any  the  less,  in  law  or  in  morals,  a 
debtor,  because  he  has  acquired  possession  of  another's  goods 
bv  violence  or  trespass,  than  if  he  had  acquired  possession 
by  a  contract  unmixed  with  fraud,  at  the  time  the  contract 
was  made,  or  by  a  contract  obtained  by  fraud  or  artifice  on 
his  part  ?  We  do  not  think  so ;  the  highest  court  in  this  State 
has  long  ag|o  decided  that  this  term  'indebted/  as  used  in  the 
attachment  acts  is  not  to  be  construed  in  a  technical  or  strict 
legal  sensa  Wilson  v.  WUsan,  8  Gill,  192 ;  Franklin  v.  Olaf- 
tin,  49  Md.  38.  It  should  be  conceded  that  the  claim  must 
arise  ex  contractu,  but  this  contract  may  be  implied.'' 

And  in  the  same  opinion  it  is  said :  "The  test  of  jurisdic- 
tion which  is  thus  necessarily  suggested,  is  this.  If  the  facts 
thus  allied  would  sustain  an  action  of  assumpsit  in  the 
ordinary  form,  the  attachment  should  lie,  if  they  would  not, 
the  motion  to  quash  should  prevail." 

In  the  early  case  of  Murphy  v.  Barron,  1  H.  &  G.  258, 
which  has  been  followed  in  many  cases  subsequently  decided 
by  this  Court,  it  was  said :  "The  action  for  money  had  and 
received  is  an  equitable  action,  and  equally  as  remedial  in  its 
effects,  as  a  bill  in  equity.  Evans,  in  his  Essay  on  the  Action 
for  Money  had  and  received,  23,  states  the  principle  to  be, 
that  a  suit  in  equity  must  be  considered  as  being  merely 
equivalent  to  an  action  for  money  had  and  received ;  and  one 
of  the  grounds  upon  which  this  action  can  be  supported,  is 
where  money  has  been  paid  upon  a  consideration  which  has 
failed.  *  *  *  In  Moses  v.  Macferlan,  2  Burr,  1012,  Lord 
Mansfield  says,  *the  gist  of  this  kind  of  action  is,  that  the 
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defendant,  upon  the  circumstances  of  the  case,  is  obliged  by 
the  ties  of  natural  justice  and  equity,  to  refund  the  money' 
*  *  *  K  one  man  takes  another's  money  to  do  a  thing,  and 
refuses  to  do  it,  it  is  a  fraud;  and  it  is  at  the  election  of  the 
party  injured  either  to  affirm  the  agreement,  by  bringing  an 
action  for  the  non-performance  of  it;  or  to  disaffirm  the 
agreement  ab  initio,  by  reason  of  the  fraud,  and  bring  an 
action  for  money  had  and  received  to  his  usa" 

The  allied  debt  or  obligation  incurred  in  this  case  arose 
out  of  an  implied  contract  resulting  from  the  wrongful  con- 
version by  the  appellees  of  the  appellants'  stock;  and  because 
of  such  wrongful  omversion^  by  which  the  appellees  were  pre- 
vented from  performing  their  part  of  the  contract  made  with 
the  appellants,  it  was  within  the  rights  and  power  of  the 
latter  to  disaffirm  said  contract  so  made  with  the  appellees 
and  to  sue  for  and  recover  the  amount  owing  to  them  by  the 
appellees  upon  the  said  implied  contract  under  the  count  in 
their  declaration  "for  money  had  and  received." 

The  learned  court  below,  we  think,  erred  in  sustaining  the 
motion  to  quash  the  atachment  and  we  will,  therefore,  reverse 
the  order  appealed  from. 

Order  reversed  and  cause  remanded,  the  ap- 
pellees to  pay  the  costs. 
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MEDA  E.  WOLFE 

vs. 

FIRST  NATIONAL  BANK  OF  ITNION  BRIDGE. 

Forgery  of  Signature — Estoppel  to  Assert, 

Defendant,  who,  after  being  informed  by  plaintiff  bank  that 
her  name  appeared  on  a  note  discounted  by  the  bank  for  her 
husband,  failed  to  inform  the  bank  that  her  purported  signa- 
ture was  a  forgery,  with  the  result  that  the  husband's  assets 
were  applied  to  the  payment  of  his  other  obligations,  including 
notes  held  by  another  bank  on  which  both  husband  and  wife 
were  liable,  leaving  nothing  for  the  payment  of  plaintiff  bank, 
was  estopped  to  assert  the  forgery  as  a  defense  to  the  note.       ^ 

Decided  February  8th,  W22. 

Appeals  from  the  Circuit  Court  for  CaiTQll  County  (Mo^ts, 

J.). 

Two  actions  by  the  First  National  Bank  of  Union  Bridge, 
Maryland,  against  W.  Scott  Wolfe  and  Meda  A.  Wolfe,  his 
wife.  From  an  order  in  the  one  case,  reducing  a  judgment 
by  confession  against  defendant  Meda  A.  Wolfe,  both  plain- 
tiff and  said  defendant  appeal,  and  from  an  order  in  the  other 
case,  striking  out  a  judgment  by  confession  against  said  Meda 
A.  Wolfe,  plaintiff  appeals.    Both  orders  reversed. 

The  causes  were  argued  together  before  Boyd,  C.  J., 
Thomas,  Pattison,  Frtster,  Adkins,  and  Offftt,  J  J. 
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F,  Neal  Parke,  with  whom  were  Ivan  L.  Hoff  and  Bond  & 
Parke  on  the  brief,  for  the  First  National  Bank  of  Union 
Bridge. 

Frank  L.  Stoner,  with  whom  was  Edward  0.  Weant  on  the 
brief,  for  Meda  E.  Wolfe. 

Pattison,  J.,  delivered  the  opinion  of  the  Court. 

On  the  10th  day  of  January,  1921,  a  judgment  by  con- 
fession waa  entered  in  the  Circuit  Court  for  Carroll  County, 
in  favor  of  the  First  National  Bank  of  Union  Bridge,  Mary- 
land, against  W.  Scott  Wolfe  and  Meda  E.  Wolfe,  his  wife^ 
upon  the  power  contained  in  a  note  for  the  sum  of  $1,500, 
dated  the  15th  day  of  Jime,  1921,  payable  in  six  months 
thereafter  to  said  bank,  with  the  names  of  W.  Scott  Wolfe 
and  Meda  E.  Wolfe  attached  thereto  as  makers.  And  on  the 
19th  day  of  the  same  month  (January,  1921)  another  judg- 
ment was  entered  in  that  court  in  favor  of  said  bank  against 
Wolfd  and  his  wife  upon  the  power  in  a  like  note,  dated  July 
14th,  1920,  for  said  sum,  payable  as  the  other,  in  six  months 
thereafter,  to  said  bank  with  the  names  of  Wolfe  and  his  wife 
attached  thereto. 

On  the  14th  day  of  April,  1920,  Meda  E.  Wolfe,  the  wife, 
filed  a  motion  in  each  of  the  two  cases  asking  that  the  judg- 
ment entered  therein  agains.t  her  be  stricken  out,  because,  as 
jilie  alleged  therein  the  name,  *^Meda  E.  Wolfe,''  appearing  to 
each  of  said  notes  was  not  signed  by  her  or  by  her  authority, 
but  was  a  forgery. 

The  two  cases,  upon  the  motions  filed,  were  heard  together 
by  the  court. 

Tn  the  first  of  these  cases  the  court  granted  the  motion  to 
the  extent  of  reducing  the  judgment  of  $1,500  entered  therein 
against  Meda  E.  Wolfe  to  $1,283.66:  and  in  the  second  case 
the  motion  was  granted  and  the  judgment  therein  iigainst 
Meda  E.  Wolfe,  for  $1,500  was  stricken  out. 

In  the  first  case  both  Meda  E.  Wolfe  and  the  bank  appealed 
from  the  order  of  the  court,  and  from  the  order  in  the  second 
case  the  bank  appealed.     The  appeal  and  cross  appeal  in  the 
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first  case,  No.  ll-S  of  the  October  Term  of  this  Court,  and  the 
appeal  in  the  second  case,  No.  113  of  the  same  term,  are  be- 
fore us  in  one  record. 

It  is  in  evidence  that  on  or  about  the  1 5th  day  of  Decem- 
ber, 1919,  W.  Scott  Wolfe  obtained  from  the  First  National 
Bank  of  Union  Bridge  a  loan  for  the  sum  of  $1,500  upon  the 
faith  or  credit  of  himself  and  wife,  as  testified  to  by  him, 
after  he  had  given  to  the  bank  a  statement  of  the  specific 
property  owned  by  him  and  his  wife. 

To  secure  the  loan  Wolfe  gave  to  the  bank  a  note  for  said 
sum,  dated  the  15th  day  of  December,  1919,  payable  to  the 
bank  six  months  thereafter.  To  which  note  was  attached  the 
name  of  himself  and  wifa  Upon  the  receipt  of  the  money 
obtained  on  said  note,  Wolfe  opened  an  account  with  the  bank 
in  the  name  of  "F.  S.  Wolfe  and  Co." 

On  the  14th  day  of  January,  1920,  Wolfe  obtained  a  second 
loan  from  the  bank  for  the  same  amount,  and  to  secure  that 
loan  he  gave  to  it  a  like  note  for  $1,500,  payable  in  six 
months  thereafter,  with  the  name  of  himself  and  wife  at- 
tached thereto  as  makers. 

These  notes  became  due  on  the  19th  of  June  and  the  14th 
of  July,  1920,  respectively,  and  not  being  paid  when  due,  they 
were  renewed  for  another  six  months  by  notes  for  the  same 
amount  purporting  to  have  been  signed  by  Wolfe  and  wife  as 
makers. 

Tt  was  upon  these  last  mentioned  notes,  falling  due  on  the 
15th  day  of  December,  1920,  and  the  14th  day  of  January, 
1921,  respectively,  that  the  judgments  involved  in  this  case 
■were  entered. 

At  the  time  Wolfe  obtained  said  loans  from  the  bank,  and 
prior  thereto,  he  was  conducting  a  coal  business  in  the  town 
of  New  Windsor,  Carroll  County,  Maryland,  about  four  miles 
from  TTnion  Bridge,  and  at  which  place  he  resided  with  his 
family. 

On  July  13th,  1920,  Meda  E.  Wolfe  wrote  to  the  First 
National  Bank  of  Union  Bridge  saying :    "Advise  me  if  you 
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hold  any  notes  for  which  I  am  given  as  security;  also  wish 
to  advise  you  to  accept  no  notes  on  which  my  name  appears 
as  security.'' 

She  was  induced  to  write  the  above  letter  because,  as  stated 
by  her  husband,  she  was  told  by  a  woman  of  her  neighbor- 
hood, *'that  some  of  the  people  did  not  have  as  much  money 
as  was  given  to  them.''  This,  he  said,  made  her  a  ^'little 
suspicious,"  and  '*she  wrote  to  different  banks  to  know  if  her 
name  was  on  any  paper." 

This  letter,  Mr.  Olmstead,  cashier  of  the  First  National 
Bank  of  Union  Bridge,  said,  was  received  at  the  bank  after 
the  renewal  note  of  July  14th  was  delivered  to  the  bank; 
that  on  the  day  following  its  receipt  he  wrote  Mrs.  Wolfe 
telling  her  they  had  two  notes,  each  for  the  sum  of  $1,500, 
and  he  gave  to  her  the  date  of  each  nota 

The  letter  to  her  from  the  bank  was  misplaced  or  lost ;  at 
least,  it  does  not  appear  in  evidence;  but  Mrs.  Wolfe  and 
their  son,  James,  who  was  at  the  time  engaged  in  the  drug 
business  at  New  Windsor,  both  testified  that  it  was  said  in 
the  letter  to  her  that  she  was  on  notes  therein  amounting  to 
$1600,  while  her  husband  testified  that  the  letter  stated  that 
there  were  two  notes  in  the  bank  upon  which  her  name  ap- 
peared amounting  to  $1500. 

Upon  the  receipt  of  the  letter  from  the  bank,  Mrs.  Wolfe 
sought  the  counsel  of  Mr.  Stoner,  a  well  known  attorney  of 
the  Frederick  ]>ar,  and  her  attorney  in  this  case,  and,  after 
telling  him  of  the  signing  of  the  notes  by  her  husband  with- 
out her  knowledge  or  authority,  she  was  advised  by  him  to 
have  her  husband  turn  over  his  business  to  her  to  protect 
her  against  any  loss  she  might  sustain  by  reason  of  such 
alleged  forgeries.  This  advice  was  received  a  few  days,  or 
a  short  time  only,  after  the  receipt  of  the  letter  from  the 
bank,  and,  pursuant  to  the  advice  of  her  attorney,  a  paper 
writing  was  prepared  by  her  son,  which  was  referred  to  by 
the  witnesses  as  a  power  of  attorney,  authorizing  the  son  to 
take  over  and  conduct  the  coal  business  of  the  father.  This 
paper  was  signed  by  W.  Scott  Wolfe,  and  the  business  was 
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taken  over  by  the  son,  in  the  management  of  which  he  was 
materially  assisted  by  his  mother. 

About  a  week  after  executing  the  power  of  attorney,  Wolfe 
left  his  home  and  went  to  the  cement  plant  at  Union  Bridge, 
where  he  worked  as  a  laborer  for  a  week  or  two,  when  he  was 
taken  sick  and  returned  to  his  home,  and  upon  his  recovery, 
about  two  weeks  thereafter,  he  went  back  to  the  coal  yard, 
as  his  son  had  said  "he  did  not  want  anything  more  to  do 
with  it." 

In  the  meantime  much  of  the  coal  had  been  sold,  and  the 
money  received  therefor,  amounting  to  $1,283.66,  had  first 
been  deposited  in  the  First  National  Bank  of  New  Windsor 
to  the  account  of  Meda  E.  Wolfe,  and  thereafter  applied  by 
her  to  the  payment  of  notes  in  that  bank,  among  them  two 
notes,  one  for  $500  and  the  other  for  $300,  which,  she 
admitted,  she  had  signed  for  her  husband. 

How  long  W.  Scott  Wolfe  thereafter  conducted  the  coal 
business,  and  what  he  realized  therefrom,  is  not  shown  from 
the  record,  although  it  is  disclosed  by  it  that  at  the  time  the 
case  was  heard  in  the  court  below,  in  May,  1921,  and  for 
six  weeks  prior  thereto,  W.  Scott  Wolfe  was  not  living  at 
home  with  his  family,  but  was  employed  as  a  laborer  in  the 
cement  plant  at  Union  Bridge. 

Tn  speaking  of  the  letter  of  ilrs.  Wolfe  to  the  bank,  dated 
July  13th,  1920,  Mr.  Olmstead,  the  cashier,  said  that  upon 
receipt  of  it  he  thought  it  was  ^'peculiar"  that  she  should 
inquire  "whether  such  notes  were  there,''  but  when  she  failed 
to  reply  to  his  letter  he  then  felt  that  everything  was  all 
right;  and  it  was  not  until  March,  1921,  when  these  proceed- 
ings were  instituted  in  the  court  below  to  strike  out  the 
judgments,  that  he,  or  the  oflBcials  of  the  bank,  had  any  infor- 
mation of  the  claim  made  by  Mrs.  Wolfe  that  she  had  not 
signed,  or  authorized  her  husband  to  sign,  the  notes  upon 
which  the  judgments  were  entered. 

About  the  time  these  notes  became  due  the  bank  learned 
of  the  negotiations  going  on  for  the  sale  of  certain  real  estate 
owned  by  Mrs.  Wolfe  in  Union  Bridge,  and  it  was  this  fact 
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that  caused  the  bank  to  enter  up  judgments  on  the  notes. 
The  entry  of  the  judgments,  it  would  seem,  was  not  known 
to  Mrs.  Wolfe  until  discovered  by  the  attorney,  employed  by 
the  purchaser  of  the  property  to  examine  her  title  thereto 
preparatory  to  its  conveyance  to  the  purchaser;  and  then  it 
was  that  the  proceedings  to  strike  out  the  judgments  were 
instituted. 

It  is  also  in  evidence  that  this  property,  which  was  about 
to  be  sold  by  Mrs.  Wolfe  at  and  for  the  sum  of  $1900,  was 
sold  some  years  before  by  Mr.  Wolfe,  as  trustee,  and,  at  the 
sale  made  by  him,  Mrs.  Wolfe  was  returned  as  the  pur- 
chaser of  the  property,  presumably  for  the  sum  of  $1300  or 
thereabout,  as  it  is  disclosed  by  the  record  that  Mr.  Wolfe 
paid  $1000  of  the  purchase  money  and  his  wife  $300.  In 
the  sale  of  it  by  Mrs.  Wolfe,  it  was  agreed  by  her  and  her 
husband  that  he  should  receive  of  the  purchase  money  $1000 
to  reimburse  him  for  what  he  had  paid  upon  the  purchase 
money  at  the  sale  when  she  was  returned  the  purchaser.  The 
sale,  however,  by  her,  as  well  as  the  agreement  with  her  hus- 
band that  he  should  be  paid  $1000  of  the  purchase  money,  was 
blocked  because  of  the  liens  on  the  property  resulting  from 
the  entry  of  said  judgments. 

At  the  hearing  upon  the  motions  to  strike  out  the  judg- 
ments Wolfe,  who  at  12  o'clock  at  night  was  called  by  his 
wife  and  son  from  his  bed  where  he  at  the  time  was  asleep, 
to  sign  the  power  of  attorney,  turning  over  his  business  to 
his  son,  and  who  also,  at  his  wife's  request,  pending  the  sale 
of  the  Union  Bridge  property,  after  she  had  learned  of  the 
entry  of  the  judgments,  had  written  a  letter  to  Mr.  Stoner 
confessing  his  guilt  in  the  forgery  of  the  notes,  testified  that 
he,  and  not  his  wife,  signed  the  notes  upon  which  the  judg- 
ments were  entered,  as  well  as  the  notes  of  which  there  were 
renewals,  and  that  he  had  no  authority  from  her  to  sign  them, 
ilrs.  Wolfe,  the  wife,  also  testified  to  the  same  effect  It 
was  also  the  opinion  of  the  son  that  the  name  of  his  mother 
attached  to  the  notes  was  not  in  her  handwriting. 
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The  law  applicable  to  cases  of  this  character  is  that  one, 
by  his  conduct  or  even  by  mere  silence,  may  estop  himself 
from  defending  against  the  payment  of  a  note  on  the  ground 
that  the  signature  thereto  was  a  forgery,  if  it  be  shown  that 
the  holder,  in  relying  thereon,  was  misled  thereby  to  his 
injury,  provided  it  be  further  shown  that  it  was  the  duty  of 
the  party,  and  he  had  an  opportunity,  to  speak.  Hardy  v. 
Chesapeake  Bank,  51  Md.  562;  Shinew  v.  First  National 
Bank,  84  Ohio  St.  297,  24  Annot.  Gas.  912  C.  587;  Viele  v. 
Judson,  82  N.  Y.  32;  Wiser  v.  Lawler,  189  U.  S.  260;  Do- 
minion Bank  v.  Ewing,  7  Ont.  L.  Hep.  90  (affirmed  in  35 
Can.  Sup.  Ot.  133),  and  others;  or,  as  stated  by  Mr.  Dan- 
iels in  his  work  on  Negotiable  Instruments,  vol.  2,  sec.  1353, 
^*If  a  person  whose  name  has  been  forged  knows  that  the 
holder,  the  bank,  is  relying  upon  the  forgery,  he  will  not  be 
permitted  to  remain  silent  to  its  injury." 

If  the  name  of  Mrs.  Wolfe  upon  the  notes  was  forged  by 
her  husband,  she  knew  of  it  as  early  as  July,  1920,  for  she  in 
her  testimony  stated  that  she  was  told  by  the  letter  from  the 
bank  that  her  name  appeared  upon  notes  in  that  bank  amount- 
ing to  $1,600 ;  and  while  she  does  not  say  that  she  was  told 
that  the  notes  upon  which  her  name  appeared  were  those 
placed  there  by  her  husband,  her  subsequent  conduct  dis- 
closes that  she  so  understood  it,  and  whether  or  not  she  was 
mistaken  in  her  recollection  as  to  the  amoimt  of  said  notes  is 
not  material  in  the  decision  of  this  case.  But  it  is  more  than 
probable  that  she  was  mistaken,  for  at  the  time  the  letter  was 
written  to  her  the  second  renewal  note  of  July  14th,  1920, 
had  been  left  at  the  bank,  and  we  can  conceive  of  no  reason 
for  it  stating  the  amount  of  the  notes  upon  which  her  name 
appeared  with  her  husband  to  be  less  than  it  really  was. 

The  information  she  acquired  by  the  letter  was  promptly 
furnished  her  at  her  request,  as  she  asked  to  be  advised  "if 
the  bank  had  any  notes  for  which  she  was  given  as  security." 

Upon  the  receipt  of  her  letter  the  bank  might  well  have 
thought  that  she  had  some  reason  for  seeking  the  informa- 
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tion,  and,  as  its  cashier  said,  he  thought  it  "peculiar^'  that 
she  should  have  asked  for  it.  But,  if  her  inquiry  caused  the 
bank  any  apprehension  as  to  the  genuineness  of  her  signa- 
ture, it  was  naturally  allayed  by  her  silence  thereafter. 
When  her  inquiry  was  answered,  and  she  was  told  that  her 
name  appeared  upon  notes  in  the  bank,  which  she  says  were 
forgeries,  it  was  her  duty  to  inform  the  bank  of  that  fact, 
which  she  had  full  opportunity  to  do,  but  did  not  do.  Her 
reason  for  not  doing  it  is  disclosed  by  her  subsequent  con- 
duct, for  had  she  written  to  the  bank,  telling  it  of  the  allied 
forgeries  of  her  husband,  she  would  have  been  prevented,  in 
all  probability,  from  following  the  course  she  pursued  of  tak- 
ing over  and  disposing  of  the  property  and  assets  of  her  hus- 
band, and  applying  the  proceeds  thereof  to  the  payment  of 
those  notes  of  his  which  she  admitted  that  she  had  signed 
with  him,  and  the  payment  of  which  she  could  not  escape  by 
the  defense  of  forgery. 

We  need  not,  we  think,  discuss  to  any  extent  the  evidence, 
with  the  view  of  showing  that  her  silence  and  conduct  mis- 
led the  bank  to  its  injury.  The  bank  was  relying  upon  the 
forged  note  for  the  money  that  it  had  loaned  to  her  husband 
upon  both  the  credit  of  him  and  her.  She,  instead  of  inform- 
ing the  bank  of  the  alleged  forgeries,  so  that  it  could  have 
taken  steps  at  that  time  towards  protecting  the  bank  against 
the  loss  resulting  from  them,  took  over  the  only  assets  of  her 
husband  and  disposed  of  so  much  of  them  as  was  necessary 
to  the  payment  and  satisfaction  of  other  notes,  upon  which 
she  was  security  for  her  husband  upon  her  own  admission, 
and,  when  this  was  accomplished,  she,  indifferent  to  the  in- 
terest of  her  husband's  creditors  generally,  permitted  him  to 
dispose  of  the  balance  of  his  assets,  without  regard  to  the 
application  of  the  proceeds  received  therefrom. 
/  It  is  clear  to  us,  from  the  facts  of  this  case,  that  it  was  the 
duty  of  Mrs.  Wolfe,  when  told  by  the  bank  that  her  name  ap- 
peared upon  notes  held  by  it,  to  have  informed  the  bank  of 
the  alleged  forgeries,  and  that  her  silence,  when  she  could 
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have  spoken,  and  her  conduct  thereafter,  upon  which  the  bank 
relied,  misled  it  to  its  injury,  and  that  she,  by  such  silence 
and  conduct,  was  estopped  from  raising  the  question  of  her  y 
liability  because  of  said  alleged  forgeries. 

The  judgment  in  each  of  the  cases  should,  we  think,  stand 
as  it  was  entered,  and  consequently  the  court  below,  in  our 
opinion,  erred  in  reducing  the  first  judgment  as  it  did,  and 
in  striking  out  the  second,  and  we  will  therefore  reverse  the 
order  in  each  case. 

Both  orders  of  the  court  below  reversed  and  the 
jvdgrnent  in  each  case  to  stand,  as  entered 
originally,  Mrs.  Wolfe  to  pay  the  costs  in 
each  case. 


Digitized 


by  Google 


GOLDMAN  &  FREIMAN  BOTTLING  CO.,  l^c, 


vs. 


EDWIN  SINDELL. 

Negligence — Glass  in  Beverage  Bottle — Res  Ipsa  Loquitur, 

One  who  bottles  and  sells  to  the  public  a  drink  which  it  rep- 
resents as  not  injurious  to  health,  thereby  assumes  a  duty  to 
the  public  of  exercising  at  least  reasonable  care  to  see  that  such 
of  its  product  as  is  sold  for  public  consumption  is  not  injurious 
to  health.  p.  497 

The  presence  of  broken  glass  in  a  bottle  of  a  beverage  at  the 
time  the  bottle  was  sold  by  the  bottler  is  evidence  of  negligence 
on  the  part  of  the  latter.  p.  497 

The  sale  of  a  beverage  which  may  produce  death  or  serious 
bodily  injury  to  an  unsuspecting  customer,  who  buys  it  upon 
the  representation  that  it  is  wholesome  and  safe,  and  with  no 
warning  of  its  real  character,  is  so  obviously  destructive  of  the 
safety  of  the  person  drinking  it,  and  so  tortious  in  its  nature, 
as  to  justify  the  application  of  the  doctrine  of  rrs  ipsn  lo'/'i'fur. 

pp.  504),  501 

The  "control"  by  defendant  of  the  injurious  agency,  which 
is  necessary  to  render  the  doctrine  of  res  ipsa  loquitur  appli- 
cable as  against  him,  is  not  necessarily  such  control  at  the  time 
of  the  injury,  but  it  is  sufficient  that  the  agency  was  in  his  con- 
trol at  the  time  of  the  negligent  act  which  caused  the  injury. 

pp.  ."iOl.  502 

Drctdid  Fehruari/  Sth,  W'2'2, 

Appeal  from  the  Baltimore  City  Court  (Soper,  C.  J..). 

Action  by  Edwin  Sindell  against  the  Goldman  k  Freiman 
Bottling  Company,  Inc.,  on  account  of  ]>ersonal  injuries. 
From  a  judgment  for  plaintiff  in  the  s»iun  of  four  hundred 
dollars,  defendant  appeals.     Affirmed. 
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The  granted  prayers  of  defendant  were  as  follows : 

Defendant's  Fourth  Prayer.  The  defendant  prays  the 
court  to  instruct  the  jury  that  under  the  undisputed  testimony 
in  this  case,  the  defendant  was  not  an  insurer  of  the  plain-^ 
tiff's  health  and  safety  while  drinking  the  bottle  of  Whistle 
referred  to  in  the  testimony,  and  for  a  mere  accident  mixed 
with  negligence,  no  action  will  lie  even  though  an  injury  has 
been  done;  and  if  the  jury  shall  further  find  from  the  evi- 
dence that  there  was  no  negligence  on  the  part  of  the  defend- 
ant, its  agents  and  employees,  then  their  verdict  should  be  for 
the  defendant. 

Defendant's  Fifth  Prayer.  The  defendant  prays  the  court 
to  instruct  the  jury,  that  even  if  they  find  for  the  plaintiff, 
the  jury  are  to  allow  him  only  such  damages  as  in  their 
opinion  has  been  affirmatively  proved  with  reasonable  cer- 
tainty to  have  resulted  as  the  natural  proximate  and  direct 
result  of  the  injury  received  by  him  as  mentioned  in  the 
evidenca 

Defendant's  Sixth  Pra/i/er.  The  com*t  instructs  the  jury, 
that  if  they  believe  from  the  evidence  that  the  bottle,  from 
which  the  plaintiff  testified  that  he  swallowed  parts  of  glass, 
was  broken  by  the  retail  dealer  from  whom  the  plaintiff 
bought  it,  or  by  the  plaintiff  or  by  the  retail  dealer  opening 
it,  or  in  any  other  manner,  excepting  by  the  negligence  of  the 
defendant,  then  their  verdict  must  be  for  the  defendant. 

Defendant's  Severdh  Prayer.  The  court  instructs  the  jury, 
that  the  burden  of  proof  is  upon  the  plaintiff  to  establish  by 
the  weight  of  the  evidence  that  the  defendant  was  negligent ; 
and  further  that  the  accident  complained  of  was  directly  due 
thereto ;  and  unless  it  has  been  shown  by  the  weight  of  the 
evidence  to  the  satisfaction  of  the  jury  that  the  defendant 
was  n^ligent  and  that  the  accident  was  directly  due  to  its 
n^ligence,  the  verdict  of  the  jury  should  be  for  the  defendant 
in  this  case. 

The  cause  was  argued  before  Boyd,  C.  J.,  Bkiscoe, 
Thomas,  Pattison,  Ubneb,  Stockbridge,  Adkins,  and 
Ofputt,  JJ. 
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Sylvan  Hayes  Lauchhevmer  and  Jacob  8.  New,  with  whom 
waa  Jvlivs  H.  Wyman  on  the  brief,  for  the  appellant. 

The  burden  was  on  plaintiff  to  show  negligence.  Flac- 
camio  v.  Eysmk,  129  Md.  367;  Waters-Pierce  Oil  Co.  v. 
Desdlms,  212  IT.  S.  159;  Benedict  v.  PMs,  88  Md.  52: 
Brovm  v.  MarshdU,  47  Mich.  576  (per  Cooley,  J.). 

The  doctrine  of  res  ipsa  loquitur  is  not  applicable  to  snch  a 
case.  Strasburger  v.  Vogel,  103  Md.  85 ;  Streett  v.  Hodgson, 
139  Md.  149. 

In  the  following  cases,  analagous  to  this  case,  the  doctrine 
of  res  ipsa  loquitur  was  held  inappliacable.  8ta/ndard  Oil  Co. 
V.  Murray,  119  Fed.  572,  57  C.  C.  A.  1  (explosion  of  oil) ; 
Ketterer  v.  Amunur,  247  Fed.  921  160  C.  0.  A.  Ill  (injury 
from  diseased  pork)  ;  Birmingham  Chera-Cola  Bottling  Co. 
V.  ClarJc  (Ala.),  89  So.  64  (flies  in  chero-cola)  ;  Berger  v. 
Standard  OH  Co.,  126  Ky.  155  (159),  103  S.  W.  245,  11 
L.  R.  A.  (N.  S.)  238  (negligence  in  sale  of  lubricating  oil)  ; 
Stone  V,  Van  Noy  Railroad  News  Co.,  153  Ky.  240,  154 
S.  W.  1092  (explosion  of  a  bottle)  ;  Gould  v.  Slater  Woolen 
Co.,  147  Mass.  315,  17  N.  E.  531  (dye  in  cloth)  ;  Crocker  v. 
BaUinwre  Dairy  Lunch  Co.,  214  Mass.  177  (179),  100  N.  E. 
1078  (ptomaine  poisoning  from  food  negligently  sold)  ;  Ash 
V.  Child's  Dining  Hall  Co.,  231  Mass.  86,  120  K  E.  396, 
4  A.  L.  R.  1556  (black  tack  in  blueberry  pie) ;  Wheeler  v. 
Laurel  Bottling  Works,  111  Miss.  442,  71  So.  743,  L.  R.  A. 
1916  E.  1074  (explosion  of  bottle  of  coca-cola)  ;  Closer  v. 
Seitz,  35  Misc.  Rep.  341,  71  IST.  Y.  Supp,  942  (explosion  of 
siphon  of  seltzer  water) ;  Jacobs  v.  ChUds  Co.,  166  N.  Y. 
Supp.  798  (nail  in  piece  of  cake) ;  DaU  v.  Taylor,  151  N.  C. 
284,  66  S.  E.  135,  28  L.  R.  A.  (N.  S.)  949  (explosion  of 
bottle  of  coca-cola) ;  CashmeU  v.  FayettevUle  Pepsi-Cola  Bat- 
fUruj  Co.,  174  X.  C.  324,  93  S.  E.  901  (explosion  of  bottle 
of  pepsi-cola)  ;  C rigger  v.  Coca-Cola  Bottling  Co.,  132  Tenn. 
545,  179  S.  W.  155,  L.  R.  A.  1916  B.  877  (decomposed 
mouse  in  bottle  of  coca-cola;  cited  in  Flaccomio  v.  By  sink, 
129  Md.  378)  ;  Hashrouck  v.  Armour  &  Co.,  139  Wis.  357, 
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121  N.  W.  157,  23  L.  R.  A.  (N.  S.)  876,  21  Am.  Neg.  Rep. 
430  (needle  embedded  in  cake  of  soap) ;  Bates  v.  Batey  & 
Co.,  (1913),  3  K.  B.  Div.  (Eng.)  351  (explosion  of  bottle). 
A  brief  analysis  of  the  cases  cited  by  appellee  will  disclose 
that  none  of  them  supports  the  proposition  that,  in  a  case  like 
this,  the  fact  of  injury  is  evidence  of  negligence. 

Laurence  S,  Kaufman,  with  whom  were  Kaufman  &  Kauf- 
man on  the  brief,  for  the  appellee. 

There  is  a  presumption  of  n^ligence  from  the  presence  of 
foreign  substances  in  food,  imposing  liability  on  the  manu- 
facturer. 4  A,  L,  B.  1560,  and  cases  there  cited;  Jackson 
Coca-Cola  Bottling  Co.  v.  Chapman,  106  Miss.  864,  64  S.  W. 
791 ;  Boyd  v.  Coca-Cola  Bottling  Works,  132  Tenn.  23,  177 
S.  W.  80;  Watson  v.  Augusta  Brewing  Co.,  124  Ga.  121, 
1  L.  R.  A.  (N.  S.)  1180  (note) ;  Criggs  v.  CocorCoU  Bot- 
tling Co.,  132  Tenn.  545,  L.  R.  A.  1916  B,  878;  MaHin  v. 
Waycross  Coca-Cola  Bottling  Co.,  18  Ga.  App.  226 ;  Chyshij 
V.  Drake  Co.,  182  IS".  Y.  Supp.  459 ;  Temey  v.  Ward  Baking 
Co.,  167  N.  Y.  Supp.  562;  Drury  v.  Armour  Co.,  140  Ai-k. 
371,  216  S.  W.  40;  Bosemvaike  v.  Tran^i  Co.,  175  K  Y. 
Supp.  828. 

Offutt^  J.,  delivered  the  opinion  of  the  Court. 

On  September  21st,  1919,  Edwin  Sindell  purchased  at 
the  ^'^Park  Confectionery,"  a  store  conducted  by  John  Grif- 
fith and  located  at  the  corner  of  Park  Avenue  and  the  Belair 
Road,  in  Baltimore  City,  a  bottle  of  a  beverage  called  "Whis- 
tle." Tlie  bottle  was  opened  in  his  presence  and  handed  to 
him,  and  he  drank  from  it  nearly  all  of  its  contents.  While 
ho  was  in  the  act  of  drinking  he  felt  "some  sharp  portions'- 
in  his  month  and  felt  something  "cut  his  throat  as  he  was 
swallowing/'  and  upon  examination  he  found  that  the  sharp 
particles  were  glass  and  that  some  particles  of  glass  remained 
in  the  bottle.  As  a  consequence  of  swallowing  the  glass  he 
claimed  ihat  he  became  ill,  was  nervous,  suffered  pain,  spat 
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blood,  fell  off  in  weight,  and  was  for  several  weeks  unable 
to  work. 

To  recover  for  these  injuries  he  sued  the  '^Whistle  Bot- 
tling Company"  in  the  Baltimore  City  Court,  and  later  by 
consent  amended  the  declaration  by  joining  the  '^Goldman  & 
Frciman  Bottling  Company,  Inc.,"  as  a  defendant. 

The  case  was  tried  before  a  jury  and  the  verdict  and 
judgment  being  for  the  plaintiff,  the  Goldman  &  Freiman 
JJottling  Company,  Inc.,  took  this  appeal.  The  record  con- 
tains four  exceptions,  the  first  three  of  which  relate  to  the 
rulings  of  the  trial  court  on  questions  of  evidence,  and  the 
fourth  to  its  rulings  on  the  prayers,  and  this  exception  we 
will  now  consider.  The  plaintiff  offered  one  prayer,  which 
stated  the  measure  of  damages  and  was  granted.  The  de- 
fendant offered  eight  prayei-s.  The  fourth,  fifth,  sixth,  and 
seventh  of  these  prayers  (which  the  Reporter  is  requested  to 
set  out  in  the  report  of  this  case)  were  granted,  and  the  others 
refused.  The  four  rejected  prayers  were  based  upon  the 
theory  that  under  the  pleadings  there  was  no  evidence  in  the 
case  legally  sufficient  to  entitle  the  plaintiff  to  recover,  and 
that  therefore  the  jury  should  be  directed  to  find  for  the 
defendant.  If  the  plaintiff  was  entitled  to  recover  at  all, 
the  plaintiff's  prayer  fairly  stated  the  measure  of  damages, 
and  the  only  question  before  us  under  this  exception,  there- 
fore, is  whether,  conceding  the  truth  of  the  evidence  support- 
ing the  plaintiff^s  case  and  such  inference  as  may  naturally 
and  reasonably  be  drawTi  therefrom,  it  is  legally  sufficient  to 
eutitle  him  to  recover  under  the  pleadings.  The  n^ligence 
complained  of  in  the  declaration  was  "bottling  and  selling 
to  the  public"  a  **drink  which  was  dangerous,''  and  the 
ii.aiorial  evidence  relating  to  that  charge  is,  in  substance, 
this:  Edwin  Sindell,  the  plaintiff,  testitied  that  on  the  occa- 
sion referred  to  he  went  into  the  Park  Confectionery  and 
]>:irehast^l  a  Ivtile  of  "Whistle"  and  that  he  "drank  very 
nearly  all  of  the  Whistle  that  was  in  the  bottle,  when  he  felt 
j=oii:e  sharp  portions  in  his  mouth,  and  he  looked  at  the  bottle 
and  1.0  saw  glass,  and  ho  spit  out  what  he  had  in  his  month. 
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and  he  noticed  just  before  he  felt  something  cut  his  throat 
as  he  was  swallowing,  and  in  a  store  where  a  crowd  is  he 
did  not  pay  any  attention  to  that  So  about  three  minutes 
after  that  he  was  taken  sick  and  he  was  vomiting  and  vom- 
ited blood  which  was  caused  by  the  glass,  he  supposed,  in  his 
stomach,  and  for  six  months  after  that  he  went  to  a  physi- 
cian and  he  lost  four  weeks'  work,  and  dropped  down  from 
136  pounds  to  118  pounds  from  the  nervous  strain  on  him 
and  from  the  nervousness  and  worry  of  it,  being  he  knew 
positively  he  had  glass  in  his  stomach,  and  he  was  to  see  the 
physician  quite  a  while.''  After  giving  a  more  detailed  de- 
scription of  his  injuries,  he  further  testified  that  "when  he 
bought  the  bottle  it  was  not  already  open ;  that  Mr.  Griffith's 
wife  opened  it  with  a  bottle  opener  in  the  presence  of  the 
witness  and  also  in  the  presence  of  his  brother-in-law;  by 
a  'bottle  opener'  the  witness  means  a  hand  bottle  opener,  the 
kind  that  you  carry  in  your  pocket ;  that  she  did  not  open  it 
with  one  attached  to  the  counter ;  that  she  opened  it  up  by 
getting  under  the  stopper  and  opening  it  up.  That  the  bottle 
did  not  have  a  cork  in  it  at  the  time;  it  had  a  cap  on  it. 
*  *  *  That  he  held  the  bottle  up  to  his  lips,  'you  know  how 
a  man  does  when  he  is  laughing  and  talking,  he  does  not  pay 
any  attention  to  it.'  That  he  was  in  there  with  three  or  four 
people,  and  just  put  the  bottle  up  to  his  lips  and  drank  it 
without  paying  any  attention  to  the  contents  until  he  felt 
something  cut  his  throat  and  a  portion  of  the  glass  in  his 
mouth ;  that  he  spit  out  what  was  in  his  mouth ;  that  he  did 
not  save  the  particles  of  glass  that  were  in  his  mouth,  that 
he  spit  them  out  on  the  floor ;  that  the  sensation  he  felt  while 
he  was  swallowing  these  particles  of  glass  was  like  something 
cutting  his  throat,  but  he  did  not  pay  any  attention  to  it 
just  then,  but  when  he  had  drank  the  rest  of  the  contents  of 
the  bottle  and  felt  it  in  his  mouth,  he  spit  out  what  he  had 
in  his  mouth."  He  also  identified  a  bottle  shown  him  at  the 
trial  as  the  bottle  containing  the  "Whistle"  which  he  drank. 
John  M.  Griffith,  the  proprietor  of  the  Park  Confectionery, 
said  that  on  the  occasion  referred  to  Sindell  came  into  his 
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store  and  called  for  a  bottle  of  "Whistle,"  and  that  Mrs. 
Griffith,  wife  of  the  witness,  '^took  the  bottle  of  Whistle  out 
of  the  ice  box  and  opened  it  and  handed  it  to  the  plaintiff, 
and  the  plaintiff  turned  it  up  and  drank  it,  and  then  he  spit 
out  some  of  the  contents  and  handed  the  witness'  wife  back 
the  bottle ;  the  plaintiff  handed  the  bottle  of  Whistle  back — 
handed  it  to  the  witness'  wife — and  the  witness  went  over 
and  examined  it,  examined  the  bottle.  It  had  a  lot  of  pow- 
dered glass  in  the  bottom  of  it,  and  they  examined  the  bottle 
close  to  see  if  the  bottle  was  broken  in  any  way,  but  the  bottle 
was  perfect."  He  further  testified,  quoting  from  the  rec- 
ord, "that  at  the  time  the  plaintiff  handed  it  to  the  witness' 
wife  there  was  a  little  liquid  in  it,  about  that  much  (indi- 
cating). That  the  witness  purchased  Whistle  from  the  Whis- 
tle Bottling  Company,  Goldman  &  Freiman,  on  South  Eden 
Street.  That  the  bottles  of  Whistle  had  a  crown  on  it,  like 
most  all  soft  drinks ;  that  the  witness'  wife  opened  the  bottle 
of  Whistle  which  the  plaintiff  purchased;  that  she  opened 
it  with  one  of  the  regular  cap  openers;  that  after  the  witness 
purchased  the  bottle  of  Whistle  he  did  not  put  anything  in 
the  bottle,  nor  did  he  take  anything  out  of  the  bottle,  before 
he  sold  it,  and  that  it  was  sold  in  the  same  condition  in 
which  he  had  purchased  it."  On  cross-examination  he  testi- 
fied that  he  had  dealt  in  ^^Whistle"  since  he  had  opened  the 
store  in  May,  1919;  that  he  bought  it  from  the  driver  of  a 
wagon  who  took  away  the  empty  bottles  and  left  as  many 
full  ones  in  their  place  as  were  needed,  for  which  he  paid 
cash.  He  also  testified  that  he  kept  clean  glasses  and  clean 
straws  for  persons  who  wanted  them. 

Joseph  O.  Freiman,  vice-president  and  secretary  of  the 
Whistle  Bottling  Company,  called  as  a  witness  for  the  pkin- 
tiff,  identified  the  bottle  produced  at  the  trial  as  one  of 
''their  registered"  bottles,  and  further  testified  "that  his 
company  put  the  liquid  in  the  bottle;  that  his  company  was 
a  ))ottler  of  Whistle  on  September  24,  1919,  but  did  not  have 
the  exclusive  right  in  Maryland  to  bottle  Whistle."  He  aI«?o 
tci^tilitd  that  he  did  not  know  whether  GriflSth  was  a  cuatomor 
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of  1  heirs;  that,  whUe  that  store  was  on  route  No.  6,  he  did 
not  know  who  the  driver  on  that  route  wai  at  tliat  time; 
that  he  could  not  tell  whether  his  company  put  the  liquid  in 
the  bottle  produced  in  court,  but  that  it  did  put  ''Whistle" 
in  "Whistle"  bottles ;  that  there  are  about  twenty  ''Whistle" 
bottling  companies  in  the  State,  but  only  one  in  Baltimore, 
in  which  territory  the  appellant  had  the  exclusive  right  of 
sale,  and  that  no  other  company  could  "sell  a  customer  in 
Baltimore  City" ;  that  they  would  not  let  them  if  they  knew 
it,  and  that  "they  have  two  kinds  of  wagons — that  the  old 
wagons  which  they  had  repainted  have  on  them  'Goldman  & 
Freiman  Bottling  Co.,  Inc.,'  but  on  the  new  wagons  they 
put  'Whistle  Bottling  Company,'  but  not  incorporated.  *  *  * 
That  whether  they  had  on  them  'Whistle  Bottling  Company' 
or  'Goldman  &  Freiman  Bottling  Company'  at  that  time, 
that  they  were  the  wagons  belonging  to  the  witness'  com- 
pany." He  further  testified  that  the  Goldman  &  Freiman 
Bottling  Company  operates  under  the  trade  name  of  the 
"Whistle  Bottling  Company,"  which  is  not  a  corporation, 
but  merely  a  name  used  for  trade  purposes,  and  that  his 
company  bought  the  syrup  used  in  making  "Whistle"  from 
the  Whistle  Company  of  America.  That  it  was  sold  through 
drivers,  who  were  charged  with  the  number  of  cases  deliv- 
ertd  to  them  at  the  beginning  of  their  trips  and  who  ac- 
counted for  them  up  their  return. 

On  behalf  of  the  defendant,  Joseph  Goldman  and  Joseph 
O.  Freiman  described  in  detail  the  manufacture  and  bottling 
of  the  beverage  in  question.  In  effect  their  testimony  was 
that  "Whistle"  is  composed  of  water,  gas  and  syrup  and  that, 
in  the  process  adopted  by  them  of  blending  or  mixing  these 
ingredients,  it  would  be  impossible  for  any  broken  glass  to  be 
or  remain  in  the  finished  product ;  that  the  water  is  conducted 
directly  from  the  city  mains  through  a  set  of  filters  to  a  car- 
bonator  and  thence  to  the  filling  machine,  where  it  is  mixed 
with  the  syrup ;  the  syrup  itself  is  also  filtered  and  strained 
and  that  it  would  be  equally  impossible  for  glass  to  get  into 
or  remain  in  the  bottle  through  the  process  of  bottling.    The 
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dirty  bottles  are  placed  in  a  machine  which  carries  them 
through  a  sterilizing  solution  to  the  filling  machine  where 
they  are  filled  and  capped;  that  during  the  process  they  are 
inverted  and  thoroughly  cleansed  by  revolving  brushes  and  in- 
spected under  a  strong  electric  light.  The  work  is  done  by 
four  men  and  a  foreman  who  handle  the  bottles  and  operate 
the  machines,  and  either  Goldman,  Freiman  or  the  foreman 
is  always  present  during  the  washing  and  filling  of  the  bot- 
tles, and  that  tlie  bottles  were  always  washed  before  being  re- 
filled. Their  testimony  was  corroborated  by  other  witnesses 
familiar  with  the  manufacture  and  bottling  of  carbonated 
beverages. 

Reduced  to  its  material  and  essential  facts  the  plaintiff's 
testimony  shows  that  lie  purchased  at  Griffith's  store  a  bottle 
of  "Whistle" ;  that  **Whistle"  is  a  drink  held  out  to  the  pub- 
lic as  a  pleasant  and  wholesome  beverage;  that  the  bottle  was 
sealed  when  it  was  sold  to  Sindell  and  was  opened  in  his  pres- 
■ence ;  that  when  sold  to  Sindell  it  was  in  the  same  condition 
in  which  it  was  when  Griffith  bought  it  from  the  appellant ; 
that  as  it  contained  broken  glass  when  he  sold  it  to  Sindell  it 
also  contained  broken  glass  when  he  bought  it  from  the  appel- 
lant ;  and  that  because  it  contained  broken  glass  Sindell  was 
injured.  On  the  other  hand  the  defendant's  testimony,  if 
true,  showed  that  the  beverage  was  bottled  in  such  a  way  and 
with  such  care  that  no  foreign  particles  could  have  possibly 
gotten  in  the  bottle  while  in  their  possession,  and  that  there- 
fore the  glass  was  not  in  the  bottle  when  it  sold  it  The  solu- 
tion of  that  conflict  is  purely  a  jury  question,  with  which  we 
have  nothing  to  do,  the  only  question  before  us  being  whether 
the  evidence  in  the  case  permits  the  conclusion  that  the  de- 
fendant was  guilty  of  the  negligence  charged  in  the  declara- 
tion. The  one  vital  and  essential  fact  involved  in  that  in- 
quiry is  that,  at  the  time  the  appellant  sold  the  bottle  of 
Whistle  to  Griffith,  it  contained  broken  glass.  The  plaintiff's 
testimony,  if  true,  proves  that,  and  the  prayers  under  consid- 
eration concede  that  it  is  true.    It  is  true  that  the  defendant's 


Digitized 


by  Google 


BOTTLING  00.  vs.  SINDELL.  497 

2f  (}  1  Opinion  of  the  Oourt 

trstimoiiy  is  that,  because  of  the  character  of  machinery  and 
the  care  employed  in  manufacturing  and  bottling  the  "Whis- 
tle," it  was  impossible  for  the  glass  to  have  been  in  the  bottle 
when  it  sold  it,  and  therefore  there  was  no  glass  in  it  then, 
but  the  plaintiff's  evidence  was  that  the  glass  was  in  the  bot- 
tle wh(»ii  the  (iet'endaut's  driver  and  agent  delivered  it  to 
Griffith  and  as  the  truth  of  that  testimony,  for  the  purpose 
of  this  question,  is  admitted,  we  must  assume  that  there  was 
broken  glass  in  the  bottle  of  "Whistle"  when  it  was  sold  to 
Griffith.  The  question  then  is  whether  any  inference  of  neg- 
ligence can  be  drawn  from  that  fact.  It  would  not  of  course 
per  se  permit  the  inference  that  the  presence  of  the  glass  in 
the  bottle  was  due  to  the  operation  of  any  particular  agency, 
such  as  a  defect  in  the  machinery  or  the  methods  adopted 
for  manufacturing  the  product,  or  a  want  of  skill  or  care  on 
the  part  of  the  persons  employed  in  the  process  of  its  manu- 
facture, nor  is  that  the  negligence  charged.  The  negligence 
charged  is  this,  that  the  appellant  bottled  and  sold  to  the  pub- 
lic a  drink  which  it  represented  as  not  injurious  to  health, 
and  that  it  thereby  assumed  a  duty  to  the  public  of  exercis- 
ing at  least  reasonable  care  to  see  that  such  of  its  product  as 
was  sold  for  public  consumption  was  not  injurious  to  health, 
and  that  in  violation  of  that  duty  it  sold  the  bottle  of  Whistle 
eventually  purchased  by  the  plaintiff  which,  at  the  time  it 
sold  it,  contained  broken  glass,  and  was  for  that  reason  likely 
to  cause  serious  bodily  injury  to*  any  one  drinking  it.  The 
inquiry  therefore  is  whether  the  presence  of  broken  glass  in 
the  bottle  at  the  time  it  was  sold  by  the  appellant  was  evi- 
dence of  that  negligence.  In  our  judgment  it  was,  and  the 
law  applicable  to  the  facts  of  the  case  was  clearly,  accurately 
and  fully  stated  in  the  defendant's  granted  prayers,  which 
devolved  upon  the  jury  the  duty  of  determining  from  that 
and  all  the  other  evidence  in  the  case  whether  the  defendant 
had  been  guilty  of  the  negligence  charged  in  the  narr. 

While  the  general  rule  defining  the  duty  imposed  upon  the 
manufacturer  of  a  product  such  as  the  one  under  considera- 
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tion  has  been  variously  phrased,  the  several  definitions  agree 
in  substance.     In  11  B.  C,  L,,  page  1123,  in  referring  to 
goods  sold  in  sealed  packages,  it  is  said :    "When  the  manu- 
facturer puts  the  goods  upon  the  market  in  this  form  he,  in 
effect,  represents  to  each  purchaser  that  the  contents  of  the 
can  or  package  are  suited  to  the  purpose  for  which  it  is  sold. 
Under  these  circumstances,  the  fundamental  condition  upon 
which  the  common  law  doctrine  of  caveat  emptor  is  based  is 
conspicuously  absent;  for  the  buyer  has  no  opportunity  to 
look  out  for  himself.    And  when  he  thus  buys  and  eats  the 
contents  of  the  package,  relying  upon  the  assurance  of  the 
manufacturer  that  they  are  fit  to  be  eaten,  it  seems  to  result 
from  general  and  fundamental  principles  that  he  has  a  right 
to  iusist  that  the  manufacturer  shall  at  least  exercise  cart* 
that  they  are  so  fit,  and  are  not  unwholesome  and  poisonous." 
In  26  C.  ./.,  page  784,  it  is  said:    "A  manufacturer,  packer 
or  bottler  of  foods  or  beverages  is  required  to  exericse  the 
highest  degree  of  care  to  see  that  such  articles  are  fit  and 
wholesome.  *  *  *  And  for  an  injury  resulting  from  the  failure 
to  exercise  such  care  *  *  *  he  is  liable  to  respond  in  damages." 
The  underlying  principle  running  through  these  definitions 
was  recognized  and  stated  by  Judge  Thomas,  speaking  for 
this  Court,  in  Flaccomio  v.  Eysink,  129  Md.  381,  where  it  is 
said :    "It  is  the  duty  of  every  person  to  so  conduct  his  busi- 
ness as  not  to  knowingly  or  negligently  expose  others  to 
imminent  danger,  and  whefe  an  injury  is  sustained  in  conse- 
quence of  the  violation  of  that  duty,  without  any  n^ligence 
on  the  part  of  the  party  injured,  justice  demands  that  the 
guilty  party  should  be  held  responsibla"    This  brings  us  to 
the  proposition  that  the  presence  of  a  noxious  substance  in 
the  article  sold  is  in  itself  evidence  of  negligence  on  the  part 
of  the  manufacturer,  when  it  is  shown  that  the  article  con- 
tained such  substance  when  it  was  sold  by  him.     To  quote 
again  from  the  Flaccomio  Case,  supra,  "There  may  be  cases 
\^here  the  presence  of  a  dangerous  ingredient  in  the  article 
^old  may  in  itself .  justify  an  inference  of  negligence  on  the 


Digitized 


by  Google 


BOTTLING  00.  vs.  SINDELL.  499 

J^(J  1  Opinion  of  the  CJourt. 

part  of  the  defendant."  And  what  was  there  said  appears 
to  be  consonant  with  common  sense  and  is  abundantly  sup- 
ported by  authority.  In  Jackson  Coca  Cola  Company  v. 
Chapman,  106  Miss.  864,  it  was  held  that  the  unexplained 
presence  of  a  decomposed  mouse  in  a  bottle  of  coca-cola  war- 
ranted an  inference  of  negligence  on  the  part  of  the  manufac- 
turer, and  to  the  same  effect  are  Boyd  v.  Coca  Cola  Bot. 
Works,  132  Tenn.  23,  where  a  bottle  of  coca  cola  contained 
a  cigar  stump;  Crigger  v.  Coca-Cola  Bottling  Co.,  132  Tenn. 
545,  where  a  bottle  of  coca-cola  contained  a  decomposed 
mouse;  Bradfield  v.  Atlanta  Coca-Cola  Co.y  24  Ga.  App. 
657,  101  S.  E.  776,  in  which  a  bottle  of  ooca-cola  contained 
broken  glass.  In  the  case  last  cited,  decided  by  the  Court  of 
Appeals  of  Georgia,  in  the  court's  syllabus  it  is  said :  ''If  the 
jury  should  determine  that  after  the  bottle  of  coca-cola  had 
left  the  custody  of  the  defendant  there  were  particles  of  glass 
in  the  bottle,  either  by  handling  or  by  opening  it,  then  the 
plaintiff  could  not  recover  against  the  defendant.  These  are 
questions  which  must  necessarily  be  determined  by  a  jury." 
The  error  involved  in  the  appellant's  contention  that  there 
was  no  evidence  of  n^ligence  on  the  part  of  the  manufacturer 
appears  in  this  statement,  in  its  reply  brief,  that  "the  plain- 
tiff offered  no  evidence  of  negligence,  and  simply  relied  on  the 
happening  of  the  injury."  The  defendant  did  offer  evidence 
of  negligence  when  he  showed  that  when  the  bottle  of  Whistle 
was  sold  by  the  appellant  it  contained  broken  glass,  and  that 
it  was  in  consequence  of  that  negligence  that  he  was  injured, 
for  it  certainly  cannot  be  said  that  the  presence  of  so  dan- 
gerous a  material  as  broken  glass  in  a  bottle  of  a  beverage 
represented  as  wholesome  and  safe,  shown  to  be  in  it  when 
sold  by  the  manufacturer,  is  no  evidence  of  n^ligence  on  his 
part.  Nor  are  the  Maryland  cases  cited  by  the  appellant  in 
conflict  with  this  conclusion,  but  it  rests  upon  and  is  sup- 
ported by  them. 

In  Flaccomio  v.  Eysink,  supra,  the  Court  wa^  not  dealing 
with  the  question  of  the  manufacturer's  negligence  in  such  a 
case  as  this,  but  with  the  responsibility  of  persons  who  had 
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bought  the  article  in  question  from  the  manufacturer  for  re- 
sale, without  any  knowledge  of  its  dangerous  character,  and 
the  Court  carefully  distinguished  that  case  from  cases  in 
which  the  dangerous  condition  of  the  article  existed  when  it 
was  sold  by  the  manufacturer  and  when,  as  a  result  of  his 
negligence,  it  was  offered  for  public  sale  in  such  condition. 

While  in  this  case  the  presence  of  broken  or  ground  glass 
in  the  bottle  at  the  time  appellant  sold  it,  and  when  it  could 
by  careful  inspection  have  discovered  its  dangerous  character, 
was  direct  proof  of  a  breach  of  the  duty  it  owed  the  public  to 
see  that  its  product  was  not  dangerous  or  unwholesome,  and 
does  not  necessarily  involve  the  doctrine  of  res  ipsa  loquitur, 
still  there  is  nothing  in  the  cases  of  Benedick  v.  Potts,  88 
Md.  52;  Strasburger  v.  Vogel,  103  Md.  85;  or  Streett  v. 
Hodgson,  139  Md.  137,  to  prevent  its  application  to  the  facts 
of  this  case.  In  the  case  last  cited  the  Court  through  Judge 
Abkins  said :  "In  the  absence  of  evidence  from  which,  with- 
out speculating,  the  jury  could  draw  a  reasonable  inference 
from  the  mere  happening  of  such  an  accident,  it  should  not  be 
permitted  to  infer  negligence  from  the  occurrence  alone,** 
but  while  in  that  case  the  application  of  the  doctrine  depended 
upon  the  fact  of  the  injury  alone,  here  it  depends  upon  the 
facts  of  the  injury  plus  other  facts  from  which  it  could  be 
inferred  that  the  injury  was  caused  by  the  negligence  of  the 
defendant.  In  Strasburger  v.  Vogel  it  was  said,  speaking 
of  the  doctrine  of  res  ipsa  loquitur:  "It  is  merely  a  short 
way  of  saying  that  the  circumstances  attendant  upon  an  acci- 
dent are  themselves  of  such  a  character  as  to  justify  a  jury 
in  inferring  negligence  as  the  cause  of  that  accident"  and  in 
Benediclc  v.  Potts,  88  Md.  55,  it  is  said:  "Like  any  other 
fact,  negligence  may  be  established  by  the  proof  of  circum- 
stances from  which  its  existence  may  be  inferred.  But  this 
inference  must,  after  all,  be  a  legitimate  inference  and  not  a 
mere  speculation  or  conjecture.  There  must  be  a  logical 
relation  and  connection  betwen  the  circumstances  proved  and 
the  conclusion  sought  to  be  adduced  from  them.  *  *  *  There 
are  instances  in  which  the  circumstances  surrounding  an 
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occurrence  and  giving  a  character  to  it  are  held,  if  unex- 
plained, to  indicate  the  antecedent  or  coincident  existence  of 
negligence  as  the  efficient  cause  of  an  injury  complained  of. 
These  are  the  instances  where  the  doctrine  of  res  ipsa  loquitur 
is  applied,  *  *  *  the  doctrine  which  it  embodies,  though  cor- 
rect in  itself,  may  be  said  to  be  applicable  to  two  classes  of 
cases  only,  viz.,  first,  Vben  the  relation  of  carrier  and  pas- 
senger exists  and  the  accident  arises  from  some  abnormal 
condition  in  the  department  of  actual  transportation ;  second,, 
where,  the  injury  arises  from  some  condition  or  event  that  is 
in  its  very  nature  so  obviously  destructive  of  the  safety  of 
person  or  property  and  is  so  tortious  in  its  quality  as,  in  the 
first  instance  at  least,  to  permit  no  inference  save  that  of  neg- 
ligence on  the  part  of  the  person  in  the  control  of  the  inju- 
rious agency.'  Thomas  on  Neg.  574.  *  *  *  The  injury,  with- 
out more,  does  not  necessarily  speak  or  indicate  the  cause  of 
that  injury — it  is  colorless;  but  the  act  that  produced  the 
injury  being  made  apparent  may,  in  the  instances  indicated, 
furnish  the  ground  for  a  presumption  that  negligence  set  that 
act  in  motion.^'  The  facts  of  this  case  may  well  fall  within 
the  principles  thus  stated,  for  it  is  certainly  no  extension  of 
the  rule  to  say  that  the  sale  of  a  beverage  which  may  produce 
death  or  serious  bodily  injury  to  an  imsuspecting  customer, 
who  buys  it  upon  the  representation  that  it  is  wholesome  and 
safe,  and  with  no  warning  of  its  real  character,  is  a  condition 
obviously  destructive  of  the  safety  of  the  person  drinking  it, 
and  so  tortious  in  its  nature  as  to  permit  no  inference  in  the 
first  instance  save  that  of  n^ligence.  The  appellant  relies 
upon  certain  expressions  in  Benedicl:  v.  Potts^  in  support  of 
the  proposition  that  as  tlie  Whistle  was  not  in  the  control  of 
the  appellant  when  the  injury  was  sustained  the  doctrine  can- 
not be  applied  in  this  case.  These  expressions  limit  the  appli- 
cation of  the  doctrine  to  eases  of  "negligence  on  the  part  of 
the  person  in  control  of  the  injurious  agency,"  and  to  "n^li- 
gence  on  the  part  of  the  person  controlling  the  injurious 
agency."  The  "control''  referred  to  in  these  expressions,  is 
not  necessarily  control  of  the  injurious  agency  at  the  time  of 
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the  injury  but  its  control  at  the  time  of  the  negligent  act 
which  caused  the  injury.  The  expressions  referred  to  ai-e 
usually  found  in  definitions  of  the  doctrine,  as  for  instance  in 
29  Cyc,  591,  where  it  is  said:  "Where  the  defendant  owes 
to  plaintiff  a  duty  to  use  care,  and  the  thing  causing  the  acci- 
dent is  shown  to  be  under  the  management  of  defendant  or 
his  servants,  and  the  accident  is  such  that  in  the  ordinary 
course  of  things  does  not  occur  if  those  who  have  the  manage- 
ment or  control  use  proper  care,  the  happening  of  the  accident 
in  the  absence  of  evidence  to  the  contrary  is  evidence  that  it 
arose  from  the  lack  of  requisite  care."  The  reason  for  the 
rule,  it  has  been  said,  is  that  where  the  management  and  con- 
trol of  the  injurious  agency  is  exclusively  vested  in  the  de- 
fendant he  is  able  to  produce  the  actual  cause  of  the  injury 
which  the  plaintiff  is  unable  to  do.  Griffen  v.  Manice,  166 
N.  Y.  188.  The  doctrine  involved  contains  no  arbitrary  or 
complex  formulae,  but  is  a  simple  rule  of  evidence  depending 
upon  sound  sense  and  reason,  and  amounts  to  no  more  than 
this,  that  where  the  physical  facts  involved  in  an  accident 
are  of  such  a  character  as  to  compel  an  inference  that  it  re- 
sulted from  negligen(!e,  such  facts  are  themselves  evidence  of 
negligence.  29  Cyc.  591.  There  is  nothing,  however,  in  the 
reason  for  the  rule  or  in  the  principles  upon  which  it  is 
founded  to  support  the  contention  that  its  application  is 
limited  to  cases  where  the  injurious  agency  is  in  the  control 
of  the  defendant  at  the  time  of  the  injury,  but  it  is  sufficient 
if  it  appears  that  such  agency  was  in  his  control  at  the  time 
of  the  negligent  act  which  caused  the  injury.  It  would  need- 
l(*ssly  prolong  this  opinion  to  refer  specifically  to  the  cases 
from  other  courts  cited  by  the  appellant.  They  nearly  all 
involve  accidents  occurring  through  bursting  bottles,  where 
th(>  manufacturers  of  the  beverage  bought  the  bottles  from 
others;  foreign  substance  in  food  where  the  material  was 
purchased  from  others  by  the  person  last  selling  it,  and  the 
like — clearly  falling  within  the  principles  announced  in  FldC- 
rmnio  v.  Eysink,  supra,  but  not  applicable  to  a  case  such  as 
this  against  a  manufacturer,  where  the  dangerous  condition 
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of  the  injurious  agency  was  shown  to  exist  when  it  left  the 
manufacturer's  possession.  Many  of  them  support  the  con- 
clusion we  have  reached,  while  others  are  distinguishable 
upon  the  facts,  but  after  a  careful  examination  of  them  it  is 
suflScient  to  say  that  we  have  discovered  nothing  which  in  our 
opinion  is  sufficient  to  overcome  the  good  sense,  sound  reason^ 
and  the  well  considered  decisions  upon  which  our  conclusion 
rests.  It  follows  from  what  has  been  said  that  there  was  no 
error  in  the  court's  ruling  on  the  prayers. 

The  first  and  second  exceptions  relate  to  the  admission  of 
certain  testimony  as  to  the  appellee's  health.  The  testimony 
appeared  to  be  relevant  and  in  our  opinion  was  properly  ad- 
mitted. Thaddeus  Parker,  an  expert  witness  for  the  defend- 
ant, having  testified  on  cross-examination  without  objection 
that  he  had  seen  "foreign  substances  in  coco-cola,"  was  asked 
what  these  substances  were,  and  over  objection  he  was  al- 
lowed to  answc^  and  said,  "stray  pieces  of  cork  or  dust  that 
might  work  in  with  the  crown."  This  is  the  subject  of  the 
third  exception.  Even  if  it  is  granted  that  the  question  was 
improper,  the  answer  could  not,  in  view  of  the  previous  testi- 
mony of  the  witness,  have  injured  the  appellant,  and  we  find 
no  reversible  error  in  this  ruling. 

Finding  no  reversible  error  imthe  rulings  involved  in  this 
appeal,  the  judgment  will  be  affirmed. 

Judgment  affirmed,  with  costs. 


Adkins,  J.,  filed  a  dissenting  opinion  as  follows: 
T  regret  that  I  cannot  concur  in  the  opinion  filed  by  the 
majority  of  the  Court. 

The  record  does  not  seem  to  me  to  bear  out  the  conclusion 
in  the  opinion  that  the  defendant's  evidence  "showed  that 
when  the  bottle  of  Whistle  was  sold  by  the  appellant  it  con- 
tained broken  glass."  The  testimony  of  John  M.  (Griffith, 
the  proprietor  of  the  Park  Confectionery,  where  plaintiff 
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bought  the  "Whistle,"  that  ''after  the  witness  purchased  the 
bottle  of  Whistle  he  did  not  put  anything  in  the  bottle,  nor 
did  he  take  anything  out  of  the  bottle,  before  he  sold  it,  and 
that  it  was  sold  in  the  same  condition  in  which  he  had  pur- 
chased it,"  can  mean  nothing  more  than  that  the  witness  put 
nothing  in  the  bottle.  It  had  been  in  his  store  several  days, 
and  it  appears  from  his  own  testimony  that  he  was  not  there 
all  the  time.  His  wife  who  sold  this  Whistle  is  dead.  Of 
course  his  statement  that  the  bottle  was  in  the  same  condition 
when  sold  to  plaintiff  as  it  was  when  witness  purchased  it, 
can  only  be  a  conclusion  of  the  witness.  He  certainly  did  not 
mean  that  statement  to  be  taken  literally,  for  that  would 
mean  that  he  knew  it  had  glass  in  it  when  he  bought  it  and 
with  such  knowledge  permitted  it  to  be  sold.  It  must  be  pre- 
sumed that  he  had  no  such  knowledge. 

There  is  testimony  in  the  case  that  the  cap  could  be  taken 
off  and  put  back  without  detection  except  by  experts,  and  the 
contents  would  not  lose  its  effervescence  for  a  week;  and 
there  is  no  denial  of  this. 

It  cannot  be  assumed,  therefore,  that  the  glass  was  in  the 
bottle  at  the  time  it  was  delivered  by  the  agent  of  appellant ; 
and  yet  the  opinion  of  the  Court  is  based  entirely  on  this 
assumption. 

The  opinion  assumes  not  only  that  glass  was  in  the  bottle 
at  the  time  it  was  delivered  by  appellant,  but  that  it  was  there 
through  the  negligence  of  appellant.  And  this,  notwithstand- 
ing the  strongest  kind  of  testimony  of  disinterested  witnesses, 
as  well  as  of  those  connected  with  the  bottling  plant,  that 
every  known  precaution  was  used  to  insure  cleanliness  and  to 
exclude  foreign  substances  from  the  bottles,  and  the  absence 
of  the  slightest  evidence  in  refutation.  What  more  could  ap- 
pellant have  done  to  negative  any  possible  presumption  of 
negligence  ? 

Without  the  slightest  evidence,  the  opinion  assumes  that 
proper  inspection  would  have  discovered  the  dangerous  char- 
acter of  the  contents  of  the  bottle,  notwithstanding  it  was  a 
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thick,  cloudy  liquid,  according  to  the  testimony;  and  further 
assumed  the  absence  of  proper  inspection. 

In  spite  of  all  these  assumptions  it  is  asserted  that  the  con- 
clusion reached  by  the  Court  does  not  necessarily  involve  the 
doctrine  of  res  ipsa  loquitur.  This  seems  to  me  impossible. 
However,  it  is  held  that  ^^there  is  nothing  in  the  cases  of 
Benedick  v.  Potts,  88  Md.  55 ;  or  Streett  v.  Hodgson,  115  Atl. 
27,  to  prevent  its  application  to  the  facts  of  this  case.''  I 
most  strongly  dissent  from  that  view. 

T  find  nothing  in  this  record  to  bring  the  present  case  with- 
in either  of  the  two  classifications  to  which  the  application  of 
this  doctrine  is  limited  in  Benedick  v.  Potts.  To  hold  this 
appellant  liable  would  be  to  make  every  manufacturer  of  arti- 
cles of  this  character  an  insurer  of  everyone  using  his  product 
against  injury  from  the  use  thereof,  due  not  only  to  the  manu- 
facturer's wrong  doing,  but  to  that  of  others  for  whom  he  is 
in  no  way  responsible,  and  without  regard  to  the  number  of 
hands  through  which  it  may  have  passed  after  leaving  his 
custody ;  and  this  without  the  slightest  evidence  of  negligence 
on  the  part  of  the  manufacturer. 

I  do  not  understand  that  to  be  the  law.  In  my  opinion  it 
was  error  to  refuse  defendant's  first  prayer,  and  the  judg- 
ment should  be  reversed  without  a  new  trial. 

Stockbridge,  J.,  also  dissents. 
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V8. 


THE    MAYOK  AND   COMMISSIONERS   OF   WEST- 
ERNPORT  ET  AL. 

Municipal  Powers — Sale  of  Soft  Drinks — Requirement  of 

License, 

When  a  case  is  heard  by  agreement  upon  bill  and  answer, 
without  evidence  being  taken,  the  truth  of  all  matters  set  oat 
in  the  answer,  which  are  susceptible  of  proof,  is  admitted. 

p.  508 

Under  the  provision  of  the  charter  of  Westemport,  as 
amended  by  Acts  1920,  c.  714,  authorizing  the  town  council  to 
regulate  and  license  the  business  of  conducting  restaurants, 
saloons,  hotels  or  any  other  business  enterprise,  the  Mayor  and 
Commissioners  bad  power  to  pass  an  ordinance  requiring  any 
person  applying  for  a  license  to  conduct  a  restaurant,  ice-cream 
parlor,  soda-water  fountain,  or  to  sell  soft  drinks,  near  beer, 
and  general  beverages,  to  make  a  written  application,  stating 
the  character  and  location  of  the  intended  business,  with  a  cer- 
tificate from  five  reputable  property  owners  in  that  neighbor- 
hood as  to  the  applicant's  moral  character,  and  authorizing 
the  Mayor  and  Commissioners  to  refuse  such  license  in  case  the 
applicant  is  not,  in  their  oi)inion,  of  c:ood  moral  character,  or 
the  location  named  is  not  a  proper  one  for  the  business. 

pp.  50D,  512 

Such  ordinance  is  not  ultra  vires  or  in  restraint  of  trade, 
and  does  not  tend  to  create  a  monopoly  nnd  to  deprive  an  unsuc- 
cessful applicant  for  a  license  of  his  property  and  business 
without  due  procesh  of  law.  p.  512 

The  sale  of  soft  drinks,  is  not,  under  present  conditions,  and 
in  view  of  the  past  experience  of  Westemport  and  other  towns, 
so  innocuous  as  not  to  be  made  the  subject  of  regulations. 

p.  512 

Opijuon  filed  February  25th,  1922. 
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Appeal  from  the  Circuit  Court  for  Allegany  County,  in 
Equity  (Henderson,  J.). 

Bill  by  Thomas  H.  Kimmell  and  Howard  Springer,  trad- 
ing as  Springer  &  Kimmell,  and  others,  against  the  Mayor 
and  Commissioners  of  Westernport,  and  Charles  F.  Peters, 
Bailiff.  From  a  decree  for  defendants,  plaintiffs  appeal. 
Affirmed. 

The  cause  was  submitted  on  briefs  to  Boyd,  C.  J.,  Bris- 
coe, Thomas,  Pattison,  Urner,  Stockbridge,  Adkins, 
and  Offutt,  JJ. 

Bernard  V.  Welsh,  for  the  appellants. 

Horace  P.  Whitworth,  for  the  appellees. 

Pattison,  J.,  delivered  the  opinion  of  the  Court. 
The  firm  of  Springer  &  Kimmell,  William  McNeal,  Peter 
Felice,  Peter  Weisengoff,  and  Everett  E.  Springer,  restaurant 
keepers,  in  the  town  of  Westernport,  Allegany  County,  Mary- 
land, each  on  May  2nd,  1921,  obtained  from  the  clerk  of  the 
circuit  court  for  said  county  a  trader's  license  and  a  restau- 
rant license,  and  thereafter  applied  to  the  Mayor  and  Com- 
missioners of  the  Town  of  Westernport  and  its  bailiff  for  the 
issuance  to  each  of  them  of  a  restaurant  license,  required 
under  an  ordinance  passed  by  said  municipality. 

This  license  was  refused  them.     Whereupon  they  filed  a 
bill  against  the  appellees,  the  Mayor  and  Commissioners  of 
Westernport,  and  Charles  F.  Peters,  its  bailiff,  asking: 
"First — That  a  writ  of  mandamus  be  issued  direct- 
ing and  commanding  said   appellees,  defendants  be- 
low, to  issue  said  restaurant  license  to  each  of  them. 

"Second — That  the  defendants,  their  agents  or  serv- 
ants, be  enjoined  from  interfering  with  or  prohibiting 
them,  the  appellants,  'in  the  carrying  on  and  the  run- 
ning of  their  restaurant  business  under  their  said  State 
and  county  license.^  '* 
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Upon  the  filing  of  the  bill  the  injunction,  as  prayed,  was 
granted  pending  the  proceedings. 

The  defendants  thereupon  answered  the  bill,  and  by  agree- 
ment between  the  parties  and  without  objection  as  to  the 
manner  in  which  the  questions  to  be  determined  were  raised, 
the  case  was  heard  upon  the  bill  and  answer  without  evi- 
dence, and  a  decree  was  passed  thereon,  by  which  the  man- 
damus was  refused  and  the  injunction,  previously  passed, 
cancelled  and  annulled,  and  the  questions  presented  by  the 
bill  and  answer  finally  detennined  and  disposed  of. 

It  was  from  that  decree  that  the  appeal  in  this  case  was 
taken. 

The  learned  court  below  filed  liis  opinion,  in  which  he 
stated  the  principles  and  reasons  by  which  he  was  influ- 
enced and  controlled  in  passing  the  decree,  and  upon  them 
we  have  rested  our  decision  and  affirmed  the  decree  by  the 
per  curiam  opinion  heretofore  filed. 

The  opinion  is  as  follows  (Henderson,  J. ) : 

"This  case  by  agreement  was  heard  upon  bill  and  answer, 
without  evidence  having  been  taken.  I  understand  the  pur- 
port of  that  agreement  to  be  that  the  old  rule  in  regard  to  a 
final  hearing  on  bill  and  answer  applies,  that  is  to  say,  that 
the  truth  of  all  the  matters  set  out  in  the  answer,  which  are 
susceptible  of  proof,  is  admitted,  in  spite  of  the  new  equity 
rule. 

"The  complainants  have  beim  for  some  time  restaurant 
keepers  in  the  Town  of  Westernport,  tmder  a  State  and 
county  license.  But  in  1920,  chapter  714,  the  Legislature 
amended  the  charter  of  the  Town  of  Westernport,  giving  the 
town  council,  amongst  other  powers,  the  right  'to  charge  for 
and  grant  licenses  for  marketable  commodities  and  for  carry- 
ing on  any  business,  trade,  industry,  profession  or  occupa- 
tion within  the  limits  of  said  town,  and  more  specifically  in 
connection  therewith,  but  not  by  way  of  limitations  or  re- 
strictions, to  regulate  and  provide  for  the  issuing  of  licenses 
or  permits  for  all  hawking,  pedling,  etc.,  to  r^ulate  and 
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license  the  business  of  conducting  restaurants,  saloons,  hotels 
or  any  other  business  enterprise  carried  on  within  said  town. 

"Under  these  powers,  the  Mayor  and  Commissioners 
passed  Ordinance  No.  24,  which  is  the  basis  of  this  com- 
plaint. Under  that  ordinance,  it  was  provided,  in  section  1, 
that  before  any  license  shall  be  issued  to  carry  on  the  busi- 
ness of  conducting  a  restaurant,  ice  cream  parlor  and  soda 
fountain  or  for  conducting  a  restaurant  or  lunch  room, 
wherein  are  sold  soft  drinks,  near  beers  and  general  bever- 
ages, or  for  conducting  in  a  store  or  business  place  or  parlor 
the  sale  of  soft  drinks,  near  beer  and  general  beverages,  an 
application  for  such  license  shall  be  made  in  vn-iting,  signed 
by  the  owner  and  proprietor  thereof,  which  application  shall 
state  the  character  of  the  business  to  be  conducted,  the  loca- 
tion of  same  within  the  corporate  limits,  and  shall  have 
affixed  thereto  the  signatures  of  at  least  five  reputable  ovni- 
ers  of  property  residing  in  the  neighborhood  designated,  cer- 
tifying to  the  moral  character  of  the  applicant,  and  such 
license  shall  not  be  transferable,  either  as  to  the  personnel 
of  the  licensee  or  the  place  of  business  designated,  without 
the  consent  of  the  Mayor  and  Commissioners.  Under  sec- 
tion 2  it  is  provided  that  the  Mayor  and  Commissioners  'shall 
have  full  authority  to  refuse  any  such  licenses  so  applied  for, 
whenever  in  their  opinion,  the  party  applying  for  same  is 
not  of  good  moral  character,  or  whenever,  in  their  opinion, 
the  place  proposed  to  carry  on  the  business  is  not  a  proper 
one,  taking  into  consideration  the  peace  and  good  order  of 
the  neighborhood  and  the  availability  of  police  supervision.' 

'^Section  3  provides  for  the  posting  of  a  copy  of  the  appli- 
•cation  for  ten  days  before  the  license  is  issued  and  the  filing 
of  objections,  and  the  giving  of  a  hearing  by  the  Mayor  and 
Commissioners.  Section  4  provides  for  the  revocation  of 
the  license,  but  is  not  in  issue  in  this  case. 

"The  complainants,  as  shown  by  paragraph  4  of  the  an- 
swer, applied  for  a  license  for  conducting  a  'restaurant  or 
lunch  room  wherein  are  sold  soft  drinks,  near  beers  and 
general  beverages.'  Paragraph  7  alleges  that  objections  were 
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filed  to  the  granting  of  the  license  in  proper  form  under  the 
ordinance,  and  that  the  commissioners  notified  the  complain- 
ants of  the  objections,  set  a  time  for  the  hearing  of  the  same, 
and  did  hear  the  same,  giving  the  complainants  full  oppor- 
tunity to  be  heard  thereon,  and  alleges  that  they  were  heard, 
and  that  the  Mayor  and  Commissioners  in  good  faith  refused 
said  license  under  the  discretion  vested  in  them  by  the  said 
ordinance.  The  ordinance  is  objected  to  by  the  plaintiffs 
on  the  ground  that  it  is  ultra  vires,  unconstitutional  and  in 
restraint  of  trade,  and  tends  to  create  monopolies  and  deprive 
the  plaintiflFs  of  their  business  without  due  process  of  law. 

*^A  good  deal  of  stress  has  been  laid  by  the  plaintiffs  on 
these  words  in  the  charter  'and  more  specifically  in  connection 
therewith,  but  not  by  way  of  limitations  or  restrictions,  to 
r^ulate,'  etc.,  it  being  claimed  that  these  latter  words  apply 
to  the  town's  power  to  charge  for  and  grant  licenses  within 
the  town,  but  after  a  careful  consideration  of  the  language,  I 
am  of  opinion  that  it  is  not  intended  to  mean  any  such  thing, 
but  is  used  with  the  meaning  that  the  general  powers  to 
license  and  regulate  business,  given  before  the  use  of  these 
words,  is  not  to  be  limited  or  restricted  by  the  listing  or  the 
cataloguing  of  the  different  business  before  their  use  or 
by  the  itemized  listing  and  naming  of  certain  businesses  after 
said  use.  Tf  this  is  correct,  we  may,  I  think,  leave  those 
words  out  of  the  further  consideration  of  the  casa'' 

"The  town  having  clearly  the  authority  to  license  and  i-egii- 
late  the  business  of  keeping  a  restaurant,  the  question  is 
whether  Ordinance  No.  24  does  r^rulate  the  business  in  ac- 
cordance with  an  approved  meaning  of  the  words,  'regulate 
and  license.'  In  DWon,  Munc,  Corp,  (5th  ed.),  vol.  2,  see. 
666  et  seq.,  there  is  an  illuminating  discussion  of  the  scope  or 
power  to  regulate.  In  section  666  the  result  of  the  discussion 
is  stated  in  this  way :  'But  there  is  a  limit  to  the  power  of 
regulation.  Tf  a  regulation,  enacted  by  competent  authority, 
avowedly,  for  the  protection  of  the  public  safety,  health  and 
welfare,  has  a  real  and  substantial  relation  to  these  objects, 
the  courts  will  not  strike  it  down  upon  grounds  merely  of 
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public  policy  or  expediency.  If  the  regulation  does  not  have 
any  real  or  substantial  relation  to  these  objects  and  violates 
rights  secured  by  the  fundamental  law  and  interferes  w^ith  the 
enjojTuent  of  individual  rights  beyond  the  necessities  of  the 
case,  such  regulation  exceeds  the  legislative  authority  of  the 
State  and  cannot  be  sustained.  And  it  has  been  said  that 
certain  trades  and  occupations  are  so  innocuous  and  innocent 
that  they  cannot  be  made  the  subject  of  regulation,  either  by 
the  State  or  by  municipal  corporation,  acting  under  del^cated 
authority.  But  this  statement  must  always  be  taken  subject 
to  the  general  rule  that  even  these  trades  and  occupations  are 
subject  to  euch  regulations  in  the  exercise  of  police  power  as 
may  be  properly  directed  against  the  individuals  composing 
the  community  at  large.' 

^^xamining  the  ordinance  in  the  light  of  this  general  state- 
ment of  the  law,  it  seems  to  me  to  be  unobjectionable.  The 
object  to  be  accomplished  has  a  definite  and  clear  relation  to 
the  public  health,  welfare  and  safety.  It  is  well  known  to 
the  Court  that  Westemport  has  been  peculiarly  a  place  by  its 
geographical  situation,  of  ill^al  sale  of  intoxicated  liquors, 
and  that  all  sorts  of  devices  and  subterfuges  have  been  in- 
dulged in  there  to  evade  the  provisions  of  the  prohibition  law, 
and  that  this  condition  of  aflFairs  has  been  beyond  the  power 
of  the  local  police  to  deal  with.  One  of  the  favorite  means  of 
evading  the  law  is  by  the  sale  of  intoxicating  liquors  under 
the  guise  of  soft  drinks.  It  has  been  found  that  this  is  a 
particularly  hard  evasion  of  the  law  to  deal  with,  and  that  the 
sale  of  moonshine  whiskey,  adulterated  with  wood  alcohol  in 
such  way  as  to  be  extremely  deleterious  to  the  health,  has 
been  frequently  indulged  in,  not  only  in  Westemport,  but 
elsewhere.  The  town  authorities,  finding  the  difficulty  of 
meeting  this  situation,  came  to  the  conclusion,  apparently, 
that  the  best  means  of  coping  with  it  was  not  alone  the  pro- 
hibitory laws,  but  the  character  of  the  persons  in  that  busi- 
ness, and  the  provisions  of  the  ordinance  are  intended  as  a 
security  that  none  but  persons  of  too  high  a  character  to  at- 
tempt any  evasion  of  the  dry  laws,  shall  be  permitted  to  go 
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into  the  soft-drink  business.  The  particular  means  they  have 
adopted  under  the  ordinance,  seem  to  me  to  be  entirely  reason- 
able and  well  adapted  to  the  end  in  view,  and  to  be  justified 
by  the  experience  of  Westemport  heretofore.  There  is  no 
prohibition  of  the  business  of  selling  aoft  drinks,  nor  is  that 
business  under  present  conditions  and  in  view  of  the  past 
experience  of  this  town  and  others  so  innocuous  and  innocent 
a  business  that  it  cannot  be  made  the  subject  of  regulations." 

"This  is  not  a  position  without  precedent  The  law  has 
adapted  itself  to  new  conditions  arising  and  the  courts  have 
dealt  with  this  same  question  elsewhere  in  the  same  manner. 
Tn  1 0  Tt.  C,  L.,  p.  953,  the  matter  is  discussed  and  precedents 
cited.  Tn  a  note  to  City  of  Portland  v.  Trainer,  6  A.  L.  E^ 
Ann.,  p.  1415,  183  Pac.  933,  a  number  of  authorities  are 
cited,  the  general  purport  of  which  is  to  support  the  conclu- 
sions herein  arrived  at." 

"See  also  EUei/  v.  Chambers,  8  A.  L.  R,  p.  418,  185  Pac. 
755 ;  Tn  re  Bickerstaf,  11  Pac.  Rep.  393.  The  authorities 
cited  and  the  principles  laid  down  both  seem  to  me  to  answer 
all  the  contentions  of  the  plaintiffs  and  to  prove  that  said 
ordinance,  under  which  the  action  of  the  conmiiasioners  was 
taken,  is  not  unconstitutional,  is  not  ultra  vires  or  in  restraint 
of  trade,  and  does  not  tend  to  create  a  monopoly  and  to  de- 
prive the  plaintiffs  of  their  property  and  business  without  due 
process  of  law.  It  is  nowhere  alleged  in  the  petition  for  a 
mandamus  that  the  plaintiffs  are  men  of  the  character  re- 
quired by  the  ordinance  and  that  their  place  of  business  is  a 
proper  one,  taking  into  consideration  the  peace  and  good  order 
of  the  neighborhood  and  the  availability  of  police  supervision, 
nor  was  it  allied  that  the  town  acted  unfairly  in  coming  to 
the  conclusion  to  reject  the  application,  as  they  did  have  a  full 
hearing.  The  mandamus  therefore,  will  and  is  hereby  re- 
fused, and  the  restraining  order  heretofore  passed  on  the  9th 
day  of  May,  1921,  and  the  injunction  issued  thereunder  be, 
and  they  are  hereby  vacated  and  annulled." 

"The  question  of  the  fairness  of  the  amount  of  the  license 
has  not  been  gone  into  in  the  case,  and  I  do  not  understand 
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that  it  is  objected  to.  Of  course,  under  the  power  to  license, 
the  conuniaBioners  have  no  power  to  levy  taxes,  and  if  it  could 
be  shown  that  this  ordinance  is  really  a  taxing  ordinance, 
rather  than  a  licensing  and  r^ulating  one,  it  might  be  held 
invalid  on  that  ground,  but  I  want  to  make  it  clear  that  Wesr 
temport  has  the  power  to  regulate,  in  the  manner  which  it  has 
done,  the  business  of  selling  soft  drinks,  near  beer,  etc.,  and  if 
this  ordinance  is  void  because  of  any  excessive  charges  for  the 
license,  a  new  ordinance  can  be  passed  which  will  obviate 
this  objection." 

It  was,  as  we  have  stated,  for  the  reasons  given  in  the 
opinion  of  the  court  below  that  the  decree  was  affirmed  by  the 
per  curiam  opinion  heretofore  filed. 


VOL.  140  17 
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WILLIAM  E.  WOOD  COMPANY. 

Attachment  on  Judgment — Condemnation — Form  of  Verdict — 

Appeal. 

On  appeal  from  a  refusal  to  strike  out  a  judgment  of  con- 
demnation of  property  attached,  testimony  as  to  the  defend- 
ant's lack  of  interest  in  the  property,  taken  at  the  trial  of  the 
attachment  case  and  of  a  claimant's  case,  cannot  be  considered, 
the  record  containing  no  exception  to  any  ruling  as  to  the 
prayers  or  as  to  the  admission  of  evidence  in  either  case.   p.  518 

Where  the  only  issues  in  the  case  of  an  attachment  on  judg- 
ment were  whether  the  chattels  attached  were  the  property  of 
defendant,  and  whether  he  had  an  interest  in  them,  he  having 
denied  any  property  or  interest,  a  judgment  of  condemnation 
of  defendant's  interest  in  the  property,  based  on  a  finding  by 
the  jury  "for  the  plaintiff,'*  was  not  defective  because  it  failed 
to  value  or  define  defendant's  interest,  the  finding  for  plaintiff 
involving  a  determination  that  the  chattels  were  his  property 
and  that  he  did  have  an  interest  in  them.  p.  519 

Code,  Art.  9,  Sec.  13,  which  requires  proof  of  the  amount  of 
assets  in  the  hands  of  the  garnishee,  has  no  application  where 
designated  chattels  are  attached  and  sought  to  be  condemned. 

p.  520 

A  bond  to  dissolve  an  attachment  on  judgment  of  certain 
property,  conditioned  upon  the  satisfaction  of  "any  judgment 
of  condemnation"  that  may  be  entered,  did  not  convert  the  pro- 
ceeding into  an  action  in  personam,  p.  520 

In  the  case  of  an  attachment  on  judgment,  the  verdict  of  the 
jury  having  determined  that  the  articles  attached  were  the 
property  of  defendant,  the  fact  that  the  judgment  in  the  attach- 
ment case  in  terms  condemned  "the  interest  of  the  defendant" 
in  such  articles,  without  defining  the  nature  or  extent  of  that 
interest,  was  not  prejudicial  to  defendant,  the  effect  of  the 
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judgment  being  to  condemn  certain  specified  property  as  the 
property  of  the  defendant^  to  be  applied  to  the  satisfaction  of 
the  claim  of  the  judgment  creditor.  p.  621 

In  the  case  of  an  attachment  on  judgment,  the  only  question 
before  the  jury  being  the  title  to  the  property  attached^  a  ver- 
dict for  plaintiff  was  not  void  because  it  was  not  for  a  sum 
certain.  ^  p.  522 

Upon  a  motion  to  strike  out  a  judgment  of  condemnation  in 
an  attachment  case,  filed  eight  months  after  the  entry  of  such 
judgment,  and  over  a  year  after  the  trial  of  a  claimant's  case, 
the  propriety  of  the  verdicts  or  the  correctness  of  the  rulings 
in  either  of  those  cases  cannot  be  reviewed  or  considered,    p.  523 

Parties  to  an  attachment  proceeding  are  charged  with  the 
duty  of  ascertaining  such  entries  as  are  made  in  the  ordinary 
progress  of  the  cause,  such  as  the  entry,  after  verdict  and  the 
overruling  of  a  motion  for  a  new  trial,  of  a  judgment  of  con- 
demnation, and  the  defendant  or  his  attorney  is  not  entitled  to 
a  special  notice  thereof.  p.  523 

Decided  March  Ist,  1922, 

Appeal  from  the  Circuit  Court  for  Harford  County  (Har- 
lan^ J.). 

Attachment  on  a  judgment  in  favor  of  William  E.  Wood 
Company  against  John  T.  West.  From  an  order  refusing  to 
strike  out  a  judgment  of  condemnation,  the  defendant  ap- 
peals.   Affirmed. 

The  cause  was  argued  before  Boyd,  C  J.,  Bbiboob, 
Thomas,  Pattison,  TJeneb,  Stockbeidge,  Adkins,  and 
Offutt,  JJ. 

John  L.  O.  Lee,  with  whom  was  William  O.  Towers  on  the 
brief,  for  the  appellant. 

Laurie  H.  Riggs,  Stevenson  A.  Williams,  and  Fred  R. 
Williams,  submitting  on  brief,  for  the  appellee. 
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Offltt,  J.,  delivered  the  opinion  of  the  Court. 

The  William  E.  Wood  Company,  a  corporation,  in  1907 
recovered  a  judgment  in  the  Baltimore  City  Court  against 
John  T.  West  for  $883.59,  with  interest  from  October  30th, 
1907,  and  $9.70  costs.  That  judgment  was  revived  by  judg- 
ment of  fiat  on  a  writ  of  scire  facias  December  8th,  1919. 

A  writ  of  attachment  issued  out  of  the  Baltimore  City 
Court  on  the  revived  judgment,  returnable  to  the  Circuit 
Court  for  Harford  County,  which  was  returned  to  that  court 
on  December  22nd,  1919,  by  the  sheriff  of  Harford  County. 
Under  that  writ,  as  shown  by  his  return,  the  sheriff  attached 
"a  large  number  of  bricks,  supposed  to  be  one  million,"  in 
the  possession  of  the  Susquehanna  Power  Company,  and 
summoned  that  company  as  garnishee.  There  is  nothing  in 
the  record  to  show  that  the  garnishee  filed  any  plea  in  the 
case,  but  on  April  1st,  1920,  the  defendant  John  T.  West 
filed  two  pleas,  reading  as  follows : 

"1.     That  there  is  no  such  record. 
"2.     That  the  bricks  attached  in  this  case  are  not 
the  property  of  John  T.  West,  and  he  has  no  interest 
therein." 

There  is  some  confusion  in  the  record  as  to  what  was  done 
with  these  pleas,  but  the  docket  entries  indicate  that  fhe  plea 
of  nul  tiel  record  was  withdrawn,  and  the  second  plea  tra- 
versed and  issue  joined  on  the  traverse.  A  trial  of  that  issue 
before  a  jury  in  the  Circuit  Court  for  Harford  Coimty  re- 
sulted in  a  verdict  "for  the  plaintiff"  on  April  16th,  1920, 
and  on  the  same  day  a  motion  for  a  new  trial  was  filed,  which 
the  court,  on  May  8th,  1920,  heard  and  overruled,  and  on 
May  31st,  1920,  judgment  on  the  verdict  was  entered  in  this 
form :  "Judgment  of  condemnation  of  the  interest  of  the  de- 
fendant in  the  property  attached  in  favor  of  the  plaintiff  for 
the  amount  of  the  judgment,  interest  and  costs  mentioned  in 
the  writ  of  attachment  with  the  costs  of  said  attachment." 
On  February  11th,  1921,  the  defendant  moved  to  strike  out 
that  judgment  for  the  following  reasons: 
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"First:  That  said  judgment  was  entered  without 
his  knowledge,  and  that  he  has  just  this  day  learned 
that  said  judgment  has  been  entered  up  in  said  case. 

"Second :  That  this  litigation  grew  out  of  a  lot  of 
bricks  at  the  Susquehanna  Power  Company,  in  the 
Fifth  Election  District  of  Harford  County,  which  was 
attached  by  the  plaintiff  on  a  judgment  recovered  by 
him  in  Baltimore  City. 

"Third:  That  at  the  trial  of  the  case  below,  one 
John  J.  Hurst  alleged  that  the  bricks  belonged  to 
Harry  West  and  the  said  John  J.  Hurst,  as  partners, 
and  that  John  T.  West,  the  defendant  in  this  case,  had 
no  interest  in  said  bricks.  The  plaintiff  answered  and 
stated  that  the  said  John  T.  West  had  an  interest  in 
said  bricks,  and  that  the  issue  went  to  the  jury,  and 
the  jury  found  for  the  plaintiff,  to  wit,  that  the  said 
John  T.  West  did  have  an  interest  in  said  bricks,  but 
it  did  not  decide  what  his  interest  was. 

"Fourth :  The  judgment  recovered  in  the  above  en- 
titled case  is  in  error,  because  it  condemns  the  inter- 
est of  the  defendant,  John  T.  West,  in  said  bricks, 
when  the  amount  of  said  interest  has  never  been  deter- 
mined, and  it  could  not  by  any  means  be  the  sum  of 
$981.00,  as  claimed  by  the  plaintiff,  because  the  total 
value  of  said  bricks  would  not  be  that  much,  and  it 
was  conceded  at  the  trial  that  the  said  Harry  West  had 
an  interest  in  said  bricks,  and  also  that  the  said  John 
J.  Hurst  had  an  interest  in  said  bricks." 

On  May  13th,  1921,  the  court  passed  an  order  overruling 
the  motion  to  strike  out  the  judgment  and  from  that  order 
this  appeal  was  taken.  The  sole  question  presented  by  the 
record  for  our  consideration  therefore  is,  whether  the  judg- 
ment in  the  attachment  case  is  so  defective  that  it  should  be 
stricken  out  for  the  reasons  stated  in  the  appellant's  motion. 

In  addition  to  the  facts  to  which  we  have  referred,  it  also 
appears  that,  on  January  13th,  1920,  Harry  E.  West  and 
John  J.  Hurst  filed  in  the  attachment  case  a  claim  of  title 
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to  the  property  attached.  The  claimants'  case,  thus  insti- 
tuted, was  tried  before  the  court  on  January  20th,  1920,  and 
on  the  same  day  a  verdict  for  the  defendant  was  returned 
and  judgment  in  due  course  entered  thereon. 

The  only  testimony  taken  in  connection  with  the  motion 
to  strike  out  the  judgment  was  that  of  Mr.  John  L.  G.  Lee, 
who  said  that  neither  he  nor  his  client  Mr.  Hurst  had  any 
notice  of  the  entry  of  the  judgment  of  May  31st,  1920,  in  the 
Circuit  Court  for  Harford  County,  and  knew  nothing  of  it 
until  Mr.  Hurst  was  served  with  the  declaration  in  a  suit  in 
Baltimore  City,  and  the  testimony  of  Mr.  Stevenson  A.  Wil- 
liams, who  testified  that  on  several  occasions,  after  the  judg- 
ment had  been  entered,  he  asked  Mr.  Lee  when  the  West 
claim  would  be  settled.  Mr.  Lee  in  rebuttal  said  that,  while 
Mr.  Williams  may  have  said  that,  he  (Lee)  always  stated 
that  the  value  of  the  West  interest  in  the  bricks  had  not  been 
fixed.  There  is  also  incorporated  in  the  record  the  testimony 
of  John  J.  Hurst,  which  appears  to  have  been  taken  at  the 
trial  of  the  attachment  case,  and  the  testimony  of  Harry  E. 
West,  John  T.  West,  George  W.  Bagley,  John  S.  Munders 
and  William  G.  Towers,  apparently  taken  in  the  claimant's 
case,  which  tended  to  show  that  John  T.  West  had  no  inter- 
est in  the  bricks,  but  that  they  were  owned  by  John  J.  Hurst 
and  Harry  E.  West.  Since  this  is  not  an  appeal  from  the 
judgment  in  the  claimant's  case  or  from  the  judgment  in  the 
attachment  case,  and  as  the  record  contains  no  exception  to 
any  ruling  of  the  court  as  to  the  prayers  or  the  admission  of 
evidence  in  either  case,  that  testimony  is  wholly  foreign  and 
irrelevant  to  any  question  before  us,  and  we  are  not  aware  of 
any  principle  of  law  which  could  authorize  us  to  consider  it, 
and  it  is  not  therefore  necessary  to  refer  to  it  in  greater  de- 
tail. 

The  appellant's  motion  to  strike  out  the  judgment  rests 
upon  two  propositions :  first,  that  "the  judgment  of  condem- 
nation is  an  irregularity  on  the  face  of  the  proceedings,"  and 
second,  that  "if  it  is  admitted  that  there  is  a  partnership,  the 
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properties  or  credits  of  the  partnership  cannot  be  taken  by 
attachment." 

The  "irregularity"  of  the  judgment  upon  which  the  appel- 
lant relies  is  that  it  does  not  value  or  define  the  defendant's 
interest  in  the  bricks,  but  there  is  nothing  contained  in  the 
record  to  indicate  that  the  value  of  the  bricks,  or  of  the  de- 
fendant's interest  in  them,  was  an  issue  in  the  case.  The 
appellant  in  his  second  plea  said  that  the  "bricks  attached 
are  not  the  property  of  John  T.  West  and  he  has  no  interest 
therein."  That  was  his  defense,  and  that  plea  the  plaintiff 
traversed.  The  issues  then  were,  whether  the  bricks  were 
the  property  of  John  T.  West,  and  whether  he  had  an  inter- 
est in  them,  and  not  what  they  were  worth  or  what  his  inter- 
est in  them  was  worth,  and,  as  the  jury  could  only  respond 
to  the  issues  upon  which  they  were  sworn,  they  were  neither 
required  nor  authorized  to  make  any  such  valuation.  The 
writ  commanded  the  sheriff  to  attach  any  chattels,  etc.,  of 
John  T.  West  in  his  bailiwick  to  the  amount  of  "the  dam- 
ages, costs  and  charges."  Under  that  writ  he  attached  the 
bricks  in  question.  John  T.  West  pleaded  that  he  had  no 
property  or  interest  in  them,  and  the  plaintiff  answered  that 
the  bricks  were  his  property  and  he  did  have  an  interest  in 
them.  The  jury  found  generally  for  "the  plaintiff,"  thereby 
determining  the  issue  in  his  favor,  and  deciding  that  the 
bricks  were  the  property  of  John  T.  West.  The  verdict  could 
have  had  no  other  effect.  By  the  pleadings  they  were  re- 
quired to  determine  two  questions,  whether  the  bricks  were 
the  property  of  John  T.  West,  and  whether  he  had  an  inter- 
est in  them.  By  finding  generally  "for  the  plaintiff,"  they 
necessarily  determined  that  they  were  his  property  and  that 
he  did  have  an  interest  in  them.  If  they  had  found  that  they 
were  not  his  property,  but  that  he  had  an  interest  in  them,  it 
would  then  have  been  proper  for  them  to  have  stated  what  the 
interest  was,  but  having  determined  that  he  owned  them,  it 
followed  as  a  matter  of  course  that  his  interest  was  that  of 
absolute  ownership.    It  was  upon  that  verdict  that  the  judg- 
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ment  was  entered.  The  vei-dict  having  determined  that  the 
bricks  were  the  property  of  the  defendant,  the  judgment  was 
for  the  ^^condemnation  of  the  interest  of  the  defendant"  in 
tJie  attached  property  to  the  amount  of  the  judgment,  inter- 
est, and  costs.  It  did  not  value  the  property  because  the 
judgment  was  in  rem,  and  if  the  res  was  the  property  of  the 
defendant  it  was  immaterial  to  determine  its  value  in  that 
proceeding  because,  if  when  the  property,  or  so  much  thereof 
as  is  necessary,  was  sold  in  execution  of  the  judgment,  it 
brought  more  than  the  judgment,  costs,  etc.,  the  surplus 
would  go  to  the  defendant,  and  if  it  brought  less  it  would  be 
applied  in  reduction  of  the  judgment  claim.  Section  13  of 
article  9,  (^ode  Puh.  Gen.  Latvs,  which  requires  proof  of  the 
amoxmt  of  assets  in  the  hands  of  a  garnishee,  has  no  applica- 
tion where  designated  chattels  are  attached  and  sought  to  be 
condemned.     Western  Bank  v.  Union  Bank,  91  Md.  624. 

Assuming,  without  deciding,  that  it  is  valid,  we  do  not 
agree  that  the  filing  of  the  bond  in  this  case  to  dissolve  the 
attachment  converted  the  proceeding  into  an  action  in  per- 
sonam. The  bond,  if  it  had  any  effect,  only  took  the  place 
of  the  res,  and  it  is  conditioned  upon  the  satisfaction  of  "any 
judgment  of  condemnation"  that  may  be  entered  against  the 
defendant,  and  it  manifestly  contemplated  a  condemnation 
of  the  chattels,  since  there  was  nothing  else  to  condemn.  But 
we  are  not  to  be  understood  as  deciding  that  the  bond  was 
valid,  or  that  it  was  authorized  by  the  statute.  This  is  not 
an  attachment  on  original  process,  to  which  the  following  lan- 
guage of  section  19,  article  9,  Code  Pub,  Gen,  Txiws,  is 
peculiarly  appropriate:  "Xo  attachment  shall  be  dissolved 
unless  every  defendant  appears  to  the  action,  and  unless  a 
bond  be  given  by  or  on  behalf  of  the  defendant  or  defendants, 
in  a  sum  of  money  equal  to  the  value  of  the  property  at- 
tached, with  security  to  be  approved  by  the  court,  or  the 
judge  thereof,  if  in  recess,  to  satisfy  any  judgment  that  shall 
Ix*  recovered  in  such  case  against  the  defendant."  Nor,  if  it 
could  be  held  that  that  section  authorizes  the  dissolution  of 
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an  attachment  issued  on  a  judgment  by  the  filing  of  a  bond 
by  the  defendant,  can  it  be  said  that  this  bond  is  in  literal 
compliance  with  its  terms.  But  as  that  question  is  not  di- 
rectly before  us,  we  will  express  no  final  opinion  as  to  the 
validity  of  the  bond,  further  than  to  say  that,  by  reason  of 
the  language  of  its  condition,  the  bond  in  this  case  does  not 
convert  it  into  an  action  in  personam.  The  judgment,  it  is 
true,  condemns  only  "the  interest  of  the  defendant"  in  the 
property  without  defining  the  nature  or  extent  of  that  inter- 
est, but  since  the  verdict  for  the  plaintiflF  determined  that  the 
bricks  were  the  property  of  the  defendant,  and  while  the 
judgment  should  have  plainly  stated  that  it  was  for  the  con- 
demnation of  the  specific  property  attached  as  the  property 
of  the  defendant,  it  can  hardly  be  said  that  the  defendant 
was  injured  by  the  form  of  the  judgment.  The  verdict  hav- 
ing determined  that  the  bricks  were  the  property  of  the  de- 
fendant, his  "interest"  in  them  was  that  of  absolute  owner- 
ship, and  the  judgment  should  have  so  stated  in  very  much 
clearer  language  than  that  employed.  Since,  however,  the 
expression  "interest  of  the  defendant"  is  not  inconsistent 
with  the  complete  ownership  by  the  defendant  of  the  chattels, 
it  does  not  affect  the  validity  of  the  judgment,  and  the  effect 
of  it  is  to  condemn  certain  specified  property  as  the  property 
of  the  defendant,  to  be  applied  to  the  satisfaction  of  the 
claim  of  the  judgment  creditor.  Griffith  v.  Milwaukee  Harv. 
Co,,  92  Iowa,  634;  64  A.  L.  R  5Y3 ;  Hodges  <&  McTxine,  At- 
tachment, sees.  101,  184;  Brent  y,  Taylor,  6  Md.  58;  Morton 
V.  Graffliii,  68  Md.  559;  Shinn,  Attachment,  sec.  453. 

Tt  is  further  contended  that  the  judgment,  while  not  defin- 
ing or  valuing  the  interest  of  the  defendant  in  the  bricks, 
does  without  any  warrant  value  the  bricks.  That  rests  upon 
a  misapprehension  of  the  phraseology  of  the  judgment.  It 
did  not  value  the  bricks,  nor  did  it  declare  that  they  were 
equal  in  value  to  the  amount  of  the  jifdgment,  but  condemned 
them  to  be  applied  in  settlement  of  that  judgment. 
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Nor  is  there  any  force  in  the  contention  that  the  verdict 
was  void  because  it  was  not  for  a  sum  certain.  This  was  an 
attachment  on  a  judgment,  by  which  the  amount  of  the  de- 
fendant's indebtedness  was  established,  and  the  only  ques- 
tion before  the  jury  in  the  attachment  case  was  the  title  to 
the  property  attached. 

In  our  opinion  there  is  no  such  irregularity  in  the  form 
of  the  judgment  as  would  justify  us  in  declaring  it  void. 

This  brings  us  to  the  second  proposition,  which  is,  that 
**if  it  is  admitted  there  is  a  partnership,"  the  partnership 
property  cannot  be  attached.  This  is  a  mere  academic  ab- 
straction, without  apparent  relevance  to  any  questions  before 
us.  It  is  stated  in  the  appellant's  brief  that  "it  will  be  con- 
ceded at  this  hearing  that  these  bricks  were  owned  and  con- 
trolled by  the  two  Wests  and  Mr.  Hurst,  as  president  of  the 
Cityco  Realty  Company,  jointly;  in  other  words,  that  they 
were  owned  by  a  partnership  of  Harry  E.  West,  John  J. 
Hurst  (or  the  Cityco  Realty  Company)  and  John  T.  West. 
That  was  all  that  was  contended  for  in  these  proceedings  and 
that  was  all  that  was  decided  by  the  litigation."  There  was 
no  such  concession,  however,  and  the  record  contains  nothing 
which  would  warrant  us  in  deciding  as  a  matter  of  law  that 
the  bricks  were  owned  by  a  partnership  composed  of  John  J. 
Hurst  (or  the  Cityco  Realty  Company),  Harry  E.  West,  and 
John  T.  West,  even  if  we  could  consider  the  testimony  in  the 
attachment  case,  for  at  the  trial  of  that  case  Mr.  Hurst  flatly 
denied  the  existence  of  any  such  partnership.  Whether  there 
was  such  a  partnership  and  whether  it  owned  the  property 
attached  were  proper  questions  for  the  jury  in  the  attach- 
ment case.  That  jury  by  their  verdict  determined  that  there 
was  no  partnership  in  the  property  attached,  but  that  it  be- 
longed to  the  defendant.  Whetlier  they  erred  in  that  or 
whether  the  court  erred  in  its  instructions  to  them,  are  ques- 
tions not  before  us  on  this  appeal.  If  the  verdict  of  the  jury 
was  inconsistent  with  the  evidence,  it  could  have  been  set 
aside  by  the  court  upon  the  defendant's  motion:  or  if  the 
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trial  court  erred  in  its  rulings,  the  defendant  could  have  had 
those  rulings  reviewed  in  accordance  with  the  ordinary  prac- 
tice, by  reserving  exceptions  to  them  and  bringing  those  ex- 
ceptions to  this  Court  on  appeal  from  the  judgment.  But 
we  cannot,  upon  a  motion  to  strike  out  a  judgment  in  the 
attachment  case,  filed  eight  months  after  the  entry  of  such 
judgment,  and  over  a  year  after  the  trial  of  the  claimant's 
case,  review  or  consider  either  the  propriety  of  the  verdicts 
or  the  correctness  of  the  rulings  of  the  court  in  either  of  those 
cases,  for  those  matters  are  finally  adjudicated  and  at  rest. 
Nor  could  this  conclusion  be  affected  by  the  fact  that  no 
notice  of  the  entry  of  the  judgment  in  the  attachment  case 
was  given  to  the  appellant  or  his  attorney.  The  case  was 
pending  and  they  were  charged  with  the  duty  of  ascertain- 
ing such  entries  as  were  made  in  the  ordinary  progress  of  the 
cause.  The  entry  of  the  judgment  after  verdict  and  after  a 
motion  for  a  new  trial  had  been  overruled  was  such  an  entry. 
We  know  of  no  practice  which  entitles  parties  to  such  a  pro- 
ceeding as  this  to  be  served  with  a  special  notice  of  such  en- 
tries, and  in  our  opinion  none  is  required. 

For  the  reasons  stated  the  order  appealed  from  will  be 
affirmed. 

Order  affirmed ,  with  costs  io  the  appellee. 
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Husband  and  Wife — Gift — Reformation  of  Deed, 

A  wife,  by  the  use  of  her  money  in  the  purchase  of  property 
to  be  conveyed  to  her  and  her  husband  as  tenants  by  the  entirety, 
may  make  an  effective  gift  to  her  husband,  which  will  not  be  set 
aside  if  it  is  free  from  any  fraud  or  undue  influence.        p.  527 

In  a  suit  to  secure  the  reformation  of  a  conveyance,  made 
to  plaintiff  and  her  husband  as  tenants  by  the  entirety  by  a 
trustee  acting  under  a  decree,  so  as  to  vest  the  title  in  the  plain- 
tiff exclusively,  held  that  the  proof  failed  to  substantiate  plain- 
tiff's alternative  charges  of  fraud  or  mistake  in  reference  to 
the  deed  sought  to  be  reformed.  pp.  527,  528 

Decided  March  2nd,  1922, 

Appeal  from  the  Circuit  Court  for  Montgomery  County, 
In  Equity  (Peter^  J.). 

Bill  by  Annie  T.  Lewis  against  William  T.  Lewis  to  re- 
form a  deed.  From  a  decree  for  defendant,  plaintiff  appeals. 
Affirmed. 

The  cause  was  submitted  on  briefs  to  Boyd,  C.  J.,  Bris- 
coe, Thomas,  Pattison,  FR^^^R,  Stockbridoe,  Adkins,  and 
Offutt,  JJ. 

R,  E.  Lee  Smith,  for  the  appellant. 

Dawson  tO  Dawson,  for  the  appellee. 
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Ubneb,  J.,  delivered  the  opinion  of  the  Court. 

A  deed  to  the  appellant  and  appellee  as  tenants  by  the 
entirety  is  sought  to  be  reformed,  so  as  to  vest  the  title  in 
the  appellant  exclusively.  The  property  conveyed  by  the 
deed  consists  of  about  five  acres  of  improved  land  in  Mont- 
gomery County.  It  is  alleged  by  the  appellant  that  she  fur- 
nished the  whole  of  the  purchase  price  of  $2,500,  paid  for 
the  property,  and  that  she  intended  to  acquire  it  for  herseH 
individually,  but  that  through  the  fraud  of  her  husband,  or 
the  misappreheilsion  of  the  grantor,  the  deed  was  made  to  her- 
self and  husband  as  tenants  by  the  entirety.  The  conveyance 
was  by  a  trustee  acting  under  a  decree  in  proceedings  for 
the  sale  of  the  property  and  division  of  the  proceeds  among 
the  heirs  of  a  prior  owner.  The  only  witnesses  who  testified 
as  to  the  circumstances  of  the  purchase  and  conveyance  were 
the  wife  who  desires,  and  the  husband  who  opposes,  the  ref- 
ormation of  the  deed,  the  trustee  who  made  the  sale,  and 
who  prepared  and  executed  the  deed,  having  since  died. 

It  is  an  undisputed  fact  that  the  appellant,  unaccompanied 
by  her  husband,  attended  the  trustee's  sale,  made  the  suc- 
cessful bid  for  the  property,  and  signed  an  acknowledgment 
of  purchase  in  which  herself  and  husband  are  both  named  as 
vendees.  The  paper  thus  executed  was  typewritten,  except 
as  to  the  names  of  the  purchasers,  which  were  inserted  with 
a  pencil  in  a  blank  space  provided  for  the  purpose.  Under 
the  appellant^s  signature,  which  she  wrote  with  a  pen,  were 
the  words  "For  purchasers,"  of  which  the  first  was  written 
with  a  pencil,  and  the  second  was  in  typewriting,  except  that 
a  pencil  had  been  used  to  add  the  final  "s."  The  testimony 
of  the  appellant  is  that  ahe  gave  no  directions  to  have  her 
husband  joined  with  her  as  a  purchaser,  and  that  she  did  not 
observe  the  presence  of  their  names  in  the  memorandum  of 
purchase  which  she  executed.  It  is  argued  on  her  behalf 
that  the  names  may  have  been  inserted,  and  the  other  pencil 
additions  made,  after  the  paper  was  signed.  The  evidence 
does  not  support  that  theory,  and  the  character  of  the  trustee, 
who  was  a  reputable  member  of  the  bar,  is  an  assurance  that 
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he  conducted  the  transaction  in  accordance  with  what  he 
understood  to  be  the  appellant's  real  intent. 

The  sale  was  reported  and  ratified  as  having  been  made 
to  "William  T.  Lewis  and  Annie  T.  Lewis,  his  wife,"  the 
appellee  and  appellant,  and  the  deed  to  them  as  tenants  by 
the  entirety  was  sent  to  Mr.  Lewis  by  mail,  and  was  read  by 
Mrs.  Lewis,  as  she  admits,  inmiediately  upon  its  receipt. 
The  delivery  of  the  deed  occurred  in  September,  1917,  and 
the  pending  suit  for  its  reformation  was  not  begun  until 
September,  1920.  It  was  testified  by  Mrs.  -Lewis  that  she 
did  not  learn  the  real  effect  of  the  conveyance  until  she  was 
advised  of  it  by  counsel,  whom  she  consulted  when  her  hus- 
band filed  a  bill  for  divorce  against  her  in  August,  1919. 
But  the  fact  that  she  and  her  husband  were  both  named  as 
grantees  was  apparent  to  her  when  she  examined  the  deed  at 
the  time  of  its  delivery.  In  July,  1918,  she  caused  the  bank 
account,  previously  in  her  name' alone,  on  which  the  checks 
for  the  purchase  price  of  the  property  had  been  drawn,  to  be 
so  entered  as  to  be  subject  to  either  her  ovni  or  her  husband's 
order.  After  the  purchase  of  the  property,  they  occupied  it 
together  until  their  separation  in  May,  1919,  as  a  result  of 
marital  difficulties.  During  that  period  the  husband  made 
substantial  improvements  to  the  premises  at  his  own  expense. 
According  to  his  testimony,  the  purchase  was  made  with 
money  earned  and  owned  by  him,  though  deposited  in  a  bank 
account  kept  in  the  name  of  his  wife.  He  stated  that  the 
property  was  to  be  bought  for  him  separately,  and  his  wife 
was  so  instructed,  but  when  he  found  that  she  had  purchased 
it  in  their  joint  names,  he  made  no  objection. 

The  court  below  concluded  that  the  money  used  in  the  pur- 
(»hase  belonged  to  Mrs.  Lewis,  but  that  the  proof  failed  to 
substantiate  her  alternative  charges  of  fraud  or  mistake  in 
reference  to  the  deed  sought  to  be  reformed. 

Much  of  the  testimony  was  directed  to  the  inquiry  as  to 
the  origic  of  the  funds  deposited  in  the  account  on  which 
the  checks  for  the  purchase  price  of  the  property  conveyed 
bv  the  deed  were  drawn.    We  do  not  consider  it  neeessarv  to 
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discuss  the  evidence  on  that  subject,  since  the  appellant's 
claim  to  the  ownership  of  the  account  was  sustained.  The 
proof  tends  to  support  that  conclusion,  and  it  also  justifies 
the  decision  that  the  sale  was  reported  and  the  deed  was 
executed  in  pursuance  of  the  appellant's  voluntary  action  in 
buying  the  property  for  herself  and  husband,  and  not  as  the 
result  of  mistake  or  fraud. 

It  was  competent  for  the  appellant  to  make  an  effective 
gift  to  her  husband  by  the  use  of  her  money  in  the  purchase 
of  property  to  be  conveyed  to  them  as  tenants  by  the  entirety, 
and  such  a  gift  will  not  be  set  aside  if  it  was  free  from  any 
fraud  or  undue  influence.  Reed  v.  Beed^  109  Md.  690.  As 
reflecting  upon  the  question  as  to  whether  the  appellant  in- 
tended to  have  the  title  conveyed  to  herself  and  her  husband, 
there  is  the  important  fact  that,  with  full  knowledge  as  to 
the  form  of  the  granting  clause,  she  made  no  objection  to  the 
deed  for  three  years  after  its  execution  and  imtil  the  separa- 
tion we  have  mentioned  had  occurred.  There  is  the  further 
significant  fact  that,  within  the  year  following  the  acquisi- 
tion of  the  property,  the  bank  account  from  which  the  pur- 
chase money  had  been  drawn  was  transferred  to  the  appel- 
lant and  appellee,  with  equal  right  of  disposition.  That 
account  was  later  increased  by  deposits  of  money  which 
unquestionably  was  furnished  by  the  appellee,  to  the  amount 
of  more  than  half  of  the  consideration  of  the  deed,  and  the 
appellant  received  the  benefit  of  such  deposits  to  that  extent 
by  her  withdrawal  of  the  balance  remaining  at  the  time  of 
her  husband's  application  for  a  divorce.  In  thus  placing 
his  funds  at  his  wife's  disposal,  in  an  account  which  was 
subject  to  her  order  as  well  as  his  own,  the  appellee  was  not 
acting  as  one  who  was  inclined  to  practice  a  fraud  upon  his 
wife  in  regard  to  the  use  of  her  money.  When  their  home 
in  Montgomery  County  was  purchased,  their  relations  ap- 
pear to  have  been  harmonioua  They  had  been  married 
seven  years,  and  they  doubtless  expected  their  union  to  con- 
tinue through  life.  As  Judge  Peter  said,  in  deciding  the 
case  below:    "They  were  purchasing. the  property  for  their 
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permanent  home.  Considering  the  times,  the  investment 
was  small.  *  *  ^  The  relation  of  the  parties,  the  amoimt 
involved,  the  quality  of  the  estate,  forbid  the  inference  that 
the  defendant  was  scheming  to  cheat  his  wife.  If  his  pur- 
pose was  to  get  her  money,  he  would  not  have  selected  such 
an  indirect  and  uncertain  means."  The  record  fails  to  sus- 
tain the  theory  of  the  bill  that  there  was  a  misapprehension 
on  the  part  of  the  trustee  who  made  and  reported  the  sale 
and  executed  the  deed,  or  that  fraud  was  practiced  by  the 
appellee  in  the  transaction,  but  the  circumstances  of  the  case 
strongly  support  the  opposite  conclusion. 

Decree  affirmed^  with  costs. 
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Bill  of  Exceptions — Necessity — Ti?ne   of  Presentation, 

lu  the  absence  of  a  special  rule  of  the  trial  court  prescrib- 
ing the  time  for  preparing  bills  of  exception,  the  general  rule 
is  that  they  must  be  prepared  and  presented  to  the  judge  dur- 
ing the  term  at  which  the  case  is  tried,  unless  the  time  is  ex- 
tended by  an  order  of  court  passed  during  the  term.  p.  531 

Where  the  time  has  been  expressly  extended  by  the  court 
during  the  time  limited  by  the  rule  of  court,  or  during  the 
term  if  there  is  no  rule  upon  the  subject,  it  may  be  further 
extended  by  the  court  by  an  order  passed  before  the  expiration 
of  the  previous  extension,  but  unless  the  exceptions  are  sub- 
mitted to  the  trial  judge  within  the  time  thus  allowed,  or  are 
signed  by  the  consent  of  the  parties,  they  cannot  be  considered 
on  appeal.  p.  532 

Where  the  record  showed  that  the  time  allowed  by  an  order 
extending  the  time  for  filing  exceptions  had  expired  before  an 
order  granting  a  second  extension  was  passed,  and  the  bill  of 
exceptions  was  not  submitted  to  the  judges  of  the  lower  court 
within  the  time  prescribed  by  rule  of  court,  or  any  authorized 
extension  of  that  time,  but  was  filed  long  after  the  expiration 
of  the  last  order  extending  the  time  for  preparing  and  submit- 
ting it,  and  after  the  expiration  of  the  trial  term  and  succeed- 
ing term  of  the  court,  it  was  proper  to  dismiss  the  appeal. 

pp.  532,  533 

The  evidence  or  statement  of  the  facts  necessary  to  prop- 
erly present  the  rulings  of  the  trial  court  excepted  to  should 
be  set  out  in  the  bills  of  exception  to  be  signed  by  the  judge, 
and  can  be  brought  to  the  attention  of  the  appellate  court  only 
by  formal  bills  of  exception,  or  a  certificate  of  the  judge  or 
judges  who  presided  at  the  trial.  p.  533 
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Each  ruling  of  the  court  should  be  made  the  subject  of  a 
separate  exception,  and  several  exceptions  to  rulings  on  the 
evidence  should  not  be  included  in  one  bill  of  exception,    p.  533 

The  ruling  of  the  court  on  the  prayers  ofiFered  at  the  con- 
clusion of  the  evidence  is  regarded  as  a  single  act,  and  may  be 
embraced  in  one  bill  of  exception,  which  should  set  out  the 
prayers,  especially  the  ones  to  which  the  exception  relates. 

p.  533 

A  motion  for  a  new  trial  is  addressed  to  the  discretion  of  the 
trial  judge,  whose  action  thereon  cannot  be  reviewed  by  the 
appellate  court.  p.  533 

Decided  Ma/rch  2nd,  1922, 

Appeal  from  the  Circuit  Court  for  Somerset  County 
(Bailey  and  Duee,  JJ.). 

Mechanic's  lien  proceeding  by  William  A.  Morse  against 
C.  Paul  Ray,  Junior,  and  Lee  M.  Ray,  trustees  under  the 
last  will  and  testament  of  Chester  P.  Ray,  deceased,  and 
others.  From  a  judgment  for  plaintiff,  defendants  appeal. 
Dismissed. 

The  cause  was  argued  before  Boyd,  C.  J.,  Briscoe, 
Thomas,  Urner,  Stockbridge,  Adkins,  and  Offtitt,  JJ. 

L.  Paul  EtveU,  with  whom  were  Exrell  &  Child  on  the 
brief,  for  the  appellants. 

James  M,  Crockett,  with  whom  were  Crockett  &  Crockett 
on  the  brief,  for  the  appellee. 

Thomas,  J.,  delivered  the  opinion  of  the  Court 
This  appeal  is  from  a  judgment  of  the  Circuit  Court  for 
Somerset  County. 

The  appellee  has  filed  a  motion  in  this  Court  to  dismiss 
the  appeal  on  the  ground  that  the  bill  of  exceptions  was  not 
prepared  and  submitted  to  the  judges  of  the  court  below 
within  the  time  prescribed  by  the  rule  of  that  court,  or  the 
order  of  court  extending  the  time  for  the  preparation  and 
submission  of  the  same,  and  was  not  submitted  to  or  signed 
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Ly  the  judges  of  the  court  during  the  term  thereof  at  which 

the  case  was  tried,  or  during  any  extension  of  the  time  for 

that  purpose,  or  by  the  consent  of  the  parties. 

The  record  contains  a  certified  copy  of  the  rule  of  the 

court  below,  which,  after  providing  how  exceptions  shall  be 

taken,  declares : 

"In  no  case  shall  the  progress  of  the  trial  be  stayed 
or  delayed  for  the  formal  preparation  of  bills  of  ex- 
ception imless  it  be  by  the  permission  or  direction  of 
the  court,  but  it  shall  be  sufficient  that  the  party  tak- 
ing the  exception  note  the  same  at  the  time  of  the 
ruling  made,  and  thereafter  within  a  reasonable  time 
after  the  trial,  reduce  the  exception  to  proper  form 
ill  conformity  to  the  rules  prescribed  by  the  Court  of 
Appeals  for  the  regulation  of  appeals,  and  submit 
the  same  to  the  judge  or  judges  for  his  or  their  sig- 
nature; provided,  however,  unless  otherwise  expressly 
allowed  by  the  court,  the  bill  of  exceptions  shall  be 
prepared  and  submitted  to  the  court  within  twenty 
days  from  the  rendition  of  the  verdict." 

In  the  absence  of  a  special  rule  of  the  trial,  court  prescrib- 
ing the  time  for  preparing  bills  of  exception,  the  general 
rule  of  practice  is  that  exceptions  must  be  prepared  and  pre- 
sented to  the  judge  during  the  term  at  which  the  case  is  tried, 
unless  the  time  is  extended  by  an  order  of  court  passed  dur- 
ing the  term.  In  the  case  of  Thomas  v.  Ford,  68  Md.  r346, 
where  there  was  no  rule  of  the  trial  court  upon  the  subject, 
Chief  Judge  Alvey  said :  "Delay  in  the  preparation  of  the 
exception  ought  never  to  be  allowed  beyond  the  duration  of 
tJie  term  of  the  court  at  which  the  trial  takes  place,  except 
it  be  by  the  express  permission  of  the  court  given  during  the 
term.  If  the  exception  be  presented  to  the  judge  after  the 
term,  and  without  an  order  for  the  extension  of  the  time,  he 
can  only  sign  the  exception  by  the  consent  of  the  parties." 
This  general  rule  has  been  uniformly  followed  by  this  Court. 
Wheeler  v.  Briscoe,  44  Md.  308;  Amer.  Tobacco  Co.  v. 
StricUing,  88  Md.  500;  Livers  y.  Ardinger,  90  Md.  36;  Car- 
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ter  V.  Md.  &  Pa.  R.  Co.,  112  Md.  599;  Sieling  v.  Bnmner, 
117  Md.  682. 

Where  the  time  has  been  expressly  extended  by  the  conrt 
during  the  time  limited  by  the  rule  of  court,  or  during  the 
term,  where  there  is  no  rule  upon  the  subject,  it  may  be  fur 
ther  extended  by  the  court  by  an  order  passed  before  the  ex- 
piration of  the  previous  extension  {Carter  v.  Md.  &  Pa.  R. 
Co.,  fnipra)y  but  unless  the  exceptions  are  submitted  to  the 
trial  judge  within  the  time  thus  allowed,  or  are  signed  by  the 
consent  of  the  parties,  they  cannot  be  considered  by  this 
Court  on  appeal.  Amer.  Tobacco  Co.  v.  StricJcling,  supra; 
2  Poe,  PI  &  Pr.,  sec.  219. 

It  appears  from  a  copy  of  the  docket  entries  in  the  record 
that  the  case  was  tried  at  the  April  term,  1921,  of  the  court 
below,  and  that  the  verdict  was  rendered  on  April  19th.  On 
the  2nd  of  May,  1921,  the  lower  court,  on  the  petition  of  the 
appellants,  passed  an  order  extending  the  time  "for  filing 
exceptions  to  the  15th  of  June."  On  the  20th  of  June  "time 
for  filing  exceptions"  was,  by  order  of  the  court,  again  ex- 
tended to  the  15th  of  July,  and  on  the  latter  date  a  further 
extension  to  August  1st,  1921,  was  allowed  by  order  of  the 
court.  A  bill  of  exceptions  was  filed  on  August  1st,  but  on 
the  24th  of  October,  1921,  that  bill  of  exceptions  was,  by 
leave  of  court,  withdrawn,  and  oh  the  same  day  the  bill  of 
exceptions  contained  in  the  record,  called  the  "new  bill  of 
exceptions,"  was  filed. 

The  record  therefore  shows  that  not  only  had  the  time  al- 
lowed in  the  order  of  May  2nd  expired  before  the  order 
granting  the  second  extension  was  passed,  and  that  the  orig- 
inal bill  of  exceptions  was  not  submitted  to  the  judges  within 
the  time  prescribed  by  the  rule  of  court,  or  any  authorized 
extension  of  that  time,  but  that  the  bill  of  exceptions  con- 
tained in  the  record  was  not  filed  until  long  after  the  expira- 
tion of  the  last  order  extending  the  time  for  preparing  and 
submitting  a  bill  of  exceptions,  and  after  the  expiration  of 
the  trial  term  and  succeeding  term  of  the  court. 
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Under  the  authorities  referred  to,  the  court  below  had  no 
authority  to  pass  the  orders  of  June  20th  and  October  24th, 
1921,  without  the  consent  of  the  parties,  and  as  the  record 
does  not  show  that  such  consent  was  obtained,  the  motion  to 
dismiss  the  appeal  must  prevail. 

Before  concluding  this  opinion  we  desire  to  call  attention 
to  the  record  in  the  case,  and  the  manner  in  which  the  bill  of 
exceptions  was  prepared. 

The  evidence  or  statement  of  the  facts  necessary  to  prop- 
erly present  the  rulings  of  the  trial  court  excepted  to  should 
bf^  set  out  in  the  bills  of  exception  to  be  signed  by  the  judge, 
and  can  only  be  brought  to  the  attention  of  this  Court  by 
formal  bills  of  exception,  or  a  certificate  of  the  judge  or 
judges  who  presided  at  the  trial.  Each  niling  of  the  court 
should  be  made  the  subject  of  a  separate  exception,  and  sev- 
eral exceptions  to  rulings  on  the  evidence  should  not  be  in- 
eluded  in  one  bill  of  exception.  The  ruling  of  the  court  oti 
the  prayers  offered  at  the  conclusion  of  the  evidence  is  re- 
garded as  a  single  act,  and  may  be  embraced  in  one  bill  of 
exception,  which  should  set  out  the  prayers,  especially  the 
ones  to  which  the  exception  relates.  A  motion  for  a  new 
trial  is  addressed  to  the  discretion  of  the  trial  judge,  whose 
action  thereon  cannot  be  reviewed  by  this  Court. 

In  the  record  before  us,  the  second  bill  of  exception  con- 
tains a  number  of  rulings  on  the  evidence.  In  the  fourth  bill 
of  exception  the  plaintiff's  prayer,  which  is  apparently  the 
only  one  to  which  the  exception  refers,  was  omitted.  The 
record  states  that  this  was  due  to  the  fact  that  the  prayer  was 
not  found  among  the  papers  in  the  case.  The  fifth  exception 
is  to  the  ruling  of  the  court  on  the  motion  for  a  new  trial. 
The  record  contains  a  number  of  letters  which  are  not  in- 
cluded in  any  of  the  bills  of  exception,  and  which  cover  about 
five  pages  of  the  printed  record,  and  the  defendants'  pray- 
ers, which  were  included  in  the  fourth  bill  of  exception,  are 
again  set  out  at  the  end  of  the  record. 

Appeal  dismissed,  rvith  costs. 
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Injury  hy  Auiomohile — Action  for  Damages — Reopening  for 
Further  Testimony — Ownership  of  Car — Damages, 

In  an  action  on  account  of  personal  injuries  caused  bj  de- 
fendant's automobile  truck,  while  running  on  the  left  side  of 
the  street,  that  a  witness  was  asked  whether  there  was  any- 
thing in  the  center  of  the  street  at  that  time,  and  that  he  an- 
swered, "nothing  in  the  middle  of  the  street  to  stop  the  chauf- 
feur from  being  on  the  right-hand  side,  where  he  ought  to 
have  been,"  involved  no  reversible  error  or  injury  to  defend- 
ant, p.  537 

The  action  of  the  lower  court  in  permitting  the  case  to  be 
reopened  for  further  testimony  on  the  part  of  plaintifiF,  after 
the  plaintiff  had  rested  his  case  and  the  defendant  had  sub- 
mitted its  prayers  asking  for  a  directed  verdict,  was  a  matter 
within  the  sound  discretion  of  that  court,  and  not  ground  for 
review  on  appeal.  '        p.  537 

In  an  action  against  one  alleged  to  be  the  owner  of  an  auto- 
mobile truck  on  account  of  injuries  caused  by  it,  the  records 
of  the  automobile  commissioner,  showing  that  defendant  was 
the  owner  of  the  license  number  which  the  truck  bore,  'w^re 
admissible.  p.  538 

IF  was  proper  to  instruct  the  jury  that  if  they  find  for  the 
infant  plaintiff  they  are,  in  estimating  damages,  to  consider  his 
health  and  condition  before  the  injuries  complained  of,  as 
compared  with  his  present  condition  in  consequence  of  said 
injury,  and  whether  said  injury  is  in  its  nature  permanent; 
also  the  physical  and  mental  suffering  to  which  he  has  been 
subjected  by  reason  of  said  injury,  and  they  are  to  allow  him 
such  damages  as  in  their  opinion  will  be  fair  and  just  com- 
|>ensation  for  the  injury.  pp.  535,  538 
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Syllabus. 

In  an  action  for  injuries  to  a  child  five  years  old,  struck, 
while  crossing  the  street,  by  a  truck  running  on  the  wrong  side 
thereof,  held  that  it  was  proper  to  refuse  to  direct  a  verdict  for 
defendant.  pp.  538-541 

Proof  of  the  license  number  of  the  automobile  which  caused 
the  injury,  coupled  with  evidence  that  defendant  held  the 
license,  was  sufScient  prima  facie  proof  that  defendant  was  the 
owner  of  the  car,  and  that  the  custodian  of  the  car  was  engaged 
in  the  owner's  service.  p.  541 

Decided  March  2nd,  1922. 

Appeal  from  the  Superior  Court  of  Baltimore  City  (Gor- 
TER,  J.). 

Action  by  George  Goeb,  Jr.,  infant,  suing  by  his  father 
and  next  friend,  George  Goeb,  Sr.,  against  the  East  Balti- 
more Transfer  Company.  From  a  judgment  in  favor  of 
plaintiif  for  five  thousand  dollars,  defendant  appeals.  Af- 
firmed. 

Plaintiffs  First  Prayer  was  as  follows : 

The  court  instructs  the  jury  that  if  they  find  for  the 
infant  plaintiff  they  are  to  consider  in  estimating  damages 
the  health  and  condition  of  the  infant  plaintiff  before  the 
injuries  complained  of  as  compared  with  his  present  condi- 
tion in  consequence  of  said  injury,  and  whether  said  injury 
is  in  its  nature  permanent;  also  the  physical  and  mental 
suffering  to  which  he  has  been  subjected  by  reason  of  said 
injury,  and  they  are  to  allow  him  such  damages  as  in  the 
opinion  of  the  jury  will  be  fair  and  just  compensation  for 
the  injury  which  the  infant  plaintiff  has  sustained. 

The  cause  was  argued  before  Boyd;  C.  J.,  Beiscob, 
Thomas^  Urner,  Stockbridge,  Adkins^  and  Offutt,  JJ. 

W.  Herdmam,  Schwaiha,  with  whom  were  John  D.  C. 
Duncan  and  Duncan  &  Schwaiha  on  the  brief,  for  the  appel- 
lant. 

E.  Milton  AUfeld,  for  the  appellee. 
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Briscoe,  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  from  a  judgment  recovered  by  the  plain- 
tiff against  the  defendant,  the  East  Baltimore  Transfer  Com- 
pany, Incorporated,  in  the  Superior  Court  of  Baltimore  City, 
for  the  sum  of  $5,000,  for  certain  injuries  alleged  to  have 
been  sustained  by  the  infant  plaintiff  by  being  struck  by  an 
automobile  truck  owned  by  and  in  the  service  of  the  defend- 
ant company. 

The  suit  was  brought  against  the  appellant  company  and 
one  J.  D.  Wallace  jointly,  but  a  non  pros,  was  entered  at  the 
trial  as  to  the  defendant  Wallace. 

There  are  ten  bills  of  exception  in  the  record,  but  some 
of  these,  it  is  stated  in  the  appellant's  brief,  are  not  pressed 
on  this  appeal. 

The  declaration  avers  and  sets  forth  that,  on  or  about  the 
2nd  day  of  September,  1920,  while  the  infant  plaintiff  was 
upon  a  public  highway,  to  wit,  Linwood  Avenue  near  the 
intersection  of  Baltimore  Street,  both  being  public  thorough- 
fares of  Baltimore  City,  and  exercising  due  and  ordinary  care 
for  his  safety,  an  automobile  truck  belonging  to  the  defend- 
ant, and  operated  by  its  servant,  agent,  and  employee,  was 
being  driven  south  on  Linwood  Avenue  in  a  negligent  and 
careless  manner  on  the  left-hand  side  of  the  street,  and  with 
great  speed  ran  into  and  struck  the  infant  plaintiff,  knock- 
ing him  down,  and  the  wheels  of  the  truck  passed  over  his 
feet,  necessitating  the  amputation  of  several  toes  on  each 
foot,  and  otherwise  seriously  and  permanently  injuring  him 
about  the  forehead,  body,  and  limbs. 

The  first  and  second  exceptions  were  reserved  to  the  action 
of  the  court  in  overruling  an  objection  of  the  defendant  to  a 
question  asked  the  witness  Dailey,  and  subsequently  to  the 
action  of  the  court  in  overruling  a  motion  to  strike  out  the 
answer  which  had  been  given. 

The  witness  testified  that  he  saw  the  accident;  that  the 
automobile  truck  which  struck  the  infant  plaintiff  was  going 
north  on  the  wrong  side,  or  left-hand  side,  of  the  street  or 
avenue ;  that  the  boy  (plaintiff)  was  going  from  the  east  to 


Digitized 


by  Google 


EAST  BALTO.  TRANSFER  CO.  vs.  GOEB.   537 

Md.]  Opinion  of  the  CJourt. 

the  west  side,  and  he  was  two-thirds  of  the  way  across  when 
the  truck  struck  him,  knocked  him  down,  and  ran  about  two 
pavements  before  the  chauffeur  could  stop  it,  and  that  the 
truck  was  going  at  a  good  rate  of  speed  when  it  struck  him. 

The  witness  was  then  asked,  "Was  there  anything  in  the 
center  of  the  street  at  that  time  ?"  and  he  answered,  "Noth- 
ing in  the  middle  of  the  street  to  stop  the  chauffeur  from 
being  on  the  right-hand  side,  where  he  ought  to  have  been." 

There  was  clearly  no  reversible  error  and  no  injury  to  the 
defendant  by  the  admission  of  the  question,  nor  in  the  answer 
given  by  the  witness  as  stated  and  set  out  in  the  first  and  sec- 
ond exceptions  in  this  case. 

The  third,  fourth,  and  fifth  bills  of  exception  relate  to  the 
rulings  of  the  court  in  permitting  the  case  to  be  reopened, 
over  the  objection  of  the  defendant,  for  further  testimony, 
after  the  plaintiff  had  rested  his  case,  and  the  defendant  had 
submitted  its  prayers,  asking  for  a  directed  verdict  in  favor 
of  the  defendant. 

The  case,  it  will  be  seen,  was  reopened  for  the  purpose  of 
allowing  the  plaintiff  to  prove  who  was  the  driver  of  the 
truck  that  caused  the  accident,  and  to  prove  that  the  truck 
belonged  to  the  defendant,  the  East  Baltimore  Transfer  Com- 
pany. 

The  plaintiff  had  failed  to  offer  in  the  course  of  the  trial 
the  necessary  evidence  for  a  proper  consideration  of  the 
case,  and  it  was  entirely  within  the  discretion  of  the  court 
to  permit  the  additional  testimony  to  be  introduced.  The 
matter  was  within  the  sound  discretion  of  the  court  below, 
and  its  action  in  this  respect  is  not  reviewable  by  this  Court 
and  is  no  ground  for  an  appeal.  Dailey  v.  GHmes,  27  Md. 
447 ;  Sfafe  \\,Dnvall,  83  Md.  123 ;  Ouyer  v.  Snyder,  133  Md. 
22 ;  Dorr  CaUle  Co,  v.  CMc.  &  0,  W.  By.  Co.,  128  Iowa, 
359 ;  Carr  v.  Georgia  Loan  &  T.  Co.,  108  Ga.  757. 

The  sixth,  seventh,  and  eighth  exceptions  were  taken  to 
the  admission  in  evidence  of  the  proof  itself,  allowed  to  be 
introduced  by  the  court,  after  the  reopening  of  the  case. 
This  evidence  was  competent  and  admissible  as  tending  to 
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prove  the  issue  in  the  case  on  the  part  of  the  plaintiff,  and 
there  was  no  error  in  the  rulings  set  out  in  these  exceptions. 

The  ninth  exception  was  taken  to  the  introduction  in  evi- 
dence of  certain  records  of  the  automobile  commissioner, 
showing  the  owner  of  License  No.  13667  to  be  the  defendant, 
the  East  Baltimore  Transfer  Company. 

The  objection  to  this  evidence  was  properly  overruled,  and 
the  court  was  clearly  right  in  admitting  the  record  as  evi- 
dence in  the  case. 

The  witness  Thoman  had  testified  that  he  took  the  number 
of  the  truck  that  ran  over  and  struck  the  infant  plaintiff,  and 
it  bore  the  number,  Maryland  License  No.  13667,  and  the 
record  containing  this  license  was,  therefore,  admissible  in 
evidencf^.  Steusirt  Taxi  Sen^ice  Co,  v.  Roy,  127  Md.  76; 
Vonderhor&i  Brennruf  Co.  v.  ArmJiine,  98  Md.  406. 

At  the  conclusion  of  the  testimony  on  the  part  of  the  plain- 
tiff the  defendant  submitted  no  testimony,  but  rested  its 
case  and  reoffercd  its  three  prayers.  The  plaintiff  submitted 
two  prayers.  Of  these  the  plaintiff's  first  prayer  was  granted 
and  the  defendant's  three  prayers  were  rejected.  The  action 
of  the  court  in  panting  the  plaintiff's  first  prayer,  in  reject- 
ing the  defendant's  three  prayers,  and  in  overruling  the  de- 
f(»ndant's  special  exception  to  the  plaintiff's  first  prayer, 
forms  the  basis  of  the  tenth  and  last  exception. 

The  plaintiff's  first  prayer  was  the  usual  damage  prayer  in 
negligence  cases,  and  has  been  approved  by  nnmerous  cases 
in  .this  Court.  There  can  be  no  serious  objection  to  such  a 
prayer  on  the  statement  of  facts  set  out  in  the  record  in  this 
case,  and  the  prayer  was  properly  granted. 

The  defendant's  first,  second  and  third  prayers  were  de- 
murrers to  tlie  evidence  and  challenged  the  legal  sufficiency 
of  the  evidence  to  entitle  the  plaintiff  to  recover,  and  asked 
for  an  instnicted  verdict  in  favor  of  the  defendant. 

The  material  facts  of  the  case,  briefly  stated,  are  these: 
The  plaintiff,  an  infant  about  five  years  of  age  at  the  time 
of  the  accident,  was  injured  while  attempting  to  cross  Lin- 
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wood  Avenue  near  Baltimore  Street  while  going  from  the 
east  to  the  west  side  thereof.  He  was  two-thirds  of  the  way 
across  the  street  or  avenue  when  he  was  struck  by  an  au- 
tomobile truck,  which  was  running  north  on  Linwood  Avenue 
on  the  wrong  or  left-hand  side  thereof,  and  running  about 
fifteen  miles  an  hour. 

The  witness,  Earl  Dailey,  who  saw  the  accident,  testified 
that  on  September  2nd,  1920,  he  was  a  helper  on  the  Atlan- 
tic and  Pacific  Tea  Company  truck;  that  on  that  day  he 
was  in  the  vicinity  of  Linwood  Avenue  with  John  Hummell 
between  nine  and  ten  A.  M.,  southbound  on  Linwood  Ave- 
nue on  the  Atlantic  and  Pacific  Tea  Company's  truck ;  that 
they  were  between  Fairmount  Avenue  and  Baltimore  Street, 
about  half  way  in  the  block,  when  he  noticed  a  truck  just 
pass  Baltimore  Street  coming  up  the  wrong  aide  of  the 
street ;  that  his  automobile  slowed  up  and  he  noticed  a  small 
boy  crossing  the  street,  and  that  the  boy  was  two-thirds  of 
the  way  across  when  the  truck  hit  him;  that  the  boy  was 
going  from  the  east  to  the  west  side  by  the  alley  between 
Fairmount  Avenue  and  Baltimore  Street,  coming  about 
where  the  alley  is,  and  the  truck  stnack  him,  knocked  him 
down  and  ran  about  two  pavements  before  the  chauffeur  could 
stop  it;  the  chauffeur  sat  there  for  a  short  time,  the  child 
lying,  in  the  meanwhile,  in  the  street;  he  then  got  out  and 
picked  up  the  boy;  that  the  truck  was  going  at  a  pretty  good 
rate  of  speed  and  was  loaded  with  sand  and  gravel,  and  that 
the  witness  was  about  half  way  between  Fairmount  Avenue 
and  Baltimore  Street  when  he  first  noticed  the  truck. 

He  further  testified  there  was  nothing  in  the  middle  of  the 
street  to  stop  the  chauffeur  from  being  on  the  right-hand  side 
of  the  street,  where  he  ought  to  have  been. 

The  witness  John  Hummell,  who  was  the  chauffeur  for 
the  Atlantic  and  Pacific  Tea  Company's  truck,  and  was  with 
the  witness  Dailey  at  the  time  of  the  accident,  corroborated 
Dailev's  testimony,  and  also  testified  that  the  truck  that  hit 
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the  little  boy  was  going  about  fifteen  miles  an  hour  and  went 
about  twenty  feet  after  it  hit  the  boy. 

The  witness  T^ona  Merritt  testified  that  she  saw  the  acci- 
dent; that  she  was  standing  in  the  alley  at  the  left  side  of 
the  street,  on  the  opposite  side  from  the  store;  that  she  saw 
the  little  boy  coming  from  the  store  with  something  in  his 
hand ;  the  automobile  passed  up  the  street  so  fast  it  hit  this 
little  boy  and  knocked  him  down,  and  she  never  saw  him 
any  more  until  they  picked  him  up,  and  the  automobile  never 
stopped  until  it  got  to  the  pavement;  that  she  knows  little 
George,  the  infant  plaintiff  in  this  case,  and  that  the  first 
time  she  saw  him  was  on  Crooks'  side  coming  out  of  the  store. 

The  witness  Harry  J.  Thoman  testified  that  he  was  stand- 
ing behind  the  meat  counter  and  "I  heard  a  lot  of  excitement 
outside,  a  child  screaming,  and  I  looked  through  the  screen 
door,  and  there  was  a  crowd  of  people  out  there,  and  I  rushed 
to  the  door,  and  as  T  rushed  to  the  door  I  seen  the  chauffeur 
applying  his  brakes  and  I  looked  at  the  ground  and  I  saw 
the  child  lying  there,  and  I  rushed  over  there,  and  by  that 
time  the  chauffeur  got  there  and  picked  the  child  up  and 
rushed  him  to  the  corner  druggist  and  he  said  he  could  not 
do  anything  for  him,  so  they  rushed  him  to  the  hospital." 
He  testified  that  the  truck  that  ran  over  the  child  was  about 
No.  4,  if  not  No.  6  North  Linwood  Avenue,  "about  75  feet 
from  the  comer ;  he  was  on  the  west  side  of  the  street  about 
to  feet  from  the  west  curb,  and  I  was  standing  in  the  rear 
of  the  truck ;  I  knew  Mr.  Goeb :  he  was  in  the  fire  deT>art- 
rnent,  and  T  thought  I  would  take  the  number  of  the  trudc, 
so  I  took  the  number  of  the  truck,  and  it  was  Maryland  Li- 
cense, 13667." 

He  further  testified  that  he  saw  nothing  in  the  l)ed  of  the 
«jtroot  to  obstruct  the  passage  of  the  truck  which  ran  over  the 
child,  and  that  it  was  not  over  ten  feet  between  the  child  and 
the  west  curb  of  the  street. 

There  was  other  evidence  on  the  part  of  the  plaintiff,  in- 
cluding the  records  of  the  automobile  commissioner,  showing 
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the  owner  of  License  No.  13667  to  be  the  defendant  in  this 
ease,  but  it  would  answer  no  useful  purpose  to  set  it  out  here, 
because  we  are  satisfied,  in  view  of  the  testimony  disclosed 
by  the  record,  the  court  committed  no  error  in  refusing  the 
prayers  of  the  defendant  which  would  have  withdrawn  the 
case  from  the  consideration  of  the  jury.  United  Rys.  v.  Car- 
Ileal,  110  Md.  211;  Lynch  v.  Shearer,  83  Conn.  73;  Trze- 
Hatiowski  v.  Evening  Amer,  Pub,  Co.,  185  111.  App.  451 ; 
Greenhamn  v.  Costa,  137  Md.  524 ;  Acts  1920,  chapter  506. 

The  law  is  well  settled  that  proof  of  the  license  number  of 
the  car,  coupled  with  evidence  that  the  defendant  held  the 
license,  was  prima  facie  proof  that  the  defendant  was  the 
owTier  of  the  car,  and  that  the  custodian  of  the  car  was  en- 
gaged in  the  owner's  service.  Huddy,  Automobiles,  sees. 
671,  675;  Berry,  Automobiles,  sees.  1050-1064;  Ferris  v. 
Sterling,  214  K  Y.  249 ;  Odselman  v.  Schmidt,  106  Md. 
580;  Eisenman  v.  Griffith,  181  Mo.  App.  183. 

In  Bagorad  v.  Dix,  176  N.  Y.  App.  Div.  776,  162  N.  Y. 
Siipp.  992,  the  court  said :  "Owing  to  the  difficulty  of  show- 
ing o^vnership  of  an  automobile  and  responsibility  therefor 
when  an  accident  is  caused  thereby,  the  courts,  applying  and 
extending  a  rule  of  evidence  theretofore  obtaining  with  re- 
spect to  accidents  caused  by  other  vehicles,  have  declared  that 
it  is  to  be  presumed  that  the  automobile  is  owned  by  the  per- 
son to  whom  the  license  shown  by  the  number  was  issued, 
and  that  it  was  being  used  in  his  business,  but  that  this  pre- 
sumption may  be  met  and  overcome  by  evidence." 

Finding  no  error  in  the  rulings  of  the  court,  and  as  the 
case  was  properly  submitted  to  the  jury,  the  judgment  must 
l>e  affirmed. 

Judgment  affirmed,  irith  costs. 
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vs. 

NEW  BALTIMOEE  BUILDING  AND  LOAN  ASSa 

CIATION. 

Judicial  Sale — Ejfect  of  Appeal — Liabilities  of  Purchaser, 

The  rights  of  a  purchaser  at  a  judicial  sale,  who  complies 
with  the  terms  thereof,  are  not  affected  by  an  appeal  from,  or 
reversal  of,  the  order  of  ratification,  if  no  bond  was  given  to 
stay  the  proceedings.  p.  545 

If,  by  reason  of  the  failure  to  give  an  appeal  bond,  an 
appeal  from  a  decree  ratifying  a  judicial  sale  did  not  operate 
to  prevent  the  purchaser  from  immediately  taking  possession 
of  the  property,  he  was,  after  the  affirmance  of  the  decree, 
liable  for  expenses  on  the  property  and  interest  on  the  balance 
of  the  purchase  money  from  the  day  of  sale  to  the  day  of  set- 
tlement, no  equitable  considerations  existing  to  relieve  him 
from  such  liability.  p.  546 

Decided  March  2nd,  1922. 

Appeal  from  the  Circuit  Court  of  Baltimore  City  (Heuis- 
LBE,  J.). 

Petition  by  Charles  Raith,  as  purchaser  at  foreclosure 
sale,  against  John  Holt  Richardson,  trustee,  seeking  to  be 
relieved  from  the  payment  of  expenses  on  the  property  pur- 
chased, and  interest  on  the  balance  of  the  purchase  money, 
from  the  day  of  sale  to  the  day  of  settlement.  From  an 
order  dismissing  the  petition,  petitioner  appeals.     Affirmed. 

The  cause  was  argued  before  Boyd,  C.  J.,  Briscoe, 
Thomas,  TJrner,  Stockbridge,  Adkins,  and  Offutt,  JJ. 

/.  Calvin  Carney,  for  the  appellant. 

Brodie  &  Sachs,  submitting  on  brief,  for  the  appellee. 
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Boyd,  C.  J.,  delivered  the  opinion  of  the  Court. 

Three  mortgages  were  given  by  Clarence  C.  Tracey  and 
wife  to  the  New  Baltimore  Loan  and  Savings  Association, 
on  lots  which  formerly  belonged  to  the  Manhattan  Land  Cor- 
poration, and  were  conveyed  by  it  to  Tracey.  An  arrange- 
ment was  made  between  the  parties  by  which  the  sum  of 
$6,500  was  loaned  by  the  loan  and  savings  association  to 
Tracey  for  the  erection  of  a  house  on  each  of  the  three  lots, 
and  the  Manhattan  Land  Corporation  took  a  mortgage  for 
the  purchase  money  of  the  three  lots  ($3,500)  embracing 
all  of  them,  but  subject  to  the  mortgage  of  $6,500  to  the 
loan  and  savings  association  on  each  of  the  three.  Default 
having  been  made  by  Tracey  in  the  mortgages  to  that  asso- 
ciation, foreclosure  proceedings  were  instituted  by  it  on  each 
of  them — they  being  docketed  as  cases  "A,"  "B,''  and  "C" 
and  the  claims  filed  by  the  mortgagee  show  that  there  was  due 
on  each  $6,587.50. 

Separate  decrees  were  passed  appointing  John  Holt  Rich- 
ardson trustee  to  sell  the  property  at  public  auction.  On 
August  10th,  1920,  they  were  so  sold,  and  Charles  Raith 
became  purchaser  of  the  properties  in  cases  "A^^  and  "C" 
for  the  sum  of  $5,800  and  $5,500  respectively — ^the  other 
property  having  been  sold  to  another  party.  The  sales  were 
reported  the  next  day  to  the  court,  and  on  September  10th, 
1920,  exceptions  to  the  ratification  of  the  sales  were  filed  by 
the  Manhattan  Land  Corporation,  the  holder  of  the  second 
mortgage. 

On  September  24th,  1920,  Charles  Raith  filed  a  petition 
in  which  he  alleged,  amongst  other  things,  that  the  houses 
were  unfinished,  and  asked  that  the  exceptions  be  promptly 
heard.  On  October  2nd,  1920,  they  were  heard  and  the  same 
day  the  sales  were  finally  ratified  and  confirmed.  On  Octo- 
ber 19th  an  appeal  was  entered  to  this  Court  by  the  Man- 
hattan Land  Corporation,  but  no  appeal  bond  was  given  by 
it.  The  order  ratifying  and  confirming  the  sales  was  af- 
firmed by  this  Court  on  May  14,  1921.    Although  the  peti- 
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tion  filed  in  this  case  by  Raith  alleges  that  that  appeal  was 
actively  prosecuted  by  the  Manhattan  Land  Corporation,  the 
records  of  this  Court  do  not  support  that  allegation,  as  they 
show  that  while  that  corporation  entered  its  appeal  on  Octo- 
ber 19th,  1920,  the  record  was  not  received  by  the  clerk  of 
this  Court  until  January  19th,  1921,  being  too  late  for  the 
January  term. 

Charles  Raith  failed  to  settle  for  the  properties  he  pur- 
chased, and  on  December  7th,  1920,  the  trustee  filed  a  peti- 
tion, praying  that  they  be  sold  at  the  risk  of  Raith.  He 
answered,  alleging  that  he  was  ready  to  settle,  but  contended 
that,  pending  the  determination  of  the  appeal  of  the  Man- 
hattan Land  Corporation,  the  trustee  could  not  deliver  a 
good  and  merchantable  title.  The  circuit  court,  however, 
passed  an  order  on  December  27,  1920,  directing  the  prop- 
erties to  be  sold  at  the  risk  of  Raith,  unless  he  complied  with 
the  terms  of  sale  on  or  before  the  3rd  of  January,  1921.  On 
January  8,  1921,  Raith  appealed  from  that  order,  and  gave 
an  approved  appeal  bond.  This  Court  reversed  that  order 
on  May  14th,  1921  (Raith  v.  Richardson,  139  Md.  696), 
and  on  May  24th  Raith  filed  a  petition  in  the  lower  court, 
praying  that  he  be  relieved  from  the  payment  of  expenses 
on  said  property  and  interest  on  the  balance  of  the  pur- 
chase money  from  the  day  of  sale  to  the  day  of  settlement. 
That  was  refused  by  the  court,  and  an  order  was  filed  dis- 
missing the  petition.    From  that  order  this  appeal  was  taken. 

The  question  whether  the  purchaser  should  be  relieved 
from  paying  interest  and  expenses  which  he  had  undertaken 
to  pay  is  a  very  different  one  from  that  involved  in  his  former 
appeal,  which  was  whether  he  could  be  required  then  to  pay 
the  purchase  money  or  have  a  resale  of  the  property  at  his 
risk,  under  conditions  which  might  have  deterred  others 
from  bidding  at  such  sale,  or  at  least  have  affected  the 
amounts  bid.  The  sales  had  been  ratified,  and,  although 
the  Manhattan  Land  Corporation  had  taken  an  appeal,  it 
had  not  given  a  bond,  and  hence,  if  the  order  of  ratification 
had  been  reversed,  the  rights  of  the  purchaser,  if  he  had 
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complied  with  the  terms  of  sale,  would  not  have  been  affected. 
Our  statute  provides  that  "no  appeal  from  any  decree  or 
order  shall  stay  the  execution  or  suspend  the  operation  of 
such  decree  or  order,  unless  the  party  praying  the  appeal 
shall  give  bond  with  security  to  indenmify  the  other  party 
or  parties  from  all  loss  or  injury  which  said  party  or  parties 
may  sustain  by  reason  of  such  appeal  and  the  staying  of  the 
execution  or  operation  of  such  decree  or  order/'  etc.  (section 
29  of  article  5  of  the  Code),  and  it  is  well  settled  in  this 
State  that  the  rights  of  a  purchaser  of  property  at  a  judicial 
sale  are  not  affected,  even  if  the  order  of  ratification  of  a 
sale  is  reversed  by  this  Court,  if  a  bond  was  not  given  to 
stay  the  proceedings.  Even  then  the  court  from  which  the 
appeal  was  taken  may  direct  that  the  decree  or  order  ap- 
pealed from  may  not  be  stayed,  if  it  decides  that  it  is  not  a 
proper  case  for  such  a  stay,  as  is  provided  in  the  latter  part 
of  section  29  of  article  5  of  the  Code.  In  Wampler  v.  WaU 
fingeVy  13  Md.  337,  a  decree,  under  which  property  was  sold, 
was  reversed,  but  our  predecessors  said:  "But,  notwith- 
standing this  reversal,  nothing  herein  contained  shall  be  held 
or  construed  to  affect,  or  in  any  way  to  impair,  any  right 
which  any  purchaser  may  have  acquired  to  the  property,  or 
any  part  thereof,  decreed  to  be  sold  in  this  case,  under  any 
sale  which  may  have  been  made  of  such  property  under  or 
by  virtue  of  the  said  decree ;  but  any  such  right  shall  be  as 
good  and  valid  as  the  same  would  have  been  in  case  the  said 
decree  had  been  in  all  things  affirmed  by  this  Court,  or  as  it 
would  have  been  if  the  said  decree  had  not  been  appealed 
from." 

The  Court  said :  "As  authority  for  reserving  and  protect- 
ing the  right  of  a  purchaser  imder  a  decree,  even  where  the 
decree  may  be  reversed  upon  appeal,  see  the  case  of  Ch<ise  v. 
McDonald  and  Ridgely,  7  H.  &  J.  199,"  and  referred  to 
some  other  cases.  Since  that  decision  there  have  been  a 
number  of  others,  amongst  which  are  LenderJcing  v.  Rosen- 
thai  63  Md.  28-38 ;  Oarritee  v.  Popplein,  73  Md.  822 ;  Mid- 

voi.  140  18 
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dendorf  v.  Refrigerating  Co.,  117  Md.  17,  25,  in  which 
casee  it  was  in  subetance  said  that,  as  there  was  no  appeal 
bond  given  to  stay  the  execution  of  a  decree,  the  right 
acquired  by  the  purchaser  would  not  be  disturbed  or  affected 
by  a  reversal,  unless  it  could  be  shown  that  there  was  unfair- 
ness or  collusion  in  making  the  sale  by  the  trustees. 

The  appellant  could,  therefore,  have  complied  with  the 
terms  of  the  sale,  and  have  taken  possession  of  the  proper- 
ties, thus  enabling  him  to  do  whatever  was  necessary  to  put 
the  houses  he  purchased  in  proper  condition  in  order  to  rent 
them,  and  thereby  probably  receive  an  income  from  them. 
Although  he  did  act  promptly  in  taking  his  former  appeal, 
he  has  not  manifested  any  great  amount  of  promptness  in 
bringing  this  appeal  before  us  for  review.  The  order  ap- 
pealed from  was  dated  July  5th,  1921;  the  appeal  was 
entered  August  — ^  1921  (exact  date  not  given),  and  the 
record,  which  is  a  small  one,  was  not  filed  with  the  Clerk  of 
this  Court  until  November  1st,  which  put  the  hearing  off 
until  this  (January)  term,  instead  of  at  the  October  Term, 
as  there  was  ample  time  for  doing.  It  has  thus  been  over 
sixteen  months  since  the  sales  were  ratified,  and  Raith  could 
have  had  possession  of  the  properties  and  have  been  protected, 
as  shown  by  the  authorities  cited  above,  if  he  had  complied 
with  the  terms  of  sale  at  that  time.  It  is  therefore  a  wholly 
diffel*ent  case  from  that  of  Oldenbwrg  v.  Register,  118  Md. 
394,  cited  by  the  appellant,  and  no  such  equitable  considera- 
tions as  therein  existed  are  to  be  found  in  this  case.  The 
order  appealed  from  will  therefore  be  affirmed. 

Order  affirmed,  appellant  to  pay  the  costs 
above  and  helow. 
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STATE  OF  MARYLAND. 

Review  on  Appeal — Admissibility  of  Evidence — Insufficiency 

of  Record. 

On  a  prosecution  for  abortion,  in  the  absence  from  the  rec- 
ord  of  part  of  the  testimony  as  to  the  instruments  used  by 
defendant  in  connection  with  the  crime,  the  action  of  the  court 
in  allowing  a  medical  witness  to  testify  as  to  the  name  of  a 
certain  instrument,  on  the  assumption  that  an  instrument  of 
that  character  was  used  by  defendant,  is  not  a  subject  for 
review.  pp.  649, 650 

In  order  to  obtain  a  reversal  on  account  of  rulings  in  regard 
to  the  admission  of  evidence,  appellant  must  include  in  the 
record  all  the  evidence  which  relates  to  or  could  affect  the  rul- 
ing complained  of.  p.  649 

Decided  March  2nd,  1922. 

Appeal  from  the  Criminal  Court  of  Baltimore  City  (Dob- 
LBB,  J.). 

Criminal  proceeding  against  May  Conaway.  From  a  judg- 
ment of  imprisonment,  defendant  appeals.     Affirmed. 

The  cause  was  argued  before  Botd,  C.  J.^  Bbisoob, 
Thomas^  Ubnee,  Stockbbidoe,  Adkins,  and  Ofputt^  JJ. 

Milton  DashieU,  aubmitting  on  brief,  for  the  appellant. 

Alexander  Armstrong,  Attorney  Oeneral,  with  whom  were 
Lindsay  C.  Spencer,  Assistant  Attorney  OeneraX,  and  Robert 
P.  Leach,  Jr.,  State's  Attorney  for  the  City  of  Baltimore,  on 
the  brief,  for  the  appellee. 
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Offutt,  J.,  delivered  the  opinion  of  the  Court 
May  Conaway  was  indicted,  tried,  and  convicted  of  the 
crime  of  abortion,  in  the  Criminal  Court  of  Baltimore  City, 
and  sentenced  to  three  years  in  the  Maryland  Penitentiary, 
and  from  that  judgment  she  has  taken  this  appeal. 

In  the  course  of  the  trial  Dr.  Street,  a  witness  for  the 
State,  having  testified  that  he  had  examined  the  woman  upon 
whom  an  operation  inducing  the  abortion  had  been  per- 
formed and  that  she  appeared  to  have  had  a  "miscarriage  or 
an  abortion,"  was  asked :  "Would  there  have  been  any  evi- 
dence or  any  marks  that  you  could  have  seen  when  you  saw 
the  patient  if  an  abortion  had  been  produced  by  the  use  of  a 
bougie?''  and  he  replied:  "Not  necessarily."  He  waa  then 
shown  an  instrument  of  some  kind  and  asked  the  question : 
"What  is  this  instrument.  Doctor?  Are  you  familiar  with 
it?"  There  was  no  objection  to  the  question,  and  he  an- 
swered :  "I  guess  that  you  would  call  that  a  bougie,  as  far 
as  I  know.  I  don't — so  far  as  I  know,  it  is  a  bougie,  but  you 
could  use  it  also  as  a  catheter.  It  is  an  instrument  I  am  not 
very  familiar  with."  Counsel  for  the  defendant  then  made 
this  motion :  "I  ask  that  the  answer  be  stricken  out.  I  ob- 
jest  to  that  and  I  ask  the  Court  to  rule  out  the  answer,  be- 
cause I  do  not  know  what  the  object  of  my  distinguished 
friend  is  in  singling  out  one  of  many  instruments  here  and 
asking  him  what  it  is  and  what  the  use  of  that  is  when  it  has 
not  been  shown,  sir,  I  respectfully  submit,  which  one  was 
used  in  this  case,  whether  it  was  one  of  the  rubber  ones  or 
one  of  the  metal  ones,  or  what."  The  court  overruled  the 
motion,  and  at  the  same  time  stated  that  his  recoUection  was 
that  "the  young  woman  had  identified  them/'  and  he  added 
that  he  understood  that,  while  she  had  not  identified  the  in- 
strument shown  the  witness,  the  instrument  used  was  (me  of 
the  same  kind.  Then  follows  this  exception :  "Your  Honor 
will  kindly  allow  us  an  exception.  Whereupcm  the  traverser, 
by  her  counsel,  objected  to  the  question,  whidi  questicm  the 
court  overruled  and  allowed  the  witness  to  answer,  to  wiiidi 
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action  of  the  court  in  overruling  said  objection  and  allowing 
the  question  to  be  answered,  the  defendant  excepted/'  This 
is  the  first  and  only  exception  contained  in  the  record,  and 
the  testimony  to  which  we  have  referred  is  all  the  testimony 
contained  in  the  record,  although  it  appears  that  other  testi- 
mony referring  to  the  instruments  used  in  connection  with 
the  crime  was  taken  at  the  trial  which  is  not  before  us. 

In  the  absence  of  such  testimony  it  is  impossible  for  us  to 
say  that  there  was  error  in  the  ruling  involved  in  the  ex- 
ception, or  that  if  there  Was  error  that  the  appellant  was  in- 
jured by  it 

The  record  does  indicate  that  the  woman  upon  whom  the 
operation  had  been  performed  had  testified  as  to  the  kind 
and  character  of  the  instruments  used,  but,  as  that  evidence 
is  not  before  us,  we  have  no  means  of  knowing  whether  or 
not  it  was  sufficient  to  warrant  the  inference  that  the  in- 
strument shown  the  witness  was  actually  used  in  the  opera- 
tion inducing  the  abortion. 

Where  this  Court  is  asked  to  reverse  a  judgment  on  the 
ground  that  the  trial  court  erred  in  its  rulings  in  regard  to 
the  admission  of  evideuce,  it  is  the  duty  of  the  appellant  to 
include  in  the  record  all  the  evidence  taken  at  the  trial  which 
relates  to  or  could  affect  the  ruling  complained  of.  "An  ap- 
pellate court,  in  deciding  on  an  appeal,  cannot  travel  beyond 
the  record  and  recognize  the  existence  of  facts  not  therein 
set  forth.  Mahoney  v.  Ashton,  4  H.  &  McH.  295;  Brad- 
street  V.  Potter,  16  Pet.  317.  The  record  should  disclose 
the  facts  relevant  to  the  ruling  excepted  to.  An  appellate 
tribimal  has  no  other  source  of  information,  and,  when  a 
party  invokes  the  interposition  of  this  Court,  on  the  gi'ound 
that  he  has  been  aggrieved  'by  an  erroneous  ruling,  if  he  fails 
in  a  proper  presentation  of  the  questions  involved  in  con- 
troversy, he  has  no  just  reason  to  complain  if  his  efforts  to 
obtain  a  reversal  of  an  adverse  decision  prove  to  be  abortive.'' 
Dorbert  v.  State,  68  Md.  211.  And  to  the  same  effect  is  4 
C.  J.  220,  where  it  is  said:     "Where  anv  facts  essential  to 
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show  error  are  omitted  from  the  bill  of  exceptions  the  Court 
will  refuse  to  review  the  point  excepted  to,  as  the  presump- 
tion is  that  the  action  of  the  trial  court  is  correct." 

If,  as  stated  by  the  court  in  ruling  upon  the  question,  there 
waa  evidence  in  the  case  identifying  or  describing  the  in- 
strument as  one  similar  to  those  used  in  the  operation,  the 
question  was  relevant  and  the  objection  to  it  was  properly 
overruled,  and,  therefore,  sixch  evidence  was  essential  to  any 
intelligent  consideration  of  the  objection,  and,  since  the  evi- 
dence is  not  before  us,  we  caimot  say  that  there  was  error  in 
the  ruling  involved  in  this  exception,  but  on  tbe  contrary 
we  must  assume  that  the  court  ruled  correctly  and  in  ac- 
cordance with  the  evidence  before  it. 

Finding  no  error  in  the  ruling  of  the  trial  court,  the  judg- 
ment appealed  from  will  be  affirmed. 

Jvdgment  affirmed,  with  costs. 
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JOSEPH  HAMPSON,  Jb. 

Mortgage — Power  of  Sale — Advertisement — Adequacy   of 

Price. 

A  provision  in  a  mortgage  tliat,  in  case  of  default,  ^^it  shall  be 
lawful"  for  the  mortgagee,  her  personal  representatives  or 
assigns,  to  sell  the  property  described  in  the  mortgage,  is  suffi- 
cient to  confer  authority  to  sell  in  case  of  default.  p.  553 

That  the  advertisement  of  a  mortgage  sale  made  no  mention 
of  the  improvements  on  the  land,  except  by  a  reference  in  the 
head  line  thereof  to  the  property  as  "valuable  improved  prop- 
erty," was  not  ground  for  setting  aside  the  sale,  in  the  absence 
of  evidence  that  such  omission  was  prejudicial  to  the  sale  of  the 
properly  at  a  fair  and  adequate  sum,  and  that  at  a  resale  a 
greater  amount  would  probably  be  received  therefor. 

pp.  544,  545 

For  the  purpose  of  determining  the  adequacy  of  the  price 
received  at  a  judicial  sale,  the  cost  of  constructing  the  build- 
ings on  the  land,  plus  the  value  of  the  land,  is  not  the  proper 
standard  or  measurement  by  which  the  marketable  value  of  the 
property  is  to  be  ascertained.  p.  546 

Decided  March  Srd,  1922. 

Appeal  from  the  Circuit  Court  for  Baltimore  County,  Tn 
Equity  (Preston^  J.). 

Proceeding  by  Joseph  Hampson,  Jr.,  assignee  of  Annie 
E.  White,  for  the  sale  of  property  under  a  mortgage  exe- 
cuted by  Laura  Cockey  and  Samuel  B.  Cockey,  her  husband. 
From  an  order  overruling  exceptions  to  the  sale,  said  mort- 
gagors appeal.    AflSrmed. 

The  cause  was  argued  before  Boyd,  C.  J.,  Beiscob, 
THOBfAs^  Pattison,  Ubneb,  Stookbbidoe,  Adkinb,  and  Of- 

FUTT,  JJ. 


Digitized 


by  Google 


552  COCKEY  vs.  HAMFSON. 

Opinion  of  the  Court.  [140 

Damd  Ash,  with  whom  was  Caieb  D.  Cherbonmer  on  the 
brief,  for  the  appellants. 

E.  R.  Haiie,  U,  Caurtenay  Jenifer,  John  Mays  Little,  and 
Edward  H.  Burke,  submitting  on  brief,  for  the  appellee. 

Pattison,  J.,  delivered  the  opinion  of  the  Court. 
This  appeal  is  taken  from  an  order  overruling  exceptions 
to  the  ratification  of  a  mortgage  sale,  and  the  ratification  of 
said  sale. 

In  the  exceptions  filed  a  number  of  reasons  were  assigned 
asking  that  the  sale  be  not  ratified,  but  those  chiefly  relied 
on  are:  First — That  the  mortgage  contained  no  sufficient 
power  or  authority  authorizing  the  sale  of  the  mortgaged 
property  in  case  of  default  in  the  payment  of  the  mortgage 
debt  and  interest.  Second — That  the  property  was  not  prop- 
erly advertised.  Third — That  the  property  was  sold  at  an 
inadequate  price. 

The  clause  in  the  mortgage,  under  which  the  sale  was 
made,  provided  that: 

"If  default  be  made  in  payment  of  said  money,  or 
the  interest  thereon  to  accrue,  or  in  any  part  of  either 
one  of  them,  at  the  time  limited  for  the  payment  of 
the  same,  or  in  any  agreement,  covenant  or  condition 
of  this  mortgage,  then  the  entire  mortgage  debt  shall 
be  deemed  due  and  demandable,  and  it  shall  be  lawful 
for  the  said  Annie  E.  White,  her  personal  representa- 
tives and  assigns,  or  Arthur  P.  Shanklin,  their  attor- 
ney or  agent,  at  any  time  after  such  default  to  sell  the 
property  hereby  mortgaged,  or  so  much  thereof  as 
may  be  necessary  to  satisfy  and  pay  said  debt,  inter- 
est and  all  costs  incurred  in  making  such  sale." 

The  mortgage  was  executed  on  the  19th  day  of  October, 
1916,  by  Laura  Cockey  and  Samuel  B.  Cockey,  her  husband, 
the  appellants,  by  which  they  conveyed  the  property  therein 
mentioned  and  described  to  Annie  E.  White,  her  heirs  and 
assigns,  in  fee  simple,  to  secure  the  payment  of  $1,600,  with 
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interest,  as  evidenced  by  their  interest  bearing  promissory 
note  of  even  date  therewith,  payable  three  years  thereafter, 
and  containing  the  clause  above  mentioned. 

The  mortgage  was  thereafter,  on  the  2nd  day  of  May, 
1921,  assigned  by  Annie  E.  White,  the  mortgagee,  to  Joseph 
Hampson,  Jr.,  who,  on  the  31st  day  of  May,  1921,  made  the 
sale  the  ratification  of  which  is  here  involved. 

It  is  not  claimed  that  there  was  no  default  in  the  payment 
of  the  mortgage  debt  and  interest  at  the  time  of  the  sale  of 
said  property,  but  the  want  of  authority  to  sell  is  based  en- 
tirely upon  the  contention  of  the  appellants  that  the  language 
used  in  the  mortgage  does  not  confer  upon  the  mortgagee,  or 
her  assigns,  authority  to  sell  the  mortgaged  property  in  case 
of  default;  and  that  to  give  such  authority  it  was  necessary 
that  the  mortgage  should  have  stated  therein  that,  in  case  of 
default,  the  mortgagee,  her  personal  representatives  or  as- 
signs, "are  hereby  authorized  and  empowered  to  sell"  the 
mortgaged  property. 

We  cannot  adopt  this  contention  of  the  appellants. 

This  is  the  form  of  mortgage  that  is  now,  and  which  for 
many  years  has  been  generally,  used  in  many,  if  not  ail,  of 
the  counties  of  this  State,  and  under  it  many  sales  have  been 
made  upon  which  the  title  thereto  of  persons  holding  under 
such  sales  now  depends. 

There  can,  we  think,  be  no  doubt  as  to  the  meaning  and 
effect  of  the  language,  contained  in  the  mortgage  executed 
by  the  mortgagors,  that  in  case  of  default  it  shall  be  lawful 
for  the  mortgagee,  her  personal  representatives  or  assigns,  to 
sell  the  property  mentioned  and  described  in  the  mortgage. 

The  property  conveyed  by  the  mortgage  was  the  property 
of  the  mortgagors,  and  by  such  provision  of  the  mortgage, 
when  default  occurred  in  the  payment  of  the  mortgage  debt 
and  interest,  it  became  lawful  for  the  mortgagee,  or  her 
assigns,  etc.,  to  sell  the  mortgaged  property  without  violat- 
ing any  of  the  property  rights  of  the  mortgagors  in  so  doing. 
The  necessary  meaning  and  effect  of  which  was  to  confer 
upon  the  mortgagee,  and  her  assigns,  not  only  the  right  but 
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the  autiiority  to  sell  aaid  property  when  such  default  oc- 
curred; and  the  claim  that  no  such  authority  was  thereby 
conferred  upon  her  and  them  is,  we  think,  without  founda- 
tion, and  is  not  based  upon  any  sound  or  logical  reasoning. 

The  second  exception  is  to  the  sufficiency  of  the  advertise- 
ment under  which  the  property  was  sold.  The  property, 
which  consists  of  about  an  acre  of  land,  upon  which  there 
are  a  dwelling  house  and  store-room  and  one  or  two  out- 
buildings, is  located  at  Timoniimi,  in  Baltimore  County,  a 
small  village  upon  the  York  Turnpike,  about  five  miles  from 
the  city  limits  and  three  miles  from  Towson,  and  near  the 
Timonium  Fair  Ground. 

The  property  was  advertised  in  "The  Jeffersonion,"  a 
newspaper  published  in  Baltimore  Coimty,  for  the  requisite 
number  of  times  prior  to  the  day  of  sale,  but  it  is  claimed 
by  the  exceptants  that  the  property  was  not  so  described  as 
to  bring  it  to  the  notice  of  the  public  in  a  manner  to  induce 
purchasers  to  attend  the  sale,  and  to  place  it  favorably  upon 
the  market.  The  property  was  advertised  to  be  sold  at  public 
auction,  on  the  premises,  at  the  hour  and  on  the  day  named 
in  the  advertisement,  and  was  referred  to  as  valuable  prop- 
erty situated  at  Timonium,  Baltimore  County,  Maryland, 
and  its  location  was  clearly  defined,  not  only  by  giving  its 
metes  and  bounds,  courses  and  distances,  but  also  by  stating 
the  names  of  those  who  owned  the  adjoining  lands.  The  ad- 
vertisement, however,  in  the  body  of  it,  fails  to  mention  the 
improvements  upon  the  land  so  described,  and  this  is  the 
chief  complaint  urged  against  the  sufficiency  of  the  advertise- 
ment. 

While  the  advertisement,  in  the  body  of  it,  makes  no  refer- 
ence to  the  improvements  upon  the  land  described  therein, 
the  property  to  be  sold  thereunder  is  in  the  headlines  of  the 
advertisement  referred  to  as  ''valuable  improved  property/^ 
without  stating,  however,  the  character  of  such  improve- 
ments. And  this  omission,  if  shown  to  have  been  prejudicial 
to  the  sale  of  the  property  at  a  fair  and  adequate  sum,  might 
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be  regarded  as  a  sufficient  cause  for  setting  aside  the  sale  so 
made.    Auka/m  v.  Zavizhiger,  98  Md.  380. 

It,  therefore,  becomes  necessary  for  us  to  consider  and 
determine  from  the  facts  disclosed  by  the  record  whether 
such  omission  was  prejudicial  to  the  sale  of  the  property,  and 
whether,  at  a  resale  of  the  property,  it  is  probable  a  greater 
amount  may  be  received  therefor. 

It  is  in  evidence  that  the  sale  was  made  upon  a  fair  day 
and  was  fairly  well  attended,  that  there  were  a  number  of 
real  estate  dealers  present  and  one  or  more  of  them  became 
bidders  on  the  property.  In  addition  to  them  Mr.  Ash,  one 
of  the  counsel  for  the  appellants,  as  well  as  one  Mrs.  Stella, 
mother  of  the  young  men  now  occupying  the  store  house 
under  arrangements  made  with  the  appellants  since  the  sale, 
were  likewise  bidders  upon  the  property.  But  the  property 
was  sold  to  the  person  returned  as  purchaser,  he  being  the 
highest  bidder  therefor,  at  the  sum  of  $3,925. 

Mr.  Cherbonnier,  also  one  of ^  the  counsel  for  the  appel- 
lants, was  the  only  witness  who  testified  as  to  the  value  of 
the  property  and  the  inadequacy  of  the  price  at  which  it  was 
sold.  Three  other  witnesses  were  offered,  but  not  one  of 
them,  as  conceded  by  the  counsel  for  appellants,  was  quali- 
fied to  testify  as  to  the  value  of  said  property. 

Mr.  Cherbonnier  placed  the  value  of  the  property  at  $7,500 
or  $8,000,  but  it  is  shown  that  his  estimate  of  its  value  was 
based  upon  what  it  would  cost  to  construct  the  buildings 
thereon,  he  putting  such  costs  at  $6,500,  being  within  $1,000 
or  $1,500  of  his  estimate  of  the  entire  value  of  said  property, 
thus  estimating  the  value  of  the  land  at  said  sum  of  $1,000 
or  $1,500. 

This  method  of  reaching  the  value  of  the  property  for  the 
purposes  here  sought  is  not  in  accordance  with  the  require- 
ments of  the  law,  nor  should  it  be,  for  in  many  instances  it 
would  furnish  no  test  as  to  the  marketable  value  of  the  prop- 
erty, which  is  the  thing  sought. 
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This  property  was  purchased  by  the  appellants  more  than 
twenty  years  before  the  sale  of  it  under  the  mortgage.  The 
buildings  now  on  it  were  upon  it  at  that  time,  but  in  much 
better  condition  than  now,  when  the  appellants  paid  there- 
for $3,300,  which,  no  doubt,  was  then  far  less  than  the  cost 
of  the  construction  of  the  building  at  that  time,  but,  then  as 
now,  the  cost  of  such  construction  plus  the  value  of  the  land 
was  not  the  standard  or  measurement  by  which  the  market- 
able value  of  the  property  was  to  be  ascertained,  and,  conse- 
quently, the  value  of  the  property  as  estimated  by  Mr.  Cher- 
bonnier  furnishes  us  no  sufficient  information  as  to  the  thslt- 
ketable  value  of  the  property  at  the  time  of  the  sale,  to  en- 
able us  to  say  that  the  price  received  therefor  was  inade- 
quate, or  so  inadequate  when  considered  in  connection  with 
the  alleged  omission  in  the  advertisement  as  to  warrant  us 
in  setting  aside  the  sale  here  made. 

It  may  also  be  said,  in  connection  with  the  objection  that 
the  property  was  sold  at  an  inadequate  price,  that  no  person 
has  been  produced  who  has  expressed  a  willingness  to  pay  for 
said  property  an  amount  greater  than  that  for  which  it  was 
sold  at  the  mortgage  sale,  nor  is  there  anything  in  the  record 
to  indicate  that  upon  a  resale  of  the  property  a  better  price 
can  be  obtained  therefor. 

Mrs.  Cockey  and  her  counsel,  Messrs.  Cherbonnier  and 
Ash,  were  all  present  at  the  sale,  but  no  objection  was  made 
thereto  by  any  of  them  because  of  the  insufficiency  of  the  ad- 
vertisement or  because  of  any  other  fact  in  connection  with 
the  sale. 

As  the  record  discloses  no  facts  from  which  it  is  shown 
that  the  mortgagors  were  injured  in  the  sale  of  the  property 
by  reason  of  the  said  omission  in  the  advertisement,  or  from 
which  it  is  shown  that,  upon  a  resale  of  the  property,  it  is 
reasonably  probable  that  a  greater  amount  can  be  obtained 
therefor,  the  order  appealed  from  will  be  affirmed. 

Order  affirmed,  with  cads. 
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BALTIMOKE  TRUST  COMPANY,  Trustee, 

THE  CANTON  CORN  PRODUCTS  COMPANY. 

Trustee  Under  Mortgage — Authority  to  Appeal — Rescission  of 
Sale — Incumhra/nce  on  Property. 

A  trust  company,  to  which  as  trustee  a  corporate  mortgage 
to  secure  corporate  bonds  was  executed,  has,  as  holder  of  the 
legal  title  for  the  benefit  of  the  bondholders,  authority  to  appeal 
from  an  order  setting  aside  a  sale  made  under  the  mortgage, 
and  the  fact  that  such  trust  company  was  also  named  by  decree 
of  court  as  trustee  to  make  sale  under  the  mortgage  is  imma- 
terial, p.  560 

The  action  of  one,  named  as  trustee  both  in  a  mortgage  and 
in  an  equity  decree,  in  taking  an  appeal,  is  to  be  attributed 
to  the  capacity  of  trustee  under  the  mortgage,  if  that  is  the 
capacity  in  which  the  right  of  appeal  can  be  exercised,     p.  560 

The  presence,  in  a  warehouse  on  certain  distillery  property, 
of  barrels  of  alcohol,  occupying  two  per  cent,  of  the  available 
storage  space,  held  not  an  incumbrance  within  a  provision,  in  a 
contract  for  the  sale  of  the  distillery  property,  that  it  was  free 
of  incumbrances,  so  as  to  justify  the  purchaser  in  repudiating 
the  purchase,  he  having  known  of  the  presence  of  the  alcohol  at 
the  time  of  his  purchase.  pp.  561-564 

Decided  Mwrch  3rd,  1922. 

Appeal  from  the  Circuit  Court  No.  2  of  Baltimore  City 
(Stump,  J.). 

Proceeding  by  the  Baltimore  Trust  Company,  Trustee, 
against  the  Canton  Com  Products  Company,  for  the  sale  of 
certain  property  under  a  mortgage.  From  an  order  sustain- 
ing the  exceptions  of  Morris  Schapiro  to  the  ratification  of  a 
sale  to  him,  said  Trust  Company  appeals.    Reversed. 

The  cause  was  argued  before  Boyd,  0.  J.,  Bbisoob, 
Thomas,  Pattison^  Urneb,  Stockbridge,  Aokins,  and. 
Qffutt,  JJ.  i  . 
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Hanry  N.  Baetjer  and  Joseph  Frmvce,  with  whom  were 
VenahU,  Baetjer  &  Howard  on  the  brief,  for  the  appellant 

Edward  M.  Hanmrumd  and  Alfred  J.  Shriver^  with  whom 
were  Karr,  Hammond  <&  DarrujU  on  the  brief,  for  the  ap- 
pellee purchaser. 

TJbitbr,  J.,  delivered  the  opinion  of  the  Court. 

On  August  Ist,  1916,  the  Canton  Com  Products  Company 
executed  and  delivered  a  mortgage  of  its  distillery  plant  and 
property  to  the  Baltimore  Trust  Company,  as  trustee,  to  se- 
cure the  payment  of  bonds  having  an  aggr^ate  par  value  of 
$125,000.  Default  having  been  made  by  the  mortgagor  as  to 
the  performance  of  certain  covenants  in  the  mortgage,  a  pro- 
ceeding in  equity  was  instituted,  and  a  decree  obtained  by 
the  trustee  for  the  sale  of  the  mortgaged  property.  The  de- 
cree, whidi  was  passed  on  September  20th,  1918,  appointed 
the  Baltimore  Trust  Company  trustee  to  make  the  sale,  and 
provided  that  the  authority  thereby  conferred  should  be  in 
addition  to  the  power  of  sale  vested  in  the  trust  company  as 
trustee  under  the  mortgage.  The  property  was  sold  by  the 
trustee  at  public  auction,  on  November  7th,  1918,  to  Morris 
Schapiro  for  $114,200.  Exceptions  to  the  ratification  of  the 
sale  were  filed  by  the  purchaser  on  the  ground  of  alleged 
defects  in  the  title,  and  of  the  existence  of  a  lien  on  the 
property  in  favor  of  the  Qt)vemment  of  the  United  States 
for  taxes  on  large  quantities  of  whiskey  and  alcohol  which 
had  been  manufactured  and  were  then  stored  on  the  prem- 
ises. An  order  was  passed  on  March  1st,  1919,  sustaining 
the  exceptions  and  setting  aside  the  sale.  In  February,  1921, 
a  private  sale  of  the  property  was  made  to  the  same  pur- 
chaser for  the  sum  of  $100,000.  This  sale  was  made  ex- 
pressly subject  to  any  liens  then  or  thereafter  existing  in 
favor  of  the  United  States  Gt)vemment  or  any  departm^it 
thereof,  and  subject  to  storage  rights  reserved  by  a  prior 
owner  of  the  plant  in  relation  to  the  whiskey  in  the  bonded 
warehouses  on  the  mortgaged  land  at  the  time  of  the  sale, 
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but,  except  as  to  such  liens  and  reservation,  it  was  agreed 
that  the  property  sold  should  be  free  of  encumbrances. 

Pending  the  ratification  of  the  second  sale,  the  purchaser 
filed  a  petition  stating  that  about  370  barrels  of  crude  alco- 
hol, owned  by  various  persons,  were  then  on  the  premises 
which  he  had  contracted  to  buy,  and  were  there  prior  to  the 
institution  of  these  proceedings,  and  that  he  would  be  un- 
able to  acquire  full  possession  until  the  alcohol  was  re- 
moved. The  petition  sought  to  have  the  trustee  required, 
before  the  sale  was  ratified  and  the  purchase  money  fully 
paid,  to  compel  the  owners  of  the  alcohol  to  remove  it  in 
order  that  the  possession  delivered  to  him  might  be  complete 
and  undisputed.  The  answer  of  the  trustee  to  the  petition 
stated  that  there  were  stored  on  the  mortgaged  property  371 
barrels  of  grain  alcohol,  which  had  been  pledged  by  the  Can- 
ton Com  Products  Company  as  security  for  loans  long  over- 
due at  the  time  of  the  sale,  and  that  the  pledgees  had  no 
right  to  have  the  alcohol  remain  in  its  present  place  of  stor- 
age. It  was  further  allied  in  the  answer  that  the  sale  un- 
der the  decree,  when  consummated,  would  transfer  a  title 
free  of  encumbrances  as  agreed,  and  that  the  petitioner 
bought  the  property  with  full  knowledge  of  the  presence  of 
the  alcohol  and  of  the  terms  upon  which  it  was  there  stored. 
The  trustee  denied  that  the  existence  of  the  alcohol  on  the 
property  constituted  an  encumbrance  or  afforded  the  peti- 
tioner any  valid  reason  for  refusing  to  comply  with  the  terms 
of  his  purchase.  The  question  raised  by  the  petition  and 
answer  was  brought  to  a  hearing,  at  which  testimony  was 
offered,  and  by  an  order  of  the  court  below  the  second  sale 
also  was  vacated.    From  that  order  the  trustee  has  appealed. 

A  motion  to  dismiss  the  appeal  has  been  filed  on  the 
theory  that  the  appellant  has  no  right  to  bring  the  case  here 
for  review.  It  is  argued  that  the  sale  reported  was  made 
solely  in  the  exercise  of  the  authority  conferred  by  the  de- 
cree in  the  foreclosure  proceeding,  and  not  by  virtue  of  the 
power  of  sale  in  the  mortgage,  and  that  a  trustee  appointed 
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by  a  court  of  equity  to  sell  property  decreed  to  be  sold  is 
merely  an  officer  of  the  court,  and  is  without  right  or  inter- 
est to  complain,  by  way  of  an  appeal,  of  its  refusal  to  ratify 
a  sale  reported  for  its  approval.  In  support  of  this  conten- 
tion the  purchaser,  as  appellee,  refers  to  the  decisions  of  this 
Court  in  the  cases  of  Lumum  v.  Hubner,  75  Md.  268 ;  Has- 
kie  V.  James,  75  Md.  568;  Waa-ehime  v.  Oraf.  83  Md.  100-, 
Knahe  v.  Johnson,  107  Md.  616.  In  those  cases  the  only 
authority  of  the  trustee  who  attempted  to  appeal  was  that 
which  he  derived  from  the  decree  by  which  he  was  appoint- 
ed. In  the  present  case  the  appellant  trust  company  was 
acting  as  trustee  under  a  decree  which  invested  it  with  pow- 
ers in  addition  to  those  conferred  upon  it  by  the  mortgage  in 
process  of  foreclosure.  The  appeal  waa  taken  by  "The  Bal- 
timore Trust  Company,  Trustee."  In  the  capacity  thus  de- 
scribed, the  appellant  had  important  rights  and  interests  un- 
der the  mortgage  which  were  not  superseded,  but  only  sup- 
plemented, by  the  decree.  The  character  of  trustee  in  whidi 
the  appellant  appears  in  this  Court  is  therefore  to  be  con- 
sidered in  reference  not  merely  to  the  power  of  sale  in  tie 
decree  of  foreclosure,  but  also  to  the  substantial  property  in- 
terests conveyed  by  the  mortgage  to  the  trustee  in  whose 
name  the  appeal  was  entered.  As  the  holder  of  the  legal 
title  to  the  property  for  the  benefit  of  the  owners  of  the  bonds 
which  the  mortgage  was  intended  to  secure,  the  appellant  was 
clearly  authorized  to  appeal  from  an  order  which  materially 
concerned  the  rights  and  interests  thus  held  and  represented. 
McHenry  v.  McVeigh,  56  Md.  578 ;  Frey  v.  Shrewsbury  Sa/v. 
Inst,  58  Md.  151 ;  Whiie  v.  Malcolm,  15  Md.  529.  The  ac- 
tion of  the  trustee  in  taking  the  appeal  is  properly  attributa- 
ble to  the  existing  capacity  in  which  that  right  could  be  ex- 
ercised. BarroU  v.  Benton,  121  Md.  174;  PhUbin  v.  Thum, 
103  Md.  349 ;  Staie,  use  of  Gable  v.  Chestcm,  51  Md.  380. 

At  the  hearing  which  resulted  in  the  order  vacating  the 
second  sale,  the  testimony  showed  that  the  alcohol  which  the 
purchaser  objected  to  as  an  encumbrance  was  stored  in  one 
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of  the  two  bonded  warehouses  on  the  premises.  The  ware- 
houses had  a  total  storage  capacity  of  about  20,000  barrels. 
In  addition  to  the  alcohol,  of  which  there  were  371  barrels, 
as  already  stated,  the  warehouses  contained  about  2,000  bar^ 
rels  of  whiskey  belonging  to  various  holders  of  storage  cer- 
tificates. The  barrels  of  alcohol  occupied  less  than  two  per 
cent,  of  the  entire  storage  space. 

The  taxes  due  the  Federal  Government  on  account  of  the 
whiskey  and  alcohol  are  a  lien,  until  paid,  on  the  property 
purchased  by  the  appellee,  but  as  he  expressly  agreed  to  buy 
it  subject  to  the  present  or  prospective  existence  of  such  lien, 
he  is  not  in  a  position,  and  does  not  undertake,  to  avoid  the 
sale  on  that  ground.  The  only  complaint  made  in  his  peti- 
tion is  that  the  presence  of  the  alcohol  prevents  the  delivery 
of  the  full  possession  to  which  he  is  entitled.  No  objection 
is  made  as  to  the  large  quantity  of  whiskey  in  storage,  as 
that  was  mentioned  in  the  agreement  of  purchase.  It  is  con- 
tended, however,  that  the  alcohol,  to  which  the  agreement  did 
not  specifically  refer,  is  an  encumbrance  which  justifies  the 
appellee's  refusal  to  complete  the  purchase  and  the  lower 
court's  order  of  annulment. 

When  the  appellee  excepted  to  the  ratification  of  his  first 
purchase  of  the  distillery,  his  most  serious  objection  was  be- 
cause of  the  fact  that  there  were  stored  in  the  warehouses 
large  quantities  of  alcohol  and  whiskey,  for  the  taxes  upon 
which  the  property  itself  afforded  security.  In  the  trustee's 
answer  to  the  exceptions  then  filed  it  was  stated  that  the 
quantity  of  alcohol  in  storage  was  371  barrels.  It  is  because 
of  the  continued  presence  of  this  quantity  of  alcohol  that  the 
appellee  objects  to  the  ratification  of  his  second  purchase. 
His  knowledge  that  the  alcohol  was  still  on  the  premises  at 
the  time  of  the  second  sale  is  placed  beyond  any  doubt  by 
the  testimony.  It  was  proved  that  shortly  before  his  last 
purchase  he  visited  and  inspected  the  plant,  and  arranged 
to  have  it  restored  to  a  suitable  condition  for  the  production 
of  alcohol.    There  is  no  denial  by  the  appellee  that  he  knew 
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of  the  presence  of  the  alcohol  when  he  entered  into  the  sec- 
ond agreement  of  purchase,  but  the  contention  is  that,  regard- 
less of  such  knowledge,  he  is  not  required  to  complete  the 
.transaction  because  the  alcohol  is  an  encumbrance  from 
which  he  ought  to  be  relieved  under  the  provision  in  the 
agreement  that,  except  for  "any  liens'*  of  the  Government 
and  the  whiskey  storage  reservation,  the  property  was  sold 
"free  of  encumbrances."  The  question,  therefore,  is  whether 
the  provision  to  that  effect  warrants  the  rescission  of  the  sale 
merely  because  a  quantity  of  alcohol,  occupying  less  than 
two  per  cent,  of  the  available  storage  space,  remained  on  the 
premises,  and  notwithstanding  the  fact  that  the  appellee 
made  the  purchase  with  full  knowledge  of  the  condition  of 
which  he  now  complains. 

It  does  not  appear  from  the  record  that  the  holders  of  the 
warehouse  certificates  for  the  alcohol  have  a  right  to  continue 
its  present  storage  indefinitely.  Apparently  they  could  not 
withdraw  it  without  payment  of  the  tax  to  which  it  is  sub- 
ject. There  was  testimony  that  it  could  be  removed  to  a  gen- 
eral bonded  warehouse.  The  alcohol  was  manufactured,  ac- 
cording to  the  proof,  after  the  execution  of  the  mortgage 
under  the  foreclosure  of  which  the  property  was  sold,  and 
hence  the  rights  acquired  by  the  purchaser  are  superior  to 
any  storage  privileges  of  the  owners  of  the  alcohol,  and  are 
subordinate  only,  in  that  regard,  to  the  Government  liens  to 
which  the  contract  of  sale  expressly  referred. 

The  record  admits  of  the  conclusion  that  the  appellee  can 
have  the  alcohol  stored  elsewhere  under  conditions  which  will 
insure  the  continuance  of  the  Government's  primary  lien 
upon  it  for  taxes,  and  will  thus  protect  him  to  the  same  ex- 
tent as  at  present,  in  reference  to  the  concurrent  lien  to 
which  the  property  purchased  was  agreed  to  be  subject.  The 
space  occupied  by  the  alcohol  is  comparatively  insignificant. 
It  is  stored  in  a  building  which  is  specially  designed,  and 
was  intended  by  the  appellee  to  be  continued  in  use,  for  such 
a  purpose.     The  inconvenience  complained  of  is  not  perma- 
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nent,  but  temporary,  and  it  was  known  to  the  appellee  when 
his  agreement  of  purchase  was  executed.  In  view  of  the 
conditions  presented,  we  are  unable  to  hold  that  the  alcohol 
on  the  premises  is  such  an  encumbrance,  within  the  intent 
of  the  agreement,  as  to  require  the  rejection  of  the  sale  for 
that  i^eason. 

An  encumbrance,  as  the  term  is  used  in  provisions  that 
land  conveyed  shall  be  free  of  encumbrances,  is  defined  as 
any  "right  to  or  interest  in  the  land  which  may  subsist  in 
third  persons,  to  the  diminution  of  the  value  of  the  land, 
but  consistent  with  the  passing  of  the  fee  by  the  convey- 
ance." 2  Tiffamj,  Real  Property,  sec.  462,  p.  1683 ;  7  R.  C. 
L.  p.  1134;  Levme  v.  HvU,  135  Md.  446.  The  transient 
storage  of  alcohol  with  which  we  are  here  concerned  does 
not  involve  the  exercise  of  any  right  which  the  owners  would 
be  entitled  to  assert  against  the  appellee's  objection  if  his 
purchase  is  ratified.  It  does  not  represent  any  interest  by 
which  the  land  purchased  at  the  mortgage  foreclosure  sale 
can  be  affected  without  the  appellee's  consent,  apart  from 
the  existence  of  the  tax  lien  which  his  agreement  distinctly 
recognized.  The  particular  condition  to  which  the  provision 
against  encumbrances  is  sought  to  be  applied  is  consequently 
devoid  of  the  essential  elements  of  an  encumbrance,  accord- 
ing to  the  accepted  definition  of  that  term. 

In  the  case  of  Covnaughton  v.  Bernard,  84  Md.  577, 
where  an  agreement  of  sale  under  a  decree  provided  that  the 
title  should  be  "free  from  all  incumbrances  and  market- 
able," an  objection  was  made  to  the  sale  because  of  the  exist- 
ence of  an  easement  appurtenant  to  the  adjacent  land  for  the 
passage  of  persons  and  the  maintenance  of  a  water  pipe 
across  the  property  decreed  to  be  sold.  There  were  plainly 
visible  indications  of  the  easements,  and  the  premises  were 
examined  by  the  purchaser  before  the  sale  was  effected. 
It  was  held  that,  in  the  absence  of  evidence  that  the  pur- 
chaser was  in  any  way  misled  by  the  trustee,  or  was  not  aware 
of  the  easement,  the  court  would  not  have  been  justified  in 
refusing  to  ratify  the  sale  reported. 
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In  Janes  v.  Jenkins,  34  Md.  1,  the  suit  was  for  the  breach 
of  a  special  warranty  because  of  an  easement  which  the 
grantor  had  imposed  upon  the  property  conveyed  in  favor  of 
adjoining  land.  The  question  whether  the  existence  of  the 
easement  constituted  a  breach  of  the  covenant  depended, 
said  the  Court,  "upon  the  apparent  and  ostensible  condition 
of  the  property  at  the  time  of  sale.  *  *  *  The  parties,  in 
the  absence  of  anything  to  the  contrary,  are  presumed  to 
have  contracted  with  reference  to  the  then  state  and  condi- 
tion of  the  property,  and  if  an  easement  to  which  it  is  sub- 
ject be  open  and  visible,  and  of  a  continuous  character,  the 
purchaser  is  supposed  to  have  been  willing  to  take  the  prop- 
erty, as  it  was  at  the  time,  subject  to  such  burthen.'' 

In  this  case,  the  property  decreed  to  be  sold  has  been  twice 
bought  by  the  appellee,  while  the  condition  now  objected  to 
was  existing  and  visible.  The  reduced  price  of  $100,000 
for  the  distillery  as  a  whole  was  agreed  to  be  paid  with  full 
knowledge  on  his  part  that  a  small  portion  of  one  of  the 
warehouses  was  occupied  by  the  alcohol  on  account  of  which 
the  purchase  is  sought  to  be  disaflSrmed.  Upon  the  princi- 
ple of  the  cases  cited,  and  in  consideration  of  all  the  cir- 
cumstances, we  must  hold  that  the  objection  urged  is  not  a 
sufficient  reason  for  again  rejecting  a  sale  to  the  appellee 
and  for  requiring  the  trustee  to  make  a  third  disposition 
of  the  property. 

The  order  appealed  from  will  be  reversed,  and  the  cause 
remanded  to  the  end  that  the  sale  last  reported  may  be  rati- 
fied. 

Order  reversed,  with  costs,  and  cause  remanded 
for  the  passage  of  an  order  in  conformity  with 
this  opinion. 
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vs. 

LAUEEL  BUILDING  ASSOCIATION  et  ax. 

Mortgage  Sale — Injunction — Payment  of  Amount  Due. 

A  mortgagor  who  admits  that  there  is  a  balance  due  on  the 
mortgage  must  pay  such  balance  to  the  mortgagee^  or  into 
court,  before  he  is  entitled  to  an  injunction  to  restrain  a  sale 
under  the  power  contained  in  the  mortgage,  on  the  ground  that 
the  mortgagee  has  refused  to  give  the  proper  credit. 

Decided  March  3rd,  1922. 

Appeal  from  the  Circuit  Court  for  Montgomery  County 
(Peter,  J.). 

Bill  by  Henry  Maurice  Talbott  against  The  Laurel  Build- 
ing Association  of  Prince  George's  County,  and  others,  to 
restrain  a  sale  under  a  mortgage  and  the  publication  of 
notice  of  the  sale.  From  a  decree  for  defendants,  plaintiff 
appeals.     Affirmed. 

The  cause  was  submitted  on  briefs  to  Boyd,  C.  J.,  Bbis- 
coE,  Thomas,  Pattison,  Urner,  Stookbbidge,  Adkins,. 
and  Offutt,  JJ. 

William  H.  Talhott,  for  the  appellant. 

William  Stanley,  for  the  appellees. 

Thomas,  J.,  delivered  the  opinion  of  the  Court. 

On  the  19th  of  October,  1910,  Henry  M.  Talbott  and 
others  executed  a  mortgage  of  certain  parcels  of  land  in 
Montgomery  County,  Maryland,  to  the  Laurel  Building  As- 
sociation of  Prince  George's  County,  to  secure  the  payment,, 
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in  the  maimer  therein  provided,  of  the  smn  of  $2,600,  ad- 
vanced to  him  on  certain  shares  of  stock  of  said  association, 
and  the  interest  thereon,  etc.  The  mortgage  provided  that 
in  case  Henry  M.  Talbott  should  fail,  "for  the  space  of  six 
months,"  to  make  the  payments  therein  required,  or  to  per- 
form the  covenants,  etc.,  therein,  the  whole  mortgage  debt 
should  become  due  and  demandable,  and  that  the  mortgagee, 
or  its  assigns,  were  authorized  to  sell  the  property  thereby 
<5onveyed. 

William  Stanley,  Esq.,  to  whom  the  mortgage  was  as- 
signed for  foreclosure,  instituted  foreclosure  proceedings  in 
the  Circuit  Court  for  Montgomery  County,  and  advertised 
the  property  for  public  sale  on  August  19th,  1921,  and  there- 
upon Henry  M.  Talbott  filed  his  bill  of  complaint  in  said 
•court  against  the  mortgagee,  its  assignee,  and  the  publisher 
of  the  notice  of  the  sale,  to  enjoin  the  sale  and  the  further 
publication  of  the  notice  thereof  until  the  further  order  of 
the  court. 

The  bill,  after  alleging  the  execution  of  the  mortgage,  the 
assignment  thereof  for  the  purpose  of  foreclosure,  the  insti- 
tution of  the  foreclosure  proceedings,  and  the  advertisement 
of  the  proposed  sale  of  the  property,  then  contained  the  fol- 
lowing averments : 

"5th.  That  the  complainant  has  made  large  and 
frequent  payments  on  account  of  the  principal  and 
interest  secured  by  said  mortgage,  which  said  pay- 
ments the  defendant,  the  said  Laurel  Building  Associa- 
tion, refused  to  give  credit  for,  although  it  has  duly 
received  the  same.  That  the  complainant  has  paid 
to  the  said  defendant  the  sura  of  seventeen  hundred 
and  twenty-five  dollars  and  ninety-nine  cents  ($1,- 
725.99)  on  account  of  the  principal  and  interest  of 
said  mortgage  debt,  thereby  leaving  due  and  owing 
thereon  the  approximate  sum  of  eleven  himdred  dol- 
lars, which  complainant  has  tendered  to  said  defend- 
ant, and  is  ready,  able  and  willing  to  pay  pro — ." 
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The  court  below  passed  au  order  requiring  the  defendants 
to  show  cause  on  or  before  the  1st  day  of  August  why  the 
injunction  should  not  be  granted,  and  on  the  30'th  of  July 
the  mortgagee  filed  its  answer  denying  that  it  had  refused  to 
give  the  plaintiff  credit  for  the  payments  made  by  him,  and 
also  denying  that  the  plaintiff  had  ever  tendered  to  it,  or  its 
agent  or  attorney,  any  sum  of  money  other  than  the  amount 
"shown  credited  on  the  statement"  filed  with  its  answer,  and 
alleging  that  it  had  furnished  the  plaintiff  "with  numerous 
statements  from  time  to  time,  showing  the  exact  amount  of 
interest  and  principal  due  under  the"  mortgage;  that  the 
plaintiff  had  made  payments  on  account  of  the  mortgage  debt 
with  full  knowledge  of  how  the  payments  so  made  were  cred- 
ited, and  had  repeatedly  promised  and  failed  to  pay  the 
amounts  due. 

The  account  filed  with  the  answer  purports  to  give  an  item- 
ized statement  of  the  amounts  due  under  the  mortgage  and 
the  payments  made  by  the  plaintiff,  from  the  date  of  the 
mortgage  to  July  19th,  1921,  and  shows  a  balance  still  due 
the  mortgagee  greatly  in  excess  of  the  amount  admitted  to  be 
due  by  the  plaintiff  in  his  bill. 

On  the  bill  and  answer,  the  court  below,  on  the  2nd  of 
August,  1921,  ordered  an  injunction  to  issue  as  prayed,  upon 
the  filing  by  the  plaintiff  of  a  bond  in  the  penalty  of  $1,500, 
but  on  the  6th  of  August  the  defendants  moved  the  court  "to 
consider  the  propriety  of  the  issuance  of  said  injunction," 
and  after  a  hearing  of  the  motion,  the  court  below,  on  the 
18th  of  August,  1921,  passed  the  order  from  which  this  ap- 
peal was  taken  by  the  plaintiff,  requiring  the  plaintiff  to  pay 
into  court,  on  or  before  the  15th  of  September,  1921,  to  be 
paid  to  the  defendant,  the  sum  of  $1,100,  admitted  to  be  due 
in  his  bill,  "under  pain  of  having  the  bill  dismissed,"  and 
referring  the  case  to  the  auditor  with  directions  to  state  an 
account  "showing  the  sum  or  sums  due  and  owing  on  account 
of  the  principal  and  intei'est  of  the  mortgage  debt,"  etc. 
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The  ground  upon  which  the  appeal  was  taken  is,  as  stated 
in  the  appellant's  brief,  that  as  the  plaintiff  in  his  bill  "fully 
complied  with  section  16''  of  article  66  of  the  Code,  the  in- 
junction should  have  been  granted  without  requiring  the 
plaintiff  to  pay  into  court  the  $1,100  admitted  to  be  due. 

In  the  case  of  Powell  v.  Hopkins,  38  Md.  1,  where  the  bill 
was  filed  to  enjoin  a  sale  under  a  mortgage,  the  Court  held 
that  the  provision  of  the  Code  relied  on  in  this  case  was  "only 
declaratory  of  a  general  principle  of  equity,"  and  in  dispos- 
ing of  the  allegations  of  the  bill  that  the  amount  paid  on  the 
mortgage  had  been  applied  to  the  payment  of  a  bonus  and 
illegal  interest,  said:  "The  other  points  relied  on  by  the 
appellants  in  support  of  the  injunction  are,  the  payment  of 
usurious  interest,  and  the  application  of  part  of  the  money 
paid  by  the  mortgagor,  which  should  have  been  applied  to  the 
extinguishment  of  the  principal,  ^pro  tanto/  to  the  payment 
of  taxes  and  bonus.  The  exaction  of  usurious,  or  illegal  in- 
terest (if  proved  by  the  evidence),  does  not  invalidate  the 
mortgage,  or  affect  the  power  to  sell.  The  complainant  must 
pay,  or  bring  into  court  to  be  paid,  the  principal  and  legal 
interest,  before  he  can  claim  the  intervention  of  a  court  of 
equity,  by  injunction."  In  the  case  of  Thrift  v.  Bannon, 
111  Md.  308,  where  the  petition  sought  to  restrain  the  fore- 
closure of  a  mortgage,  this  Court  said :  "The  averment  in 
the  petition  that  the  interest  on  the  mortgage  had  been  paid 
was  not  sufficient,  as  both  principal  and  interest  if  due  must 
be  paid,  or  duly  tendered  before  an  injunction  for  such  pur- 
]x>se  can  be  lawfully  authorized.  As  was  said  in  the  case  of 
Powell  v.  HopJcins,  38  Md.  1 :  The  complainant  must  pay, 
or  bring  into  court  to  be  paid,  the  principal  and  legal  inter- 
est, before  he  can  claim  the  intervention  of  a  court  of 
equity.'  "  Again,  in  the  case  of  Buckner  v.  Cronhardi,  132 
Md.,  this  Court,  speaking  through  Jidoe  Bkiscoe,  said,  on 
page  616:  "The  petition  not  only  fails  to  allure  that  the 
mortgages  are  not  in  default  or  that  the  entire  amount  of  the 
mortgage  debt  and  interest  had  been  paid,  but  admits  that 
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the  mortgage  debt  and  interest  amounts  in  excess  of  $40,000, 
but  claims  a  credit  in  excess  of  $22,000.  It  is  well  settled 
upon  all  the  authorities  that  the  mortgagor  must  pay  the 
amount  admitted  to  be  due  into  court  before  the  court  will 
grant  an  injunction  to  restrain  the  sale  upon  a  default  in  the 
mortgage. '^ 

The  decisions  referred  to  rest  upon  the  well  settled  princi- 
ple "that  he  who  seeks  equity  must  do  equity.^'  The  section 
of  the  Code  relied  on  by  the  appellant  does  not  authorize  re- 
lief in  violation  of  this  familiar  doctrine,  and  where  the  mort- 
gagor admits  in  his  bill  that  there  is  a  balance  due  on  the 
mortgage,  that  balance  must  be  paid  to  the  mortgagee,  or  into 
court,  before  he  is  entitled  to  a  writ  enjoining  a  sale  under 
the  power  contained  in  the  mortgage  on  the  ground  that  the 
mortgagee  has  refused  to  give  him  proper  credit.  The  rule 
applicable  in  such  cases  is  clearly  stated  by  Chief  Judge 
Alvey  in  Neurath  v.  Hecht,  62  Md.  221,  where  he  says:  ^TEt 
is  a  settled  principle,  that  he  who  seeks  equity  must  do 
equity ;  and  if  the  borrower  comes  into  this  Court  for  relief 
against  his  usurious  contract,  he  must  do  what  is  right,  as 
between  the  parties,  by  bringing  into  court  the  money  act- 
ually advanced,  with  the  legal  interest,  and  then  the  court 
will  lend  him  its  aid  against  the  usurious  excess." 

As  the  appellant  was  not  entitled  to  relief  except  upon 
the  terms  provided  by  the  order  appealed  from,  the  order 
will  be  affirmed. 

Order  affirmed,  with  costs  to  the  appellees, 
and  cause  remanded. 
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NELLIE  M.  MACLELLAN  et  al.,  Exbcutoks. 

Corporations — Excessive  Issue  of  Stock — Payment  for  Services 

Rendered — Assenting  Stockholders — Abandonment 

of  Contract, 

One  who  had  contracted  to  superintend  the  construction  of 
•certain  apartment  houses  in  consideration  of  his  sharing  in 
the  resulting  profits  held,  on  conflicting  evidence,  not  to  have 
abandoned  the  contract  before  completion  of  the  buildings^  or 
to  have  relinquished  his  interest  under  the  contract.        p.  585 

The  issue  of  stock  in  an  apartment  house  company  to  one 
who  had  agreed  with  the  company  to  construct  certain  buildings 
in  consideration  of  the  issue  to  him  of  such  stock,  held  to  have 
been  with  the  intention  of  passing  title  to  the  stock,   pp.  587,  588 

Where  the  holder  of  every  share  of  stock  in  a  corporaticm, 
and  every  person  interested  in  the  corporation,  authorized  and 
participated  in  the  issue  of  certain  stock  to  an  individual  for 
services  rendered,  that  the  meeting  which  authorized  such  issue 
was  not  "duly  warned,"  as  required  by  Code,  art.  23,  sec.  35,  is 
immaterial.  p.  588 

That  services  for  which  corporate  stock  was  issued  had  not, 
at  the  time  of  such  issue,  been  fully  performed,  did  not  affect 
the  validity  of  the  issue  as  between  the  beneficiary  thereof  and 
the  president  of  the  corporation,  such  beneficiary  having  con- 
tracted to  render  the  services,  and  having  at  that  time  partially 
performed  them,  and  such  president,  the  only  other  person 
interested,  having  agreed  to  the  valuation  of  such  services,  as 
shown  by  his  issuance  of  the  stock  certificates.  p.  589 

Code,  art.  23,  sec.  36,  providing  that,  when  corporate  8to<^ 
is  issued  for  services  or  property,  the  books  of  the  corporation 
shall  be  so  kept  as  to  show  the  transaction,  and  requiring  the 
corporate  officers  to  file  a  certificate  with  the  derk  of  court 
shovring  the  circumstances  and  details,  and  providing  penaltiefl 
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for  a  failure  to  file  such  certificate,  does  not  invalidate  the 
issue  in  case  of  a  non-compliance  therewith.  p.  58^ 

That  the  number  of  shares  named  in  a  certificate  of  stock 
exceeds  the  total  authorized  issue  of  the  corporation  does  not 
render  the  certificate  void  as  to  the  number  authorized,     p.  589 

The  president  of  a  corporation,  after  issuing,  with  full 
knowledge  of  all  the  facts,  the  whole  number  of  shares  author- 
ized by  the  charter,  cannot  assert,  for  the  purpose  of  invali- 
dating such  issue,  that  he  already  held  in  his  possession  other 
shares  of  the  stock.  p.  590 

Where  the  attorney  and  agent  for  a  corporation  agreed  that 
certain  persons  should  receive  a  named  number  of  shares  of  the 
capital  stock  for  services  rendered  the  corporation,  and  at  an 
annual  stockholders'  meeting  a  resolution  was  adopted  agreeing 
to  such  contract,  held  that  the  corporation,  by  accepting  those 
services,  ratified  the  contract.  pp.  590,  591 

Where,  after  the  issue  of  all  the  authorized  stock  of  a  cor- 
poration, the  holders  of  such  stock  assented  to  and  accepted 
the  benefits  of  a  contract  made  on  behalf  of  the  corporation 
by  which  a  certain  number  of  shares  were  to  be  issued  in  con- 
sideration of  services  rendered,  held  that  such  stockholders  were 
equally  bound  with  the  corporation  to  carry  out  the  terms  of 
the  contract,  and  to  transfer,  in  proportion  to  their  holdings, 
the  agreed  number  of  shares  to  the  other  parties  to  the  con- 
tract, pp.  590,  591 

Decided  Mwrch  3rd,  1922. 

Appeals  from  the  Circuit  Court  of  Baltimore  City  (Heuis- 
LBB,  J.). 

Bill  by  Nellie  N.  Maclellan  and  Stanley  Raymond  Maclel- 
lan,  executors  of  Harry  H.  Maclellan,  deceased,  against  Wil- 
liam T.  Larkin,  The  Lakeview  Building  Company,  John  A. 
Fox,  Charles  L.  Cunningham,  Monroe  Schmidt,  and  Wil- 
liam H.  Williams.  From  the  decree  rendered,  said  defend- 
ants take  separate  appeals.  Affirmed  in  part  and  reversed  in 
part. 
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The  cause  was  argued  before  Boyd,  C.  J.,  Bbisooe, 
Thomas,  Pattison,  Urneb,  Stookbbidge,  Adkins,  and 
Offutt,  JJ. 

Vernon  Cook,  with  whom  was  WiUia/m  T.  Larkin  on  the 
brief,  for  the  appellant  William  T.  Larkin. 

R.  E.  Kanode,  for  the  appellant.  The  Lakeview  Building 
Company. 

Sylvan  Hayes  Lauchheimer,  for  the  appellants,  John  A. 
Fox,  Charles  L.  Cunningham,  Monroe  Schmidt,  and  William 
H.  Williams. 

Herbert  Levy  and  John  A.  Farley,  for  the  appellees,  Nellie 
Maclellan  and  Stanley  Ray  Maclellan,  executors. 

Offutt,  J.,  delivered  the  opinion  of  the  Court. 
William  T.  Larkin,  a  lawyer,  and  Harry  H.  Maclellan,  a 
builder,  some  time  prior  to  February  19th,  1915,  conceived 
a  plan  of  purchasing  a  lot  of  ground  on  Lakeview  Avenue, 
in  Baltimore  City,  and  improving  it  by  the  construction  of 
four  apartment  houses,  and  on  that  day  they  executed  the 
following  agreement: 

"It  is  hereby  mutually  agreed  by  and  between  Harry 
H.  Maclellan  and  William  T.  Larkin  that  in  consid- 
eration of  the  services  already  performed  and  such 
further  services  as  is  consistent  with  their  duties  in 
the  construction  of  the  four  apartment  houses  to  be 
built  on  Lakeview  Avenue,  in  Baltimore  City,  the  said 
parties  above  mentioned  do  hereby  agree  to  divide  the 
net  profits  that  may  accrue  after  the  payment  of  all 
bills,  labor,  etc.,  for  the  construction  of  said  four 
apartments,  as  follows: 

"The  said  Harry  Maclellan  shall  receive  out  of  the 
net  profits  the  sum  of  $30.00  per  week,  accounting 
from  the  day  the  construction  work  is  started  on  the 
property,   and  shall  continue   until  the  four   apart- 
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ments  are  completed^  and  after  the  payment  of  this 
sum  of  money  to  the  said  Harry  Maclellan  out  of  the 
net  profits  that  shall  accrue  from  the  sale  of  rents, 
shall  be  divided  on  the  basis  of  one-half  to  the  said 
Maclellan  and  the  said  Larkin. 

"The  said  Maclellan  agrees  to  superintend  the  con- 
struction of  the  said  four  apartments,  and  the  said 
Larkin  agrees  to  render  such  legal  work  from  time  to 
time  as  the  said  Maclellan  shall  authorize." 

At  that  time  they  did  not  own  the  lot,  and  neither  of  them 
contemplated  furnishing  any  money  to  execute  the  plan, 
which  was  to  be  carried  out  on  credit,  but  with  the  aid  and 
advice  of  Messrs.  Charles  F.  Stein  and  Herman  Scherr,  the 
owners  of  the  land,  they  secured  the  land  and  the  funds  to 
carry  out  their  proposed  operation  in  this  way: 

On  May  3rd,  1915,  Larkin  and  Maclellan  procured  the  in- 
corporation of  the  Lakeview  Building  Company  of  Baltimore 
City  (herein  called  the  Lakeview  Company),  for  conven- 
ience in  carrying  out  this  plan,  and  on  July  12th,  1915, 
Messrs.  Scherr  and  Stein  conveyed  the  land  to  that  company 
for  $23,000.  On  the  same  day  Harry  H.  Maclellan  entered 
into  a  contract  with  the  Lakeview  Building  Company  to  com- 
plete the  four  apartment  houses  for  $50,654.92  in  cash  and 
"upon  the  completion  of  said  houses,  and  the  release  of  the 
bond  given  in  this  matter,  free  of  all  claims  and  obligations 
of  said  bonding  company  to  its  obligees,  the  said  contractor 
shall  receive  1,225  shares  of  the  capital  stock  of  the  said 
owner  company  subject  to  additions  and  deductions  as  here- 
inbefore provided  and  that  such  sum  shall  be  paid  by  the 
owner  to  the  contractor  and  his  sub-contractors  in  current 
funds,  and  only  upon  certificates  of  the  architect  *  *  *  The 
contractor  is  to  be  paid  only  his  actual  payroll,  not  to  exceed 
four  thousand  dollars  and  to  receive  no  compensation  for 
superintendency,  and  only  to  employ  such  common  labor  and 
mechanics  as  is  actually  necessary  to  properly  complete  this 
work  in  manner  and  form."    In  order  to  secure  the  money 


Digitized 


by  Google 


574  LARKIN  m.  MAOLELLAN. 

Opinion  of  the  Ck>art.  [14(^ 

needed  to  build  the  houses,  the  company  executed  to  Messrs. 
Stein  and  Scherr  a  first  mortgage  for  $78,000  on  the  prop- 
erty, and  they  agreed  to  advance  $55,000  in  cash  to  pay  the 
cost  of  constructing  the  houses,  and  in  order  to  better  secure 
the  payment  of  the  mortgage  the  South  Western  Surety  In- 
surance Company  executed  a  "completion"  bond  to  Messrs. 
Stein  and  Scherr  for  $65,000,  guaranteeing  the  completion 
of  the  houses  in  conformity  with  the  requirements  of  the 
building  contract. 

Before  the  surety  company  executed  that  bond,  and  as  con- 
ditions essential  to  its  execution,  it  had  demanded  that  Laiv 
kin  and  Maclellan  and  their  respective  wives  execute  to  the 
company  an  indemnity  bond,  and  that  all  the  stock  of  the 
Lakeview  Company  be  issued,  endorsed  in  blank  and  deliv- 
ered to  it.  Accordingly  Mr.  Larkin  and  his  wife. and  Mr. 
Maclellan  and  his  wife,  on  July  12th,  1915,  executed  to  the 
surety  company  an  indemnity  bond  for  $55,000,  in  which 
they  bound  themselves  to  indemnify  it  against  any  loss  sus- 
tained in  consequence  of  its  suretyship  on  the  "completion" 
bond,  and  the  Lakeview  Company  at  or  about  the  same  time 
issued  to  William  T.  Larkin  1,245  shares  of  its  stock,  to 
Harry  H.  Maclellan  1,245  shares  and  to  Herbert  N.  Maclel- 
lan 10  shares,  being  the  entire  issue  authorized  by  its  charter, 
and  the  certificates  for  these  shares  endorsed  in  blank  were 
turned  over  to  the  surety  company.  Prior  to  the  issuance  of 
that  stock,  certificates  had  been  issued  for  three  shares  of  the 
capital  stock  of  the  company  to  Herbert  N.  Maclellan,  three 
shares  to  John  X.  Driver,  and  three  shares  to  William  T. 
Larkin  for  organization  purposes,  and  the  certificates  issued 
to  Driver  and  Maclellan  for  their  stock  were  endorsed  in 
blank  by  them  and  delivered  to  Larkin,  who  held  them  at  the 
time  the  2,500  shares  referred  to  above  were  issued. 

After  these  several  transactions  had  been  completed,  the 
work  of  constructing  the  houses  began  and  proceeded  until 
some  time  in  the  summer  of  1916,  when  it  came  to  a  temp- 
orary stop.     At  that  time  the  buildings  were  nearly  com- 
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pleted,  but  the  fund  of  $55,000  had  been  exhausted.  The 
company  was  indebted  to  various  contractors,  who  were  press- 
ing for  payment,  the  mortgage  was  due,  and  several  thousand 
dollars  more  were  needed  to  complete  the  construction.  At 
this  crisis  in  the  affairs  of  the  enterprise  and  its  promoters, 
Messrs.  Stein  and  Scherr  again  came  to  its  rescue  and  as- 
sisted in  "refinancing^^  it,  in  this  way.  The  original  mort- 
gage to  Scherr  and  Stein  was  released,  together  with  the 
"completion"  and  the  indemnity  bonds.  Of  the  money 
needed  to  retire  the  original  mortgage  of  $78,000,  to  take 
care  of  the  most  pressing  of  the  company's  debts  and  to  com- 
plete the  buildings,  $60,000  was  advanced  on  first  mortgage 
by  the  Mortgage  Guaranty  Company,  $23,500  by  Messrs. 
Stein  and  Scherr  on  a  second  mortgage,  and  $4,000  loaned 
by  the  German  National  Bank  on  a  note  endorsed  by  W. 
Monroe  Schmidt,  William  H.  Williams,  John  A.  Fox  and 
Charles  H.  Cunningham,  creditors  to  whom  the  Lakeview 
Company  was  indebted.  The  surety  company  which  had 
executed  the  "completion"  bond,  which  had  been  released, 
executed  a  second  bond  guaranteeing  the  payment  of  the  sec- 
ond mortgage,  and  the  four  creditors  who  had  endorsed  the 
Lakeview  Company's  note  also  guaranteed  the  solvency  of 
the  surety  company.  This  completed  the  second  financing  of 
the  plan  of  building  the  four  houses.  The  compensation  to 
be  paid  to  these  four  creditors  is  one  of  the  controverted 
points  in  the  case,  but  at  this  point  it  is  sufficient  to  refer  to 
the  contentions  of  the  several  parties  as  to  that.  They,  the 
four  creditors,  contend  that  when  they  went  into  the  enter- 
prise, the  only  stock  validly  issued  and  outstanding  was  nine 
shares,  and  that  for  their  services  they  each  received  one 
share,  for  which  they  made  a  formal  payment  of  ten  dollars, 
its  par  value,  and  that  they  therefore  have  four-ninths  of  all 
the  company's  stock.  Larkin,  on  the  other  hand,  contends 
that  he  "passed"  them  each  one  share  of  stock  in  order  that 
there  might  be  more  than  one  man  in  the  company,  and  not 
as  compensation,  and  that  they  do  not  actually  own  any  stock 
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in  it,  but  that  he  owns  it  all,  but  that  under  an  agreement 
made  with  them  they  are  entitled  to  receive  one  hundred 
shares,  while  the  appellees'  contention  is  that  Maclellan  and 
Larkin  owned  between  them  equally  all  the  capital  stock  of 
the  corporation  subject  to  a  possible  right  of  the  four  cred- 
itors to  receive  some  part  (uncertain  in  amount)  of  the  stock 
for  their  services. 

After  the  execution  of  the  mortgages  in  July,  1916,  build- 
ing operations  were  resumed,  and  the  houses  finally  com- 
pleted in  the  latter  part  of  that  year,  and  in  the  course  of 
time  the  apartments  in  them  were  rented  and  the  rents  ap- 
plied to  the  liquidation  of  the  company's  debts. 

On  January  22nd,  1920,  Maclellan  wrote  Larkin  a  letter 
in  which  he  said  in  part : 

"I  have  been  trying  for  the  past  several  weeks  to 
see  you,  but  have  failed  to  get  in  touch  with  you.  I 
wanted  to  talk  over  the  Lakeview  matter. 

"Do  you  think  you  are  treating  me  right  and  fair 
regarding  our  contract  of  February  19th,  1915? 

"This  called  for  payment  to  me  of  $30  per  week 
during  the  construction  of  the  apartments,  but  which 
the  bonding  company  refused  the  payment  of  this  out 
of  the  mortgage  money.  I  also  paid  to  Herbert  dur- 
ing the  time  $15  per  week  as  timekeeper,  clerk,  etc. 

"These  two  items  make  approximately  $2,000  due 
me,  and  in  addition  the  $119  paid  by  me  to  the  Lafay- 
ette Mill  &  Lumber  Company  on  the  judgment  which 
you  allowed  them  to  get  against  me  by  default. 

"These  items  would  amount  to  approximately  $2,750 
with  interest  added,  and  yet  I  have  not  yet  received 
the  first  penny  on  account. 

"While  you  have  had  four  years'  occupancy  of  an 
apartment  valued  at  approximately  $3,000  and  have 
received  commissions,  etc.,  on  the  collection  of  rents, 
etc.,  of  approximately  $3,500,  or  a  total  of  $6,500,  be- 
sides other  fees,  etc. 

"As  our  agreement  stated  I  was  to  be  paid  the  $80 
per  week  before  anything  else,  you  should  at  least 
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divide  up  on  your  commission  or  endeavor  to  make  the 
payment  to  me  of  amounts  due  out  of  the  income  of  the 
property. 

^'I  requested  you  some  time  ago  to  let  me  have  a 
statement  of  the  expenses,  rentals,  etc.,  as  I  had  a 
prospect  at  the  time  and  still  have  of  selling  two  of 
the  houses  for  a  sufficient  amount  to  clear  off  all  in- 
debtedness on  the  property,  and  we  could  then  handle 
the  other  two.*' 

This  letter  was  apparently  not  answered,  and  on  February 
9th,  1920,  Harry  H.  Maclellan  died.  His  representatives 
claimed  that,  under  the  terms  of  the  contract  of  February 
19th,  1915,  he  was  entitled  to  share  in  the  profits  arising 
from  the  construction  of  the  four  houses  and  to  a  perform- 
ance of  that  contract.  The  appellants  denied  this  claim  on 
the  ground  that,  when  the  project  was  in  financial  difficulties 
in  1916,  Maclellan  wholly  abandoned  the  enterprise,  per^ 
formed  no  further  services,  and  surrendered  any  interest  he 
had  in  it  or  under  the  contract,  and  the  controlling  question 
in  this  case  is  whether  Maclellan  did  abandon  the  enterprise 
before  the  completion  of  the  houses. 

As  a  result  of  that  controversy  the  bill  of  complaint  in 
this  case  was  filed.  In  it  the  complainants,  after  setting  out 
the  facts  upon  which  their  contention  was  based,  asked  in 
substance  for  the  following  relief:  (1)  that  the  four  cred- 
itors and  William  T.  Larkin,  defendants,  be  required  to  dis- 
cover all  shares  of  the  capital  stock  of  the  Lakeview  Build- 
ing Company  issued  to  or  acquired  by  either  of  them,  their 
relation  to  the  company  and  the  considerations  paid  for  their 
stock  or  other  interest  in  it,  and  to  account  for  all  money  re- 
ceived from  or  paid  to  the  corporation  by  the  said  defend- 
ants; (2)  that  the  Lakeview  Company  be  required  to  dis- 
cover all  stock  issued  by  it  and  to  account  for  all  rents, 
profits,  etc.,  received  by  it;  (3)  that  the  contract  of  Feb- 
ruary 19th,  1915,  be  construed  and  that  Larkin  be  declared 
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to  hold  whatever  interest  he  had  in  the  company  in  trust  for 
himself  and  the  complainants;  (4)  that  the  trust  be  termi- 
nated and  Larkin  required  to  assign  to  the  complainants  one- 
Lalf  of  any  interest  he  had  in  the  corporation;  (5)  that  the 
interest  of  the  parties  in  the  corporation  be  fixed,  and  (6  and 
7)  that  the  defendants  be  enjoined  from  disposing  of  or  en- 
cumbering the  stock  of  the  corporation  whether  issued  or  not. 
Answers  were  filed  by  the  several  defendants  which,  while 
differing  sharply  as  to  their  relative  rights  inter  sese,  agreed 
that  Maclellan  had  no  interest  whatever  in  the  corporation 
or  the  contract  Testimony  relating  to  these  issues  was  taken 
and,  after  a  hearing  and  submission,  the  court  decreed:  (1) 
that  the  contract  of  February  19th,  1915,  was  valid  and  sub- 
sisting; (2)  that  the  Lakeview  Company  and  the  defendant 
Larkin  pay  to  the  complainants  $30  a  week,  accounting  from 
the  date  of  the  conunencement  of  the  four  houses  to  their 
completion;  (3)  that  the  1,245  shares  of  the  stock  of  the 
Lakeview  Company  were  valid  and  represented  the  interest 
of  the  complainants  in  the  corporation;  (4)  that  the  corpora- 
tion enter  the  1,245  shares  of  stock  in  the  name  of  the  com- 
plainants on  their  books;  (5)  that  the  defendants  account  to 
the  complainants  for  all  money  received  and  disbursed  in 
connection  with  the  four  houses  between  February  19th, 
1915,  and  the  date  of  the  decree,  and  that  the  case  be  re- 
ferred to  an  auditor  to  take  such  account;  (6)  that  the  pre- 
liminary injunction  be  continued  until  the  ratification  of  the 
auditor's  account  to  be  stated,  and  (7)  that  William  T.  Lar- 
kin pay  the  costs  of  the  proceeding. 

From  that  decree  each  of  the  six  defendants  appealed  sepa- 
rately to  this  Court. 

Notwithstanding  the  number  and  the  variety  of  interests 
involved  in  this  case,  and  the  conflict  between  them,  the  con- 
trolling and  decisive  facts  and  the  questions  arising  from 
them  are  few  and,  comparatively  speaking,  plain.  The  prin- 
cipal and  most  important  question  is  whether  Maclellan  ever 
surrendered  his  interest  in  the  contract  of  February  19, 1915, 
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or  in  the  apartment  houses  bnilt  under  it.  Other  material 
questions  subsidiary  to  that  are:  (1)  What  is  Maclellan'a  in- 
terest in  the  Lakeview  Company;  (2)  What  rights  or  claims 
have  the  four  creditors,  Williams,  Schmidt,  Cunningham 
and  Fox  in  or  against  that  company;  and  (8)  Is  Maclellan 
entitled  to  receive  $30  a  week  for  his  work  on  the  buildings 
in  addition  to  his  share  of  the  profits  at  the  time  ?  Our  first 
inquiry  is  a  question  of  fact  and  depends  upon  the  weight 
to  be  given  to  the  evidence,  documentary  and  testimonial,  re- 
lating to  it.  The  appellants  contend  that  Maclellan  aban- 
doned the  enterprise,  and  the  contract,  and  they  base  that 
contention  upon  two  alleged  facts:  (1)  that  he  declared  that 
he  had  abandoned  it,  and  (2)  that  after  it  got  into  financial 
distress  in  1916  he  never  did  any  work  in  it  at  all.  .The  ap^ 
pellees,  however,  contended  that,  regardless  of  the  proof  as 
to  what  he  may  have  said,  he  did  not  abandon  the  contract, 
because  he  completed  all  the  work,  which,  in  the  contract, 
he  had  promised  to  do,  and  we  will  now  examine  the  evidence 
bearing  on  these  respective  contentions. 

Facts  may  be  proven  either  by  direct  proof  of  their  exist- 
ence or  non-existence,  or  by  the  admission  of  the  person 
sought  to  be  charged  with  them,  and  the  evidence  in  this  case 
contains  both  kinds  of  proof.  Before  considering  the  evi- 
dence relating  to  what  Maclellan  did,  it  is  necessary,  to  any 
fair  judgment  of  its  value,  to  determine  what  it  was  that  he 
agreed  to  do.  Without  referring  in  detail  to  the  evidence,  it 
is  sufficient  to  say  that  it  shows  that  Maclellan  was  a  builder, 
and  not  a  lawyer,  a  promoter,  or  a  financier,  and  that  it  was 
because  he  was  an  experienced  builder  that  Larkin  sought 
his  aid  in  developing  the  land  on  Lakeview  Avenue.  Know- 
ing his  qualifications,  Larkin  drew  the  contract  of  February 
19th,  1915.  In  that  contract  the  consideration  is  described 
as  "services  already  performed  and  such  further  services  as 
is  consistent  with  their  duties  in  the  construction  of  the  four 
apartment  houses,"  etc.  At  that  time  the  only  service  ren- 
dered by  Maclellan  had  been  the  preparation  of  plans  and 
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specifications  for  the  houses,  and  he  had  had  nothing  to  do 
with  securing  funds  to  finance  the  enterprise,  or  with  the 
manner  in  which  that  financing  was  to  be  done,  nor  did  he 
at  any  time  render  such  service.  The  thing  which  the  con- 
tract specifically  required  him  to  do  was  "to  superintend  the 
construction  of  the  said  four  apartments"  and  there  is  noth- 
ing to  be  found  in  the  record  to  indicate  that  he  agreed  to  do 
anything  more.  It  is  true  that  in  the  Guilder's  contract" 
of  July  12th,  1915,  he  agreed  to  complete  the  buildings  for 
$50,654.92,  but  the  evidence  deprives  that  fact  of  its  appar- 
ent significance  by  demonstrating  that,  as  between  Larkin 
and  Maclellan,  those  figures  were  not  intended  to  define  Mac- 
lellan's  undertaking,  but  were  only  used  to  measure  the  lia- 
bility of  the  surety  on  the  "completion  bond,"  since  it  was 
conceded  by  Larkin  that  he  and  Maclellan  agreed  that  the 
cost  of  constructing  the  buildings  would  exceed  that  sum.  In 
his  testimony  he  said :  "As  far  as  the  cost  of  those  buildings 
were  concerned,  that  was  done  with  Mr.  Maclellan  after  all 
of  those  estimates  were  brought  in,  and  Carl  Otty  and  he  got 
together  and  agreed  upon  the  costs,  adding  in  that  ten  per 
cent,  for  contingencies — in  other  words  the  cost  of  these 
buildings  were  to  be  the  amount  of  $55,000,  plus  the  twenty- 
five  per  cent,  which  was  the  agreed  credit  to  come  from  the 
sub-contractors,  and  that  amount  totaled,  adding  ten  per  cent 
for  contingencies,  was  to  be  the  estimated  cost  Maclellan  was 
to  build  these  buildings  for."  So  that  the  services  which 
under  the  contract  Maclellan  was  required  to  render  in  order 
to  entitle  him  to  the  benefits  of  the  contract  was  "to  super- 
intend the  construction"  of  the  houses,  and  the  question  is, 
did  he  do  that. 

The  evidence  on  that  issue  is  conflicting,  but  the  conflict 
does  not  relate  to  Maclellan's  services  during  the  entire 
period  occupied  in  the  construction  of  the  buildings,  but  to 
only  that  part  of  it  following  October  15th,  1915. 

The  substance  of  the  complainants'  testimony  relating  to 
this  issue  is  this:    William  E.  Fox,  a  paper  hanger  and  a 
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brother  of  one  of  the  defendants,  saw  Maclellan  in  the  build- 
ing twice  in  the  month  of  January,  1916,  talking  to  workmen 
employed  in  its  construction.  Thomas  J.  Rohe,  a  cement 
contractor,  testified  that  he  did  work  (although  not  continu- 
ously) on  the  buildings  between  November  15th,  1915,  and 
February  7th,  1916,  and  that  during  that  period  he  took  his 
oiders  from  Maclellan.  James  A.  Marrian,  Jr.,  who  was, 
in  1915  and  1916,  in  the  marble  and  tile  business  and  sup- 
plied the  marble  and  tile  work  for  the  building,  testified  that 
the  work  his  firm  did  was,  "as  is  the  case  in  all  operations, 
is  almost  the  last  part  of  the  work  on  any  building,"  and 
that  while  engaged  in  it  Maclellan  superintended  the  work 
and  was  the  only  one  they  "really  depended  upon."  John  B. 
Hopkins,  a  painter,  testified  he  worked  on  the  houses  from 
April,  1916,  until  November  of  the  same  year,  said  that  dur- 
ing that  time  he  saw  Maclellan  about  the  building  every 
day  or  two  and  that  he  talked  with  him  about  repairing  cracks 
in  the  porch  columns  in  the  week  before  he  left.  William  C. 
Ward,  a  carpenter,  said  that  he  worked  on  the  buildings 
from  September  or  October,  1915,  until  "six  weeks  after 
Christmas  of  the  year  1915,"  and  that  during  that  period 
Maclellan  was  about  the  buildings  as  superintendent  of  con- 
struction "practically  every  day,"  and  when  he  left  in  Feb- 
ruary, 1916,  one  of  the  apartments  was  tenanted.  And  to 
the  same  effect  is  the  testimony  of  Grover  C.  Ward.  Chris- 
tolph  Schmidt,  a  carpenter,  said  that  he  worked  on  the  build- 
ings from  about  July  1st,  1915,  to  the  middle  of  October  of 
the  same  year,  and  that  he  went  back  in  November,  1916, 
to  do  some  weather  stripping  and  repair  some  locks,  and  that 
the  last  as  well  as  the  first  work  was  under  Maclellan's  super- 
intendence. Charles  C.  Kraus,  who  did  the  "cornice  sheet 
metal"  work  and  the  tinning  on  the  front  porches  of  the 
buildings,  testified  that  he  was  at  work  there  from  Novem- 
ber, 1915,  until  February  or  March,  1916,  and  that  during 
that  time  Maclellan  was  superintendent  of  construction  of 
the  buildings.     Clarence  Elderkin  testified  that  he  saw  Mac- 
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lellan  at  the  building  every  week  in  1916.  Nellie  Madelliin, 
the  widow  of  Harry  H.  Maclellan,  testified  that  she  went  to 
the  buildings  on  one  occasion  in  October,  1916,  and  found 
her  husband  there,  and  that  while  she  was  there  a  workman 
employed  about  the  buildings  asked  him  some  questions  and 
he  went  out  of  the  room  with  the  workman.  Harry  Herbert 
Maclellan,  a  son  of  the  decedent,  said  that,  until  he  left  the 
city  in  September,  1916,  he  knew  his  father  was  superin- 
tendent of  construction  of  the  buildings ;  and  Mrs.  Gertrude 
Maclellan  Kiehno,  a  daughter,  testified  that  she  accompanied 
her  mother  on  the  occasion  when,  in  October,  1916,  she  vis- 
ited the  buildings,  and  that  she  saw  her  father  giving  instruc- 
tion to  a  workman  employed  about  the  buildings. 

In  addition  to  this  testimony,  George  P.  Zouck,  President 
of  the  Consolidated  Engineering  Company,  by  which  Mac- 
lellan was  employed,  testified  that  in  the  latter  part  of  Janu- 
ary, 1920,  just  before  his  illness,  Maclellan  had  brought  him 
the  contract  between  him  and  Larkin,  and  had  asked  the  wit- 
ness to  raise  $10,000  to  pay  off  the  creditors,  and  that  after 
that,  a  few  days  before  Maclellan's  death,  Larkin  came  to 
Zouck's  office  about  the  $10,000,  and  the  following  conversa- 
tion ensued :  "I  told  Mr.  Larkin  I  would  only  be  interested 
in  helping  Maclellan  out ;  I  wanted  to  know  what  his  inter^ 
est  was  there,  and  he  said,  'Well,  he  has  got  a  fifty  per  cent, 
interest  there  after  the  creditors  are  paid  off'  and  I  asked 
him  whether  any  litigation  that  had  taken  place  by  reason 
of  the  creditors  taking  charge  of  the  buildings  had  wiped  out 
his  original  contract  between  Maclellan  and  himself,  and  he 
said,  *No,  it  has  not.'  And  then  I  called  in — ^well  that  was 
in  the  presence  of  Mr.  Elderkin  *  *  *  and  then,  thinking 
that  we  might  help  Maclellan  out,  I  called  in  Mr.  .Cum- 
mins, who  is  vice-president  and  general  manager  of  our  com- 
pany, and  had  Mr.  Larkin  state  before  him  that  the  old  con- 
tract was  still  in  force,  and  then  I  said  to  him,  I  said,  *Well, 
Maclellan  is  very  much  worried  over  this  thing,  let  us  ar- 
range a  conference  and  see  what  we  can  do  in  the  matter.'" 
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And  he  said,  'Well,  I  am  willing  to  do  that.  We  ought  to 
do  that.  But  I  do  not  think  Harry  ought  to  ask  for  the  full 
fifty  per  cent.,  as  I  have  done  all  of  the  work.  *  *  *  Harry 
don't  need  to  worry  over  it,  I  am  a  friend  of  Harry's,  have 
been  a  friend  of  Harry's  for  a  long  time,  I  will  be  fair  with 
his  widow,  if  anything  happens.' "  Clarence  E.  Elderkin, 
an  employee,  and  Charles  A.  Cummins,  vice-president  and 
general  manager  of  the  Consolidated  Engineering  Company, 
both  testified  that  they  were  present  at  the  interview  and 
heard  Larkin  make  substantially  the  statements  to  which  Mr.. 
Zouck  had  testified. 

In  contradiction  of  this  evidence  the  appellants  rely  upon 
the  testimony  of  the  following  witnesses :  John  H.  Pinning, 
who  had  the  contract  for  masonry,  excavating  and  sand  for 
the  building,  and  who  testified  that  he  began  work  at  the  end 
of  June,  1915,  and  who  was  there  at  intervals  for  seven  or 
eight  months,  and  that  in  January,  February  or  March, 
1916,  he  went  to  see  Maclellan  about  payment  for  his  work 
and  Maclellan  told  him  "he  had  left  the  job,"  that  he  had 
"abandoned  it" ;  but  the  witness  further  testified  that  when 
he  was  there  Maclellan  came  to  the  buildings  two  or  three 
times  a  week ;  Ferdinand  M.  Beamer,  president  of  the  com- 
pany which  furnished  the  dumb-waiters  for  the  buildings, 
who  said  he  made  the  contract  for  them  with  Larkin,  and 
that  he  took  a  check  given  by  Larkin,  paying  for  the  work, 
to  Maclellan  for  his  signature,  but  Maclellan  refused  to  sign 
it  and  sent  him  back  to  Larkin,  and  later,  when  he  pressed 
him  for  the  money,  Maclellan  told  him  he  would  have  to  get 
it  from  Larkin;  David  Fishack,  whose  testimony  contained 
nothing  material,  except  possibly  a  statement  that  he  only 
saw  Maclellan  at  the  first  creditors'  meeting;  Charles  H. 
Wagner  of  the  Heise  and  Bruns  Mill  and  Lumber  Com- 
pany, which  furnished  the  mill  work,  testified  that  "they  got 
into  financial  trouble  toward  the  end  of  the  job"  and  had  sev- 
eral creditors'  meetings,  and  that  while  Larkin  was  present 
«nd  active  at  these  meetings  he  did  not  remember  seeing 
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Maclellan  there^  and  that  when  he  went  to  Maclellan  for 
money  he  referred  him  to  Larkin ;  Frank  J.  Hill,  whose  firm 
installed  the  electric  fixtures  and  who  testified  that  he  made 
the  contract  with  Larkin  and  did  not  see  Maclellan  about  the 
buildings,  but  added  on  cross-examination  that  he  was  only 
on  the  job  three  or  four  times  and  did  not  know  who  was 
superintending  it;  Joseph  Smith,  who  was  first  employed 
aa  a  night  watchman  and  who  later  assumed  more  extensive 
duties,  which  he  thus  describes :  "I  done  cementing,  I  done 
-janitor  work,  I  was  foreman  of  the  men  that  were  on  the 
job,  I  hired  labor  and  discharged  them,  I  paid  them  off,  I 
practically  done  everything  that  was  necessary  aroimd  there,*' 
testified  that  the  buildings  were  practically  finished  in  June, 
and  that  after  that  he  staid  on  as  a  janitor  and  that,  from 
January  27th,  1916,  on,  Maclellan  had  nothing  to  do  with 
the  construction  of  the  buildings ;  Harry  E.  Karr,  a  lawyer, 
attorney  for  the  bonding  company,  who  said  that  when  at  the 
time  the  company  was  in  distress  he  was  trying  to  "induce 
Mr.  Maclellan  to  come  in  and  stand  by  and  try  to  pull  the 
thing  out  of  the  trouble  it  was  in.  He  simply  said,  ^I  am 
through  and  I  won't  have  anything  more  to  do  with  it'  *  *  * 
He  would  not  obligate  himself  in  any  way  as  far  as  the 
bonding  company  was  concerned.  *  *  *  He  refused  point 
blank  to  have  anything  more  to  do  with  it."  Charles  L.  Cun- 
ningham, John  A.  Fox,  William  H.  Williams,  three  of  the 
"four  creditors"  and  defendants  in  this  suit,  testified  to  their 
part  in  securing  funds  to  complete  the  work  and  that,  in  re- 
financing it,  the  active  work  was  done  by  Larkin  without  any 
assistance  from  Maclellan,  and  Williams  further  said  that 
when  he  asked  Maclellan  to  attend  the  creditors'  meetings  he 
had  said  he  was  "hands  off  and  couldn't  do  anything" ;  Wil- 
liam T.  Larkin,  who  said  that  Maclellan  abandoned  the  work 
in  October,  1915,  and  did  nothing  towards  the  construction 
of  the  buildings  after  that,  but  that  he,  Larkin,  with  the  as- 
sistance of  Joseph  Smith,  the  night  watchman  and  janitor, 
thereafter  superintended  the  construction  of  the  buildings. 
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In  addition  to  this  evidence  there  was  introduced  testimony 
given  by  Maclellan  in  a  suit  brought  by  Kaufman  &  Co.,  a 
creditor,  for  the  purpose  of  setting  aside  an  alleged  "fraud- 
ulent mortgage^'  from  the  Lakeview  Company  to  Larkin  and 
the  "four  creditors,"  who  are  defendants,  which  contains  this 
statement  in  reference  to  a  meeting  of  the  creditors  who  had 
furnished  labor  or  material  for  the  buildings :  "(The  Court) : 
Were  there  any  creditors  there  of  the  Lakeview  Building 
Company?  (The  Witness):  Not  at  that  time.  The  credi- 
tors of  the  Lakeview  Building  Company  were  constituted 
after  that  time,  the  debts  of  the  Lakeview  Building  Com- 
pany, after  I  failed  to  complete.  Q.  The  Lakeview  Build- 
ing Company  after  that  time  undertook  to  complete  the  build- 
ing, didn't  they  ?    A.  Yes,  sir." 

After  a  careful  consideration  of  all  the  testimony  includ- 
ing that  to  which  we  have  referred,  in  our  opinion  it  is  suffi- 
cient to  show  that  Maclellan  fairly  discharged  the  obligation 
he  assumed  in  the  contract  of  February  19th,  1915,  and  that 
he  is  entitled  to  receive  the  benefits  which  by  its  terms  were 
conditioned  upon  such  performance,  and  we  fully  concur  in 
the  conclusion  reached  by  the  trial  court  that  it  is  a  valid 
and  subsisting  contract.  This  conclusion  rests  upon  the  fact 
that  the  testimony  of  the  appellees  that  Maclellan's  services 
covered  the  entire  period  of  the  contract  is  reasonably  clear 
and  positive  and  sufficient  to  establish  that  fact  when  taken 
in  connection  with  Larkin's  definite  admissions,  proved  by  a 
clear  preponderance  of  the  evidence  and  made  long  after  the 
work  was  done,  that  Maclellan  was  entitled  to  a  fifty  per 
cent;  interest  in  the  transaction,  and  that  the  original  con- 
tract still  remained  in  force,  while  the  testimony  of  the  ap- 
pellants, with  the  exception  of  Larkin  and  Smith,  as  to  his 
work  on  the  buildings  is  largely  negative  and  unsatisfactory ; 
and  we  do  not  feel,  for  reasons  which  need  not  be  stated  fur- 
ther than  to  say  that  it  is  inherently  conflicting  and  unsat- 
isfactory, that  the  testimony  of  Larkin  and  Smith  is  suffi- 
cient, even  when  taken  in  connection  with  the  other  evidence 
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supporting  the  appellants'  oontention,  to  overcome  the  testi- 
mony of  the  appellees.  Nor  are  we  disposed  to  attribute  any 
conclusive  or  decisive  force  to  the  statements  attributed  to 
Maclellan  that  he  had  abandoned  the  work,  since  in  point  of 
fact  he  did  not  abandon  it,  but  continued  imtil  its  completion 
to  render  the  services  in  connection  with  it  which  in  the  con- 
tract he  had  promised  to  perform,  and  since,  long  after  it  had 
been  completed,  Larkin  admitted  that  he  had  not  abandoned 
it,  and  that  he  still  had  his  original  interest  in  the  contract 
We  will  next  consider  the  nature  and  extent  of  Maclellan's 
interest  in  the  Lakeview  Company.  The  corporate  records, 
which  should  present  an  accurate  and  complete  history  of 
the  transactions  of  the  Lakeview  Company,  are  not  only  so 
incomplete  and  confused  as  to  be  practically  valueless  as  a 
source  of  informatioii,  but  such  information  as  they  do  afford 
18  unreliable.  It  is  therefore  necessary  to  go  beyond  them  to 
ascertain  who  its  stockholders  are  and  what  stock  they  respec- 
tively own.  The  first  meeting  of  the  directors  of  the  com- 
pany was  held  on  June  29th,  1915,  when,  according  to  the 
corporate  minutes,  subscriptions  were  received  for  nine 
shares  of  stock  from  John  H.  Driver,  William  T.  Larkin  and 
H.  Herbert  Maclellari,  each  of  whom  subscribed  to  three 
shares.  On  the  same  day  these  three  stockholders  held  a 
stockholders'  meeting  at  which  William  T.  Larkin,  Harry 
n.  Maclellan  and  H.  Herbert  Maclellan  were  elected  direc- 
tors, and  the  company  was  authorized  to  purchase  the  ground 
from  Scherr  and  Stein,  to  contract  with  Maclellan  for  the 
construction  of  four  apartment  houses  thereon,  to  borrow 
$78,000  on  first  mortgage,  and  to  secure  a  "completion"  bond 
from  the  contractor  to  the  mortgagors.  After  this  meeting, 
and  on  the  same  day,  the  directors'  meeting  was  resumed, 
and  among  the  other  proceedings  this  resolution  was  adopted : 
"That  the  entire  issue  of  the  stock  of  this  company  be  deliv- 
ered to  the  bonding  company  who  may  be  surety  on  the  bond 
of  said  ^laclollan,  and  that  the  attorney  for  this  company  be 
ouiployod  to  prepare  such  agreement  between  this  company 
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and  the  said  bonding  company  as  will  protect  the  stock  when 
the  said  houses  shall  have  been  completed.'' 

On  July  12th,  1915,  the  builders'  contract  between  the 
Lakeview  Company  and  Maclellan  was  executed,  in  which 
the  company  agreed  to  deliver  to  the  contractor  1,225  shares 
of  its  stock  upon  the  completion  of  the  buildings,  and  at 
about  the  same  time  the  corporation  issued  certificates  for  its 
entire  issue  of  capital  stock  as  follows:  1,245  shares  to 
Harry  H.  Maclellan,  1,245  shares  to  William  T.  Larkin,  10 
shares  to  H.  Herbert  Maclellan,  which  was  deposited  with 
the  bonding  company.  In  the  following  year  Larkin,  who 
had  always  held  the  certificates  for  the  original  nine  shares, 
delivered  one  share  of  the  company's  stock  each  to  Messrs. 
Williams,  Schmidt,  Cunningham  and  Fox. 

In  dealing  with  the  question  before  us  the  first  matter  to 
be  disposed  of  is  the  status  of  the  1,245  shares  of  stock  is- 
sued to  Maclellan,  and  deposited  with  the  bonding  company. 

If  this  were  a  matter  between  the  corporation  or  its  stock- 
holders and  its  creditors,  the  objections  urged  to  the  validity 
of  this  issue  of  stock  would  be  unanswerable.  It  is  not,  how- 
ever, such  a  case,  but  merely  a  question  as  between  Larkin 
and  Maclellan,  whose  rights  inter  aese  were  fixed  by  the 
original  contract,  as  to  what  interest  Maclellan  had  in  the 
corporation  after  he  had  performed  his  services.  The  coiv 
poration  itself  was  formed  for  the  very  purpose  of  carrying 
out  the  contract  of  February  19th,  1915,  and  what  it  did  was 
done  in  furtherance  of  that  purpose.  The  several  appellants 
contend  that  the  issue  of  the  1,245  shares  of  stock  to  Mac- 
lellan was  void,  because  (1)  there  was  no  intention  of  pass- 
ing the  title  to  that  stock  to  him;  (2)  that  the  requirements 
of  the  statute  relating  to  the  issue  of  stock  for  services  had 
not  been  complied  with,  and  (3)  that  this  stock  was  in  ex- 
cess of  the  authorized  issue  and  therefore  void. 

Taking  up  these  points  in  their  order,  we  cannot  agree  that 
it  was  not  the  intention  to  pass  the  title  in  this  stock  to  Mac- 
lellan.   Under  the  building  contract  signed  by  the  Lakeview 
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Company  through  Larkin  its  president,  Maclellan  was  to  re- 
ceive 1,225  shares  upon  the  completion  of  the  buildings, 
which,  when  it  is  considered  that  that  company  held  the  title 
to  the  buildings,  is  an  indication  that  his  share  of  the  profits 
to  accrue  from  their  sale  was  to  be  represented  by  shares  of 
the  corporation  which  held  them.  It  is  true  Larkin  contends 
that  that  contract  was  a  mere  formality  and  meant  nothing, 
but  in  view  of  the  fact  that  he  admitted  that,  in  his  opinion, 
the  whole  arrangement  by  which  the  bonding  company  was  to 
control  the  company's  stock  was  invalid  and  to  that  extent  a 
fraud  on  the  company  which  made  the  operation  possible,  the 
statements  in  the  written  contract  are  entitled  to  greater 
weight  than  his  oral  contradiction,  and  the  fact  that  the  stock 
was  actually  issued  and  delivered  to  Maclellan  is  also  signifi- 
cant, because,  since  he  endorsed  it,  a  delivery  to  him  must  be 
presumed.  If  in  fact  he  had  and  was  to  have  no  interest 
in  it,  there  was  no  reason  or  necessity  for  issuing  1,245  shares 
to  him,  as  all  of  the  stock  could  have  been  issued  to  Larkin, 
or  all  of  it  but  a  few  shares ;  or  it  could  have  been  issued  to 
some  nominee  of  the  bonding  company.  But  instead  of  do- 
ing tliat  there  was  issued  to  Maclellan  stock  representing 
almost  precisely  the  interest  in  the  corporation  which  under 
the  contract  he  had  in  its  property,  and  to  the  same  effect  is 
Larkin's  admission  made  in  the  Kaufman  case  when,  in 
8i>oaking  of  these  shares,  he  said :  "It  is  in  the  hands  of  Ben- 
son &  Karr  and  that  stock,  1,225  shares  of  stock,  which  was 
agreed  to  be  turned  over  to  Mr.  Maclellan,  is  today  in  the 
hands  of  the  Southwestern  Surety  and  Insurance  Company, 
hold  hy  them  on  account  of  that  bond.*' 

The  second  objection  is  that  the  requirements  of  the  stat- 
ute in  regard  to  the  issuance  of  stock  for  services  had  not 
biHMi  ctnnplied  with.  Section  35,  art,  23,  Code  Ptib.  Gen. 
linrs.  1911,  jiermltted  the  issue  of  stock  for  services  under 
the  ciTCumstancos  of  this  case  when  authorized  by  a  majority 
of  all  the  stock  at  a  meeting  duly  warned,  and  since  the 
holder  of  every  share  of  stock  and  every  person  interested  in 
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tLe  corporation  authorized  and  participated  in  the  issue  of 
this  stock,  the  matter  of  notice  is  immaterial.  Tompkins  v. 
Sparry,  96  Md.  580.  The  fact  that  the  services  for  which 
the  stock  was  issued  had  not  at  the  time  the  stock  was  issued 
been  fully  performed  does  not  affect  the  validity  of  the  issue 
as  between  Larkin  and  Maclellan,  since  Maclellan  had  con- 
tracted to  render  them  and  had  at  that  time  partially  per- 
formed them,  and  Larkin  the  only  other  person  interested 
agreed  to  the  valuation  as  shown  by  his  issuance  of  the  cer*- 
tificates.  Eealey  v.  Loveridge,  72  Md.  220;  Tompkins  y. 
Sperry,  96  Md.  580.  Section  36  of  art  23,  Code  Pub.  Gen. 
Laws,  contains  certain  provisions  directing  that  the  books  of 
the  corporation  issuing  such  stock  shall  be  so  kept  as  to  show, 
the  transaction,  and  requiring  the  officers  of  the  corporation 
to  file  a  certificate  showing  the  circumstances  and  details  of 
the  transaction  with  the  clerk  of  the  circuit  court  of  any 
county  or  the  Superior  Court  of  Baltimore  City,  and  provid- 
ing penalties  for  a  failure  to  file  such  certificate.  These  pror 
visions  cannot  affect  the  validity  of  the  issue,  but  are  de- 
signed to  secure,  through  punitive  measures  against  the  offif* 
cers  of  the  corporation,  the  public  record  of  a  transaction 
which  had  already  been  consummated,  and  not  to  punish  the 
stockholder,  upon  whom  the  statute  imposes' no  duty  in  re- 
spect to  recording  or  certifying  the  facts,  by  destroying  the 
validity  of  his  stock.     Weher  v.  Fichey,  52  Md.  516. 

The  next  objection  is  that  the  stock  issued  to  Maclellan 
was  in  excess  of  the  issue  authorized  by  the  company's  char- 
ter  and  therefore  void.  It  is  of  course  perfectly  true  that  a 
corporation  can  issue  only  the  number  of  shares  of  stock 
authorized  by  its  charter,  and  shares  issued  after  the  num- 
ber allowed  by  the  charter  have  been  issued  are  void,  but  it 
does  not  follow  that  because  the  whole  number  of  shares 
named  in  a  certificate  exceeds  the  authorized  issue,  while 
less  than  the  whole  number  will  be  within  it,  that  the  whole 
issue  will  be  void.  The  reason  why  shares  issued  in  excess 
of  the  authorized  number  are  void  is  obvious,  since  when  Ao 
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charter  limits  the  issue  of  stock  to  a  definite  number  of 
shares  it  divides  its  capital  into  just  so  many  parts,  and  any 
increase  in  the  number  of  shares  would  aflFect  the  value  of 
each  part.  But  that  reason  does  not  require  that  where  an 
issue  of  ninety  shares  is  authorized  that  a  certificate  for 
ninety-one  will  be  wholly  void,  since  the  reason  for  the  rule 
would  be  gratified  by  holding  that  it  was  only  void  as  to  the 
excess.  Byers  v.  Rollins,  13  Col.  22.  But  it  cannot  be  as- 
sumed that  there  was  an  over  issue  of  stock  in  this  case.  At 
the  time  the  twenty-five  hundred  shares  of  stock  were  issued 
to  the  two  Maclellans  and  Larkin,  nine  shares  had  been  is- 
sued which  were  then  in  Larkin's  possession,  and  which  he 
claimed  as  his  own.  Unless  he  intended  to  perpetrate  a  de- 
liberate fraud  upon  the  bonding  company,  he  must  either 
have  included  those  shares  in  the  shares  he  issued  to  himself, 
or  he  must  have  treated  them  as  surrendered  to  the  corpora- 
tion and  cancelled,  and  after  he,  with  fuU  knowledge  of  all 
the  facts  as  the  president  of  the  company,  issued  the  whole 
number  of  shares  authorized  by  the  company's  charter,  he 
will  not  now  be  permitted  to  say  that  he  held  in  his  posses- 
sion other  shares  which  invalidated  his  act. 

In  our  opinion  therefore  the  issue  of  1,245  shares  of  stock 
to  Maclellan  was  valid. 

The  next  question  to  be  considered  is  the  interest  of  the 
"four  creditors'*  in  the  corporation.  We  cannot  agree  with 
their  contention  that  they  have  acquired  four-ninths  of  the 
company's  assets  through  their  ownership  of  four  of  the 
twenty-five  himdred  shares  of  its  stock,  since,  for  reasons  al- 
ready stated,  when  they  acquired  their  stock  aU  the  stock, 
twenty-five  hundred  shares,  of  the  corporation,  had  been  val- 
idly issued.  But  they  are  entitled,  nevertheless,  to  be  com- 
pensated for  their  services  to  the  corporation.  Larkin  testi- 
fied that  for  those  services  it  was  agreed  they  were  each  to 
receive  one  hundred  shares  of  the  capital  stock  of  the  corpora- 
tion and,  at  an  annual  stockholders'  meeting  of  the  company, 
a  resolution  was  adopted  agreeing  to  that  contract  which  was 
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made  by  Larkiii,  the  attorney  and  agent  for  the  corpdrktibh, 
and,  waiving  any  objection  to  the  regularity  of  that  meet&ig, 
the  corporation  by  accepting  those  services  ratified  the  con- 
tract. Since,  however,  at  the  time  the  contract  was  made,  all 
the  stock  of  the  company  had  been  issued  to  Larkin  and  the 
two  Maclellans,  and  as  they  were  represented  by  Larkin  aid 
as  they  assented  to  and  accepted  the  benefits  of  the  iy^ntract 
with  knowledge  of  the  facts,  they  are  equally  bbUnd,  with 
the  corporation  to  carry  out  the  terms  of  the  tdntrsLCt,  to 
transfer  in  proportion  to  theil'  holdings  to  each  of  the  "fOtir 
creditors,**  Williams,  ScBmidt,  Cunningham  and  Fox,  one 
hundred  shares  of  the  stock  of  the  Lakeview  Company  at  the 
request  of  the  four  creditors.  The  enforcement  of  that  con- 
tract is  not  now  before  us  under  the  pleadings  in  this  case 
and  we  will  not  for  that  reason  finally  dispose  of  this  ques- 
tion at  this  time,  but  upon  the  remand  of  the  proceedings  in 
this  case,  should  such  a  request  be  made  within  a  reasonable 
time,  an  order  may  be  passed  directing  such  transfer  of  such 
stock  to  the  four  creditors. 

This  brings  us  to  the  right  of  Maclellan  to  receive  thirty 
dollars  per  week  from  the  rents  and  profits  from  the  four 
houses,  accounting  from  the  commencement  of  the  construc- 
tion of  them  until  their  completion.  We  cannot  agree  with 
the  learned  trial  court  that  William  T.  Larkin  and  the  Lake- 
view  Company  should  be  required  to  make  that  payment  at 
this  time.  In  the  present  state  of  the  record  it  does  not  ap- 
pear clearly  what  proportion  if  any  of  the  total  profits  from 
the  four  houses  are  "net  profits,"  or  that  there  are  net  profits 
sufficient  to  make  such  payment,  but  the  case  should  be  re- 
ferred to  an  auditor  under  the  fifth  clause  of  the  decree,  in 
order  that  that  information  may  be  obtained  and  a  decree 
entered  acccordingly. 

So  much  of  the  decree  appealed  from  as  recognized  the 
validity  of  the  agreement  of  February  19th,  1915,  and  which 
relates  to  the  status  of  the  1,245  shares  of  the  capital  stock 
of  the  corporation  issued  to  Harry  H.  Maclellan,  provides 
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for  an  accounting,  continues  the  preliminary  injunction  and 
fixes  the  costs,  as  set  forth  in  the  first,  third,  fourth,  fifth, 
sixth  and  seventh  clauses  thereof,  is  affirmed,  and  so  much 
thereof  as  directs  the  payment  at  this  time  of  thirty  dollars 
a  week  to  the  appellees,  accounting  from  the  commencement 
to  the  conclusion  of  the  construction  of  the  four  houses,  is 
reversed,  and  the  cause  remanded,  in  order  that  an  account 
may  be  taken  of  the  rents,  issues  and  profits  of  the  four 
apartment  houses,  and  a  final  decree  entered  in  accordance 
with  the  views  expressed  in  this  opinion. 

Affirmed  in  part  and  reversed  in  part,  and 
cause  remanded  for  further  proceedings  in 
accordance  with  this  opinion,  each  side  to 
pay  one-half  the  costs. 
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WILLIAM  KELSO  WHITE 

V8. 

SAFE  DEPOSIT  &  TRUST  COMPANY,  Executob. 

Survival  of  Actions — Personal  Injuries — Alienation  of 
Affections. 

Code,  art.  75,  sec.  25,  providing  that  certain  named  classes 
of  actions  shall  not  abate  by  the  death  of  either  or  any  of  the 
parties  to  such  action,  applies  only  to  actions  already  insti- 
tuted in  the  lifetime  of  the  alleged  wrongdoer.  p.  596 

Code,  art.  75,  sec.  26,  providing  that  no  action  brought  to 
recover  damages  for  injuries  to  the  person  caused  by  negli- 
gence or  default  shall  abate  by  reason  of  the  death  of  the  plain- 
tiff, applies  only  to  the  case  of  an  action  already  instituted. 

p.  597 

An  action  on  account  of  the  alienation  of  a  wife's  affections 
is  an  action  for  injuries  to  the  person,  within  the  exception  in 
Code,  art.  93,  sec.  104,  providing  that  executors  and  administra- 
tors may  be  sued  "in  any  action  (except  for  slander  and  inju- 
ries to  the  person)  which  might  have  been  maintained  against 
the  deceased."  p.  597 

Decided  March  Srd,  1922. 

Appeal  from  the  Baltimore  City  Court  (Soper,  C.  J.). 

Action  by  William  Kelso  White  against  the  Safe  Deposit 
and  Trust  Company  of  Baltimore,  executor  of  William  A. 
Marburg,  of  A.,  deceased.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

The  cause  was  argued  before  Boyd,  C.  J.,  Briscoe, 
Thomas,  Pattison,  Urner,  Stockbridge,  Adkins,  and 
Offutt,  JJ. 

Laurie  H.  Biggs,  with  whom  was  /.  Marsh  Matthews  on 
the  brief,  for  the  appellant. 

An  action  on  account  of  an  injury  to  one's  feelings  or  rep- 
utation is  not  an  action  for  injury  to  the  person  within  the 
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meaning  of  the  statute  providing  that  such  actions  shall  not 
survive.  Ward  v.  Blackwood,  41  Ark.  295 ;  Dams  v.  Rail- 
way, 53  Ark.  117 ;  Davis  v.  Nichols,  64  Ark.  368 ;  Billingsly 
V.  St.  Louis,  etc.  By,  Co.,  84  Ark.  617 ;  Powers  v.  Sumbler, 
83  Kan.  1;  Cutting  v.  Tower,  14  Gray  (Mass.)  183;  Norton 
v.  Sewall,  106  Mass.  143;  Walters  v.  Nettleton,  5  Cush. 
(Mass.)  346;  CummingsY.  Denhart,  5  Cush.  (Mass.)  643; 
Smith  V.  Sherman,  4  Cush.  (Mass.)  408;  Dixon  v.  Amer- 
man,  181  Mass.  430;  Young  v.  Aylesworth,  36  R.  I.  259; 
Taylor  v.  Bliss,  26  R.  I.  16 ;  Denslow  v.  Hutchinson,  162 
111.  App.  502 ;  J?a55e«  v.  Bassett,  20  111.  App.  543 ;  Pinker- 
ton  V.  Gilbert,  22  111.  App.  502 ;  Wagner  v.  Lathers,  26  Wis. 
436;  Lehman  v.  Farwell,  95  Wis.  186;  Sunanday  v.  Jfc- 
Kently,  244  Pa.  533;  JBoi/d  v.  Snyder,  207  Pa.  830;  Tomlin 
V.  Eildreth,  65  N.  J.  L.  438,  446;  Fodjre  v.  Fef^^Zer,  69  N. 
J.  L.  490;  Williams  v.  Williams,  20  Colo.  51,  57;  Justice  v. 
Klinard,  142  Tenn.  208;  C.  v.  i?.  (1905),  10  Ont.  L.  Rep. 
641. 

Oeorge  Weems  Williams  and  TTaZZts  Oiffen,  for  the  appel- 
lee. 

An  action  for  alienation  of  affections,  or  for  other  injury 
to  one's  feelings,  is  one  for  injuries  to  the  person  within  the 
statute.  Garrison  v.  Burden,  40  Ala.  515;  Tinker  v.  Cald- 
well, 193  IT.  S.  473 ;  Delamater  v.  Russell,  4  How.  Prac.  (N. 
Y.)  234;  Straus  v.  Schwarzwaelden,  4  Bosw.  (N.  Y.  Super. 
Ct.)  627;  Bedan  v.  Tumey,  99  Cal.  653;  Hoover  v.  Palmer, 
80  N.  C.  313;  i7ood  v.  SuddeHh,  111  N.  C.  215,  218; 
Hutcherson  v.  Durden,  113  Ga.  988,  994;  McDonald  v. 
JSrotw,  23  R.  I.  546 ;  Hurles  Case,  217  Mass.  223 ;  Mad- 
dens Case,  222  Mass.  487;  Taylor  v.  Bliss,  26  R.  L  16: 
Williams  v.  Ft'ZZtam^,  20  Colo.  51,  67;  Clark  v.  Carroll,  59 
Md.  180;  0/<  V.  Kaufman,  68  Md.  56. 

Boyd,  C.  J.,  delivered  the  opinion  of  the  Court 
The  appellant  sued  the  executor  of  William  A.  Marbnig 
for  alienation  of  the  affections  of  his  wife.    There  was  a  de- 
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murrer  to  the  original  declaration,  which  was  sustained,  and 
an  amended  declaration  was  filed,  containing  three  counts. 
The  first  and  third  counts  set  out  the  allegations  of  the  plain- 
tifiF  in  about  the  same  language,  except  the  first  concludes  by 
saying: 

"By  means  whereof,  the  said  plaintiff  from  thence 
hitherto  has  wholly  lost  all  the  affection,  comfort,  fel- 
lowship, society,  aid  and  assistance  of  his  said  wife, 
Louise  W.  White,  and  was  and  is  caused  to  suffer  great 
mental  anguish,  distress  and  pain,  and  great  annoy- 
ances and  suffering  in  his  household,  and  was  and  is 
wholly  hiuniliated  among  his  neighbors,  acquaintances 
and  friends,  and  has  been  otherwise  damaged."  ♦  ♦  ♦ 

While  the  third  concludes  by  alleging  that : 

"By  means  whereof  the  said  plaintiff  front  thence 
hitherto  has  wholly  lost  the  aid  and  assistance  of  his 
said  wife,  Louise  W.  White,  in  his  household,  and  in 
the  rearing,  education  and  care  of  his  children,  and 
has  been  permanently  deprived  of  her  aid  and  assist- 
ance in  the  same,  and  has  been  put  to  great  expense  in 
employing  the  services  of  others  to  attend  to  his  house- 
hold, and  the  care,  nurture  and  education  of  his  chil- 
dren, and  has  been  otherwise  injured  and  damaged  in 
his  property  and  estate." 

The  second  is  like  the  first  until  the  last  paragraph,  which 
alleges  that  the  plaintiff,  upon  the  discovery  of  the  matters 
set  forth,  was  going  to  bring  suit  against  the  said  William 
A.  Marburg  of  A.,  but  he  continuously  to  the  time  of  his 
death  requested  the  plaintiff  not  to  bring  suit,  and  at  all 
times  admitted  his  liability  and  assured  the  plaintiff  that  a 
settlement  would  be  made ;  that  negotiations  were  begun  be- 
tween them,  and  continued  up  until  the  time  of  the  death  of 
the  said  Marburg,  and  were  about  to  be  completed  when  his 
death  occurred,  and  that  plaintiff,  acting  upon  the  assurance 
of  the  said  Marburg  that  a  settlement  would  be  made,  and 
for  no  other  reason  whatsoever,  did  not  bring  suit,  believing 
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that  said  matters  would  be  settled,  but  after  his  death  hia 
executor  refused  further  to  negotiate  for  settlement  or  to  ac- 
knowledge any  liability  therefor. 

The  Baltimore  City  Court  sustained  a  demurrer  to  the 
amended  declaration,  and  to  each  and  every  count  thereof, 
and,  the  plaintifiF  having  declined  to  amend  the  declaration, 
judgment  on  the  demurrer  in  favor  of  the  defendant  for  costs 
was  entered.    From  that  judgment  this  appeal  was  taken. 

As  the  appellant  in  his  brief  states  that  '^the  sole  question 
decided  by  the  lower  court,  and  the  only  question  to  be  de- 
cided by  this  Court,  is  whether  the  action  survived  against 
the  executor  of  William  A.  Marburg  of  A.,"  we  do  not  under- 
stand that  any  distinction  between  the  second  count  and  the 
other  two  is  relied  on  in  this  appeal. 

As  such  an  action  could  not  be  sustained  against  the  per^ 
sonal  representative  of  a  deceased  person  at  common  law,  it 
is  necessary  to  ascertain  whether  the  modifications  of  the 
common  law  rule  by  the  Maryland  statutes  sustain  an  action 
for  snch  an  alleged  wrong,  brought,  after  the  death  of  the 
wrongdoer,  against  his  personal  representative.  It  is  clear 
that  it  is  not  justified  by  the  provisions  of  article  67  of  the 
Code,  the  title  of  which  is,  "Negligence  causing  death,"  as 
that  is  a  new  cause  of  action  brought  in  the  name  of  the  state 
for  the  benefit  of  the  wife,  husband,  parent  and  child  of  a 
person  whose  death  was  caused  by  the  wrongful  act,  neglect 
or  default  of  the  defendant,  being  what  is  generally  spoken 
of  as  "Tx)rd  Campbell's  Act,"  although  under  our  statute  the 
suit  is  in  the  name  x)f  the  State,  and  not  in  that  of  the  per- 
sonal representative  of  the  deceased. 

Section  25  of  article  75  of  the  Code  provides  that : 
"No  action  of  ejectment,  waste,  partition,  dower, 
replevin  or  any  personal  action,  including  appeals  from 
judgments  rendered  by  justices  of  the  peace,  in  any 
court  of  law  in  this  State,  shall  abate  by  the  death  of 
either  or  any  of  the  parties  to  such  action  ♦  ♦  ♦  This 
not  to  apply  to  actions  for  injuries  to  the  person,  where 
the  defendant  dies,  nor  to  actions  for  slander." 
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Section  26  of  that  article  is  that: 

"No  action  hereafter  brought  to  recover  damages 
for  injuries  to  the  person  by  negligence  or  default  shall 
abate  by  reason  of  the  death  of  the  plaintiff,  but  the 
personal  representatives  of  the  deceased  may  be  sub- 
stituted as  plaintiff  and  prosecute  the  suit  to  final 
judgment  and  satisfaction." 

Neither  of  them  applies  to  this  case,  as  there  was  no  action 
to  "abate  by  the  death  of  either  or  any  of  the  parties  to  such 
action,"  as  provided  in  section  25;  and  section  26  in  terms 
applies  only  to  the  death  of  the  plaintiff.  They  apply  to  ac- 
tions already  instituted  in  the  lifetime  of  the  alleged  wrong- 
doer. Stewart  v.  United  Electric  Light  &  Tower  Co.,  104 
Md.  332,  336.  But  section  104  of  article  93  of  the  Code 
provides  that: 

"Executors  and  administrators  shall  have  full  power 
to  commence  and  prosecute  any  personal  action  what- 
ever, at  law  or  in  equity,  which  the  testator  or  intes- 
tate might  have  commenced  and  prosecuted,  except 
actions  of  slander ;  and  they  shall  be  liable  to  be  sued 
in  any  court  of  law  or  equity,  in  any  action  (except 
for  slander  and  injuries  to  the  person)  which  might 
have  been  maintained  against  the  deceased.  ♦  ♦  ♦ 
The  words  'actions  for  injury  done  to  the  person,' 
hereinbefore  used,  shall  not  be  held  to  embrace  actioiu 
for  illegal  arrest,  false  imprisonment  or  violation  of 
the  twenty-third,  twenty-sixth,  thirty-first  and  thirty- 
second  articles  of  the  Declaration  of  Eights,  or  any 
of  them,  or  of  the  existing  or  any  future  provisions 
of  the  Code  touching  the  writ  of  habeas  corpus,  or  pro- 
ceedings thereunder;  for  all  of  which  enumerated 
wrongs  actions  may  be  maintained  by  and  against 
executors  as  they  may  be  or  might  have  been  by  and 
against  the  party  or  parties  deceased." 

The  important  question  in  this  case,  therefore,  is  what  is 
the  meaning  of  the  exception  "injuries  to  the  person"  as  used 
in  the  statute.    In  Stewart  v.  United  Electric  Light  &  Power 
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(Jo,,  supra,  it  was  for  the  first  time  determined  that  the  ad- 
ministrator of  a  person  who  had  been  killed  by  the  wrongful 
act,  neglect  and  default  of  the  defendant,  could,  by  virtue  of 
section  104  of  article  93,  recover  damages  for  the  suffering 
and  losses  sustained  by  the  deceased  in  his  lifetime,  and  that 
such  suit  was  independent  of  and  not  affected  by  one  brought 
under  article  67 — that  neither  was  a  substitute  for  the  other, 
and  that  both  could  be  maintained  concurrently.  Chief 
Judge  McSherbt  reviewed  the  various  statutes  in  this  State 
^vhich  had  changed  or  modified  the  common  law  doctrine. 
After  referring  to  the  Code  of  1860,  where  the  acts  referred 
to  were  condensed  and  codified  in  section  1  of  article  2  of 
that  Code  (now  section  25  of  article  75),  to  the  Act  of  1861, 
ch.  44,  which  was  in  section  103  of  article  93  of  the  Code 
of  1904  (now  section  104  of  Ann.  Code)  and  the  Act  of 
1888,  ch.  262,  which  added  what  is  now  section  26  of  arti- 
cle 75,  Judge  McSuerst  said  that  the  clause  added  to  sec- 
tion 24,  article  75  of  the  Code  of  1888  by  the  adoption  of 
that  Code,  caused  "  ^actions  for  injuries  to  the  person,  where 
the  defendant  dies,  and  actions  for  slander*  to  abate."  After 
further  consideration  of  the  subject  he  said:  "Whilst  this 
legislation  relates  to  the  non-abatement  of  actions  actually 
pending  when  the  plaintiff  dies,  there  are  other  statutes  which 
concern  the  right  of  executors  and  administrator^  to  sue,  and 
which  have  a  direct  bearing  on  the  question  here  involved.*' 
He  then  considered  the  statute  which  is  now  section  104  of 
article  93,  and  held  that  it  provided  for  the  survival  of  a 
cause  of  action  which  the  deceased  himself  had,  and  in  com- 
paring that  action  with  the  one  given  by  article  67  of  the 
Code,  he  said :  "The  points  of  difference  between  this  statute 
(referring  to  article  67)  and  the  provisions  of  the  Code  giv- 
ing to  executors  and  administrators  full  power  to  commence 
and  prosecute  any  personal  action  whatever,  which  the  testa- 
tor or  intestate  might  have  commenced  and  prosecuted  (rx- 
crpt  actfons  of  shmler  and  an  action  trh^re  fhe  perfton  caw^ 
ing  th^  injury  is  dead)  are  striking  and  marked,  even  upon  a 
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casual  comparison  of  the  two  enactments."  What  we  have 
just  italicized,  and  other  parts  of  the  opinion,  show  that  in 
the  judgment  of  the  Court,  a  suit  for  such  damages  as  were 
sought  in  that  case  could  not  be  maintained  if  the  person 
causing  the  injury  was  dead. 

In  Demczuk  v.  Jenifer,  138  Md.  488,  the  surviving  hus- 
band sued  the  administrator  of  a  person  who  shot  and  killed 
the  wife  of  the  plaintiff  for  damages  resulting  to  him  from 
the  loss  of  her  services  as  the  result  of  her  death  through 
the  wrongful  act  of  the  deceased.  The  question  presented 
was  whether  liability  for  such  damages  survived  the  death 
of  the  tort-feasor,  so  that  he  could  sue  the  personal  repre- 
sentative, and  we  held  that  it  did  not,  under  our  statute. 
The  judgment  of  the  lower  court  on  a  demurrer  in  favor  of 
the  defendant  was  therefore  affirmed.  After  referring  to 
section  26  of  article  75,  section  104  of  article  93,  and  article 
67,  JcjDGE  Offutt,  in  speaking  for  the  Court,  said:  "There 
is  nothing  in  the  language  of  either  statute  to  indicate  that 
the  expression  'injuries  to  the  person'  was  intended  to  be 
limited  to  injuries  to  the  plaintiff,  or  indeed  to  any  particu- 
lar person  or  class  of  persons;  but,  on  the  contrary,  it  was 
apparently  used  to  define  and  characterize  the  class  of  actions 
excluded  from  the  operation  of  the  statutes.  Used  in  that 
sense,  an  action  for  injuries  to  the  person'  naturally  means 
any  injury  causing  actual  physical  pain,  discomfort,  or  dis- 
ability to  any  person,  which  occasions  loss  or  damage  either 
to  such  person  or  to  any  other  person  entitled  to  the  benefit 
of  the  services  of  the  injured  person.  While  the  loss  of  the 
wife's  services,  for  which  compensation  is  sought  in  this 
case,  did  not  result  from  any  personal  injury  to  the  plaintiff, 
it  did  result  from  a  personal  injury  to  the  wife,  and  this  is 
therefore  'an  action  for  injuries  to  the  person,'  and  is  ex- 
cluded from  the  operation  of  the  statutes  under  considera- 
tion." JiTDOK  Offutt  referred  at  length  to  Mvlvey  v.  City 
of  Boston,  197  Mass.  178,  14  Ann.  Cas.  349,  where  the 
Supreme  Court  of  Massachusetts  adopted  a  similar  view  as 
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to  the  expression  "injuries  to  the  person,"  as  used  in  a 
statute  of  limitations. 

It  would  certainly  be  very  remarkable  if  the  Legislature 
of  this  State  would  except,  from  the  broad  language  used 
in  statutes  intended  to  permit  suits  to  be  brought  either  by 
or  against  administrators,  such  suits  as  one  to  recover  dam- 
ages for  personal  injuries  sustained,  of  the  character  referred 
to  in  the  Stewart  case,  and  one  to  recover  for  the  loss  of  & 
wife's  services,  as  in  Demczuk's  case,  but  permitted  a  suit 
such  as  this,  for  alienation  of  aflfections.  Yet  it  is  said  in 
the  Stewart  case  that  recovery  could  not  have  been  had  if 
the  suit  had  been  against  the  personal  representative  of  a 
wrongdoer,  and  in  Demczuk's  case  it  was  distinctly  held 
that  there  could  be  no  recovery  against  the  administrator. 
While  we  quoted  at  some  length  from  the  case  of  Mvlvey  v. 
Boston  and  concurred  in  the  meaning  that  the  Supreme  Judi- 
cial Court  of  Massachusetts  gave  to  "injuries  to  the  per- 
son," we  did  not  intimate  or  indicate  that  such  a  suit  as 
this  would  not  come  within  the  exception.  On  the  contrary, 
we  find  that  in  Hurle's  Case,  217  Mass.  223,  that  court  said: 
"The  words  ^personal  injury'  have  been  given  in  many  con- 
nections a  comprehensive  definition.  They  are  broad  enou^ 
to  include  the  husband's  right  to  recover  for  damage  sus- 
tained by  bodily  harm  to  his  wife,  the  alienation  of  a  hus- 
band's affections,  the  seduction  of  one's  daughter,  and  other 
kindred  tortious  acts  *  *  *  They  are  not  confined  to  the 
instances  where  the  wrong  can  be  described  technically  as 
trespass  it  et  armis/'  In  Hodden's  Case,  222  Mass.  487, 
492,  in  defining  what  are  personal  injuries  under  the  terms 
of  the  Workmen's  Compensation  Law,  giving  compensation 
for  "personal  injury  arising  out  of  the  employment,"  that 
court  said :  "  Tersonal  injury,'  standing  by  itself,  compre- 
hends a  wide  range  of  physical  harm.  Indeed,  the  phrase 
has  been  extended  in  other  connections  to  comprise  a  large 
category  of  mischiefs  which  have  a  theoretical  rather  than 
corporal  adjunction  to  the  himian  body,  and  which  may  be 
intangible  or  mental  rather  than  tactile  and  physical.     It 
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may  comprehend  damage  to  those  inherent  personal  rights 
which  generally  are  recognized  as  protected  by  the  law  and 
as  sacred  as  the  security  from  bodily  violence.     Doubtless 
many   decisions   include   among   personal   injuries   wrongs 
which  would  not  be  personal  injuries  under  the  Workmen's 
Compensation  Act.     For  example,  the  phrase  'personal  in- 
jury' has  been  held  to  include  even  injuries  to  reputation 
resulting  from  libel,  Thompson  v.  Jvdy,  95  C.  C.  A.  61-54; 
malicious  prosecution  and  false  imprisonment,  McChridal 
v.  Glisbee,  190  Mass.  120 ;  invasion  of  the  right  of  privacy, 
Riddle  v.  McFadden,  201  N.  Y.  215;  as  well  as  alienation 
of  the  affections  of  a  husband  or  wife,  seduction,  false  arrest, 
and  kindred  tortious  acts.    That  was  pointed  out  in  Hxirle's 
Case,  217  Mass.  233,  after  a  considerable  review  of  tlie 
authorities.    *  *  *    These  cases  hold  that  it  is  not  necessary 
to  'personal  injury'  that  there  should  be  a  physical  impact." 
In  ToAflor  v.  Bliss,  26  R.  I.  16,  F.  E.  Smith  was  com- 
mitted to  jail  on  an  execution  in  favor  of  Taylor  in  an 
action  of  trespass  on  the  case  for  the  wrongful  and  malicious 
alienation  of  the  affections  of  his  wife.     A  citation  was 
issued  by  Bliss  on   Smith's  application  to  take  the  poor 
debtor's  oath.     Taylor  then  filed  a  petition  for  a  writ  of 
prohibition  against  further  proceeding  under  the  citation. 
The  statute  allowed  a  citation  to  any  person  imprisoned  for 
debt,  but  limited  the  scope  of  the  term  "debt"  by  providing 
that  no  person  who  shall  be  committed  on  execution  "in  any 
action  of  trover,  or  detinue,  or  for  any  malicious  injury  to 
the  person,  health  or  reputation  of  the  plaintiff  in  such  suit," 
shall  be  deemed  to  be  within  the  meaning  of  the  section  of 
the  law  referred  to.     The  court  said:     *'We  think  that  an 
action  for  alienation  of  the  affection  of  a  wife  is  clearly  one 
for  an  injury  to  the  person  of  the  husband.    The  gist  of  the 
action  is  depriving  him  of  companionship  and  a  wounding 
of  his  feelings.     As  said  in  McDonald  v.  Brown,  23  R.  I. 
546,  by  TiLLiNGHAST,  J.:     bounded  feelings,  mental  an- 
guish, loFS  of  social  position  and  standing,  personal  mortifi- 
cation and  dishonor,  are  clearly  injuries  that  pertain  to  the 
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person.'  All  of  these  things  are  usually  attendant  upon  a 
case  of  alienation  of  affection."  In  Oarrison  v.  Burden, 
40  Ala.  513,  in  referring  to  a  section  of  the  code  that  "all 
actions  on  contracts,  express  or  implied,  all  personal  actions 
except  for  injuries  to  the  person  or  reputation,  survive  in 
favor  of  and  against  the  personal  representatives,"  the  court 
held  that  adultery  or  criminal  conversation  of  a  wife  was, 
in  legal  contemplation,  an  injury  to  the  person  of  the  hus- 
band. The  court  said :  "We  cannot  concur  with  the  counsel 
for  the  appellant  in  the  position  that  the  words  injuries  to 
the  person,'  within  the  meaning  of  section  2167  of  the  code, 
are  'direct  physical  hurts  to  the  body  of  the  person  and  not 
mere  injuries  to  his  feelings,  unaccompanied  by  bodily 
hurt.' " 

In  1  (7.  J.,  204,  under  title  "Abatement  and  Revival," 
par.  388,  it  is  said :  "A  cause  of  action,  or  action  by  husband 
for  criminal  conversation  with,  or  alienation  of  the  affection 
of,  his  wife,  being  based  on  a  tort,  and  the  injury  being  per- 
sonal, does  not  survive  at  common  law,  nor,  as  a  rule,  under 
the  statutes.  Under  the  statutes  in  some  jurisdictions,  how- 
ever, such  an  action  survives."  See  also  Tinker  v.  ColweU, 
193  U.  S.  473 ;  Delamaier  v.  Russell,  4  How.  Prac.  (N.  Y.) 
234 ;  Sedan  v.  Turney,  99  Cal.  653 ;  Hoover  v.  Palmer,  80 
N.  C.  313 ;  Hood  v.  Sudderth,  111  N.  C.  216 ;  Hutcherson  v. 
Burden,  113  Ga.  988;  Williams  v.  Williams,  20  Colo.  51; 
Gross  V.  Ledford,  190  Ky.  526;  Justice  v.  Klinard,  142 
Tenn.  208,  where  the  meaning  of  injuries  to  the  person  has 
been  considered  in  reference  to  various  suits.  Actions  for 
criminal  conversation  are  generally,  although  not  univer- 
sally, held  to  be  injuries  to  the  person. 

It  will  be  noticed,  in  most  of  the  statutes  passed  for  the 
purpose  of  changing  or  modifying  the  common  law  as  to 
abatement  of  actions  by  reason  of  the  death  of  parties,  such 
an  expression  as  "injuries  to  the  person"  is  used  in  the  body 
of  the  statute,  while  in  ours  it  is  used  as  an  exception  to 
the  broad  language  used  in  authorizing  suits  against  execu- 
tors and  administrators.     The  meaning  to  be  given  such  an 
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expression  may  therefore  well  differ  in  the  one  case  from 
that  in  another.  Indeed  the  latter  part  of  section  104  of 
article  93  may  be  referred  to  to  show  that  it  was  not  in- 
tended to  apply  merely  to  physical  or  bodily  injuries,  or 
give  a  narrow  meaning  to  the  words  of  the  exception,  *'in ju- 
ries to  the  person."  In  Clark  v.  Carroll,  59  Md.  180,  refer^ 
ence  was  made  to  the  fact  that  the  Act  of  1861,  ch.  44,  was 
passed  at  a  period  of  great  excitement,  just  after  the  begin- 
ning of  the  civil  war,  "and  was  intended  to  meet  a  supposed 
exigency  for  greater  security  against  the  wrongs  mentioned 
in  the  act,"  but  in  1888,  when  the  code  of  that  year  was 
adopted,  the  Legislature  again  declared  that  "the  words 
'actions  for  injury  done  to  the  person'  hereinbefore  used, 
shall  not  be  held  to  embrace  actions  for"  the  causes  therein 
set  out.  If  it  had  been  intended  that  the  exception  "inju- 
ries to  the  person"  should  have  such  a  narrow  construction 
given  it  as  is  contended  for  in  this  case,  such  legislation  would 
seem  to  have  been  unnecessary  and  useless,  at  least  in  1888. 

In  Clark  v.  Carroll,  supra,  it  was  contended  that  the  Act 
of  1861,  ch.  44,  saved  that  action  from  abating,  but  the 
Court  held  that  it  abated,  and  said :  "Obviously  it  does  not 
fall  within  the  class  of  grievances  which  the  statute  of  1861 
was  intended  to  meet."  The  case  of  Ott  v.  Kaufman,  68  Md. 
66,  was  quite  similar  to  Demczuk  v.  Jenifer,  supra,  except 
in  the  former  the  question  was  whether  the  action  had  abated, 
while  in  the  latter  no  suit  had  been  brought.  It  was  held 
that  the  action  had  abated. 

There  is  no  case  in  this  State  precisely  in  point,  but 
there  is  none  sustaining  the  position  taken  by  the  appellant, 
and  we  are  of  the  opinion  that  the  decisions  elsewhere  are 
correct,  which  hold  that  the  expression  "injuries  to  the  per- 
son," or  some  similar  phrase,  in  a  statute  of  this  kind, 
includes  injuries  for  alienation  of  the  affections.  The  action, 
therefore,  did  not  survive  against  the  executor,  and  without 
prolonging  this  opinion,  the  judgment  will  be  affirmed. 

Judgment  affirmed,  (he  appellant  to  pay  the  costs 
above  and  below. 
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JOSEPHINE  ENSMINGER. 

False   Imprisonment — Employee    Charged    With    Theft — Evi- 
dence— Instructions — Exemplary  Damages. 

In  an  action  for  false  imprisonment  against  plaintiff's  em- 
plojer,  based  on  the  alleged  detention  of  plaintiff  in  defend- 
ant's private  office  during  investigation  of  a  charge  that^  in- 
stead of  accounting  for  money  received  by  her  for  goods  sold, 
she  had  placed  it  in  her  pocket,  held  that  plaintiff  was  entitled 
to  show  how  she  came  by  a  part  of  the  money  found  in  her 
pocket  at  the  time  of  the  investigation.  p.  619 

Any  deprivation  of  the  liberty  of  another  without  his  con- 
sent, whether  by  violence,  threats  or  otherwise,  constitutes  an 
imprisonment  and,  if  this  is  done  unlawfully,  it  is  false  im- 
prisonment, without  regard  to  whether  it  is  done  with  or  with- 
out probable  cause.  p.  620 

In  an  action  for  false  imprisonment  against  plaintiff's  em- 
ployer, based  on  the  alleged  detention  of  plaintiff,  by  means  of 
threats,  in  defendant's  private  office  during  an  investigation 
into  an  alleged  theft  by  her,  held  that  the  evidence  was  sufficient 
to  go  to  the  jury.  p.  620 

In  an  action  for  false  imprisonment  against  plaintiff's  em- 
ployer, a  prayer  submitted  by  plaintiff  which  recited  various 
facts  in  evidence  as  to  defendant's  conduct  in  summoning  plain- 
tiff to  his  office  and  there  charging  her  with  theft  and  telling 
her  that  he  could  have  her  arrested,  and  which  told  the  jury 
that  if  such  language  and  conduct  might  reasonably  lead  a  rea- 
sonable person  of  the  tender  years  of  plaintiff  to  believe  that 
she  would  be  arrested  if  she  left  the  room,  and  that  plaintiff 
did  so  believe  and  remained  because  she  feared  arrest,  and  she 
was  innocent  of  the  theft,  then  their  verdict  must  be  for  plain- 
tiff, held  to  present  the  case  fairly  and  to  require  the  finding  of 
every  fact  necessary  to  recovery.  pp.  607, 620 
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That  defendant's  prayer  denying  the  right  of  recovery  if  the 
jury  believed  that  plaintiff  was  satisfied  and  willing  to  re- 
main in  defendant's  office,  and  to  get  her  pocketbook  for  his 
inspection,  was  modified  by  the  lower  court  by  the  addition 
of  words  to  the  effect  that  such  satisfaction  and  willingness 
alone  were  not  sufficient  to  defeat  recovery  if  they  were  pro- 
duced by  the  belief  that,  if  she  did  not  do  any  of  tlicse  things, 
she  would  be  arrested  or  force  would  be  used,  did  not  make  the 
prayer  misleading  when  considered  in  connection  with  other 
granted  prayers.  pp.  620,  621 

In  an  action  for  false  imprisonment,  held  that  it  was  proper 
to  grant  a  prayer,  not  specially  excepted  lo,  that  if  the  jury  find 
for  plaintiff,  and  further  find  that  said  alleged  wrongs  were 
inflicted  maliciously  or  wantonly  or  with  circumstances  of  con- 
tumely and  indignity,  they  may  award  such  damages  as  will 
not  only  compensate  plaintiff  for  the  wrong  and  indignity  she 
lias  sustained,  but  they  may  also  award  exemplary  or  punitive 
damages  as  a' punishment  to  defendant.  pp.  609,  621 

Decided  March  22nd,  1922. 

Appeal  froln  the  Circuit  Court  for  Washington  County 
{Wagaman,  J.). 

Action  by  Josephine  Ensminger,  by  her  mother  and  next 
friend,  Lida  Ensminger,  against  Max  Fleisher,  for  false 
imprisonment.  From  a  judgment  for  plaintiff,  defendant 
-appeals.     Affirmed. 

The  granted  prayers  of  the  plaintiff  were  as  follows : 
First  Prayer. — The  jury  is  instructed  that  any  depriva- 
tion of  liberty  of  another,  without  his  consent  for  any  length 
of  time,  whether  it  be  by  actual  violence,  threats  or  others 
wise,  constitutes  an  imprisonment  within  the  meaning  of  the 
law. 

Second  Prayer. — The  plaintiff  prays  the  court  to  instruct 
the  jury  that  if  they  find  from  the  evidence  that  the  plaintiff 
was  on  the  first  floor  of  the  store  of  the  defendant  in  Ilagers- 
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town  as  a  saleslady  for  said  defendant,  and  did  then  and 
there  sell  some  hair  nets  to  a  customer  or  customers  for 
twenty  cents,  and  further  find  that  the  plaintiff  put  said 
twenty  cents  in  the  outside  pocket  of  her  apron  she  was  then 
and  there  wearing,  if  the  jury  so  find,  and  further  find  that 
at  the  time  she  sold  said  hair  nets  to  said  customer  or  cus- 
tomers, another  customer  was  waiting  there  for  the  purpose 
of  having  the  plaintiff  wait  upon  her  as  such  saleslady,  and 
further  find  that  said  plaintiff  put  said  twenty  cents  in  her 
said  apron  pocket  for  the  purpose  of  waiting  on  said  cusr 
tomer  more  quickly,  and  further  find  that  it  was  the  plain- 
tiff's intention  after  she  had  waited  on  said  customer,  to  then 
put  said  twenty  cents  in  the  cash  register  of  said  store,  if  the 
jury  so  find,  and  further  find  that  before  she  had  so  put  said 
twenty  cents  in  the  cash  register  she  was  notified  by  the 
defendant,  or  his  agent  and  servant  at  defendant's  request, 
to  come  to  the  defendant's  oflSce  on  the  third  floor  of  said 
store  building,  and  further  find  that  she  was  accompanied  to 
the  defendant's  office  on  the  third  floor  by  said  agent  or 
servant  of  the  defendant,  and  further  find  that  when  the 
plaintiff  arrived  at  said  office  of  the  defendant  on  said  third 
floor  of  said  building  and  entered  the  same,  the  door  to  said 
office  was  closed  by  said  defendant,  or  his  agent  and  servant, 
and  further  find  that  the  defendant  then  and  there  charged 
the  plaintiff  with  stealing  money,  silk  stockings  or  any 
other  property  from  the  defendant,  if  the  jury  so  find,  and 
further  find  that  the  defendant  directed  the  plaintiff  to  go 
to  the  cloak  room  in  said  building  and  get  her  pocketbook 
from  her  coat  and  bring  the  same  to  his  said  office,  and  fur- 
ther find  that  the  plaintiff,  in  response  to  said  request,  did  go 
to  said  cloak  room  and  get  her  pocketbook,  and  that  at  said 
time  she  was  accompanied  to  said  doak  room  by  the  agent 
and  servant  of  the  defendant,  at  the  defendant's  request, 
if  the  jury  so  find,  and  further  find  that  when  the  plaintiff 
returned  to  the  defendant's  office  with  said  pocketbook,  the 
plaintiff  opened  said  pocketbook  and  showed  the  defendant 
the  money  therein,  if  the  jury  so  find,  and  further  find  that 
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the  defendant  then  and  there  said  that  he  guessed  this  was 
also  his  money,  and  further  find  that  the  plaintiff  remained 
in  said  office  for  some  time  before  going  to  her  duties  as  sales- 
lady aforesaid,  if  the  jury  so  find,  and  further  find  that 
while  said  plaintiff  was  in  said  office  of  the  defendant,  the 
defendant  used  rough,  harsh  and  unbecoming  language  and 
conduct  to  and  towards  the  plaintiff  and  told  her  she  was  a 
thief,  if  the  jury  so  find,  and  further  find  that,  owing  to  the 
language  and  manner  of  the  defendant  then  and  there  used 
and  shown,  and  all  the  circumstances  existing,  a  reasonable 
person  of  the  tender  years  of  the  plaintiff  would  have  been 
reasonably  led  to  believe  and  understand,  and  that  the  plain- 
tiff was  then  and  there  reasonably  led  to  believe  that  force 
would  be  used  to  compel  her  to  go  to  said  cloak  room  and  get 
her  pocketbook  or  to  remain  in  said  office  unless  she  com- 
plied with  the  request  of  the  defendant  to  go  to  said  cloak 
room  or  remain  in  said  office,  and  that  as  a  consequence 
thereof  she  did  go  to  said  cloak  room  and  get  her  pocketbook 
or  did  remain  in  said  office,  then  their  verdict  must  be  for 
the  plaintiff. 

Third  Prayer, — The  plaintiff  prays  the  court  to  instruct 
the  jury  that  if  they  find  from  the  evidence  that  the  plain- 
tiff was  on  the  first  floor  of  the  store  of  the  defendant  in 
Hagerstown  as  a  saleslady  for  said  defendant,  and  did  then 
and  there  sell  some  hair  nets  to  a  customer  or  customers  for 
twenty  cents,  and  further  find  that  the  plaintiff  put  said 
twenty  cents  in  the  outside  pocket  of  her  apron  she  was  then 
and  there  wearing,  if  the  jury  so  find,  and  further  find  at 
the  time  she  sold  said  hair  nets  to  said  customer  or  customers, 
another  customer  was  waiting  there  for  the  purpose  of  hav- 
ing the  plaintiff  wait  upon  her  as  such  saleslady,  and  further 
find  that  said  plaintiff  put  said  twenty  cents  in  her  apron 
pocket  for  the  purpose  of  waiting  on  said  customer  more 
quickly,  and  further  find  that  it  was  the  plaintiff's  intention 
after  she  had  waited  on  said  customer  to  then  put  said  twenty 
cents  in  the  cash  register  of  said  store,  if  the  jury  so  find, 
and  further  find  that  before  she  had  so  put  said  twenty  cents 
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in  the  cash  register  she  was  notified  by  the  defendant,  or  his 
agent  and  servant  at  defendant's  request,  to  come  to  the  de- 
fendant's office  on  the  third  floor  of  said  store  building,  and 
further  find  that  she  was  accompanied  to  the  defendant's 
office  on  the  third  floor  by  said  agent  and  servant  of  the 
defendant,  and  further  find  that  when  the  plaintiff  arrived 
at  said  office  of  the  defendant  on  said  third  floor  of  building 
and  entered  the  same,  the  door  to  said  office  was  closed  by 
said  defendant,  or  his  agent  and  servant,  and  further  find 
that  the  defendant  then  and  there  charged  the  plaintiff  with 
st-ealing  money,  silk  stockings  or  any  other  property  from  the 
defendant,  if  the  jury  so  find,  and  further  find  that  the  de- 
fendant directed  the  plaintiff  to  go  to  the  cloak  room  in  said 
building  and  get  her  pocketbook  from  her  coat  and  bring  the 
same  to  his  said  office,  and  further  find  that  the  plaintiff,  in 
response  to  said  request,  did  go  to  said  cloak  room  and  get 
her  pocketbook,  and  that  at  said  time  she  was  accompanied 
to  said  cloak  room  by  the  agent  and  servant  of  the  defend- 
ant, at  the  defendant's  request,  if  the  jury  so  find,  and  fur- 
ther find  that  when  the  plaintiff  returned  to  the  defendant's 
office  with  said  pocketbook  the  plaintiff  opened  said  pocketr 
book  and  showed  the  defendant  the  money  therein,  if  the 
jury  so  find,  and  further  find  that  the  defendant  then  and 
there  said  that  he  guessed  this  was  also  his  money,  and  fur- 
ther find  that  the  plaintiff  remained  in  said  office  for  some 
time  before  going  to  her  duties  as  saleslady  aforesaid,  if  the 
jury  so  find,  and  further  find  that  while  said  plaintiff  was 
in  said  office  of  the  defendant,  the  defendant  used  rough, 
harsh  and  unbecoming  languapre  and  conduct  to  and  towards 
the  plaintiff,  if  the  jury  so  find,  and  further  find  that  while 
the  plaintiff  was  in  said  office  of  the  defendant  the  defend- 
ant told  the  plaintiff  that  she  was  a  thief  and  that  he  could 
have  her  arrested,  if  the  jury  so  find,  and  further  find  that, 
owing  to  the  said  language  and  conduct  of  the  defendant  then 
and  there  used  and  shown  and  all  the  circumstances  then  and 
there  existing,  a  reasonable  person  of  the  tender  years  of  the 


Digitized 


by  Google 


FLEISHEE  vs.  ENSMINGER  609 

Md.]  Prayers. 

plaintiff  would  have  been  reasonably  led  to  believe  and 
understand  that  she  could  not  leave  the  said  office  of  the  de- 
fendant at  that  time  without  his  permission,  without  being 
then  and  there  arrested  upon  the  charges  then  and  there  made 
by  the  defendant,  if  the  jury  so  find,  and  further  find  thai 
the  plaintiff  did  at  that  time  and  thereby  reasonably  believe 
and  understand  that  if  she  attempted  to  leave  said  office  of 
the  defendant  at  that  time  without  his  permission  she  would 
then  and  there  be  arrested  for  the  charges  there  made  against 
her  by  the  defendant,  if  the  jury  so  find,  and  further  find 
that  the  plaintiff  remained  there  because  she  feared  such  ar- 
rest, if  the  jury  so  find,  and  further  find  that  after  the  lapse 
of  some  time  the  defendant  said  to  the  plaintiff,  'TTou  can 
now  go,''  or  words  to  that  effect,  and  further  find  that  the 
plaintiff  did  not  steal  anything  from  the  defendant,  then 
their  verdict  must  be  for  the  plaintiff. 

Fowrth  Prayer. — ^If  the  jury  find  for  the  plaintiff,  and 
further  find  that  said  alleged  wrongs  to  the  plaintiff  were  in- 
flicted maliciously  or  wantonly  or  with  circumstances  of  con- 
tumely and  indignity,  then  they  may  award  such  damages 
as  will  not  only  compensate  the  plaintiff  for  the  wrong  and 
indignity  she  has  sustained  in  consequence  of  the  defend- 
ant's wrongful  act,  but  they  may  also  award  exemplary  or 
punitive  damages  as  a  punishment  to  the  defendant  for  such 
acts. 

The  defendant's  prayers  were  as  follows : 

First  Prayer. — ^And  the  defendant  prays  the  court  to  in- 
struct the  jury  that  under  the  pleadings  in  this  case  there 
is  no  evidence  legally  sufficient  to  entitle  the  plaintiff  to  re- 
cover and  their  verdict  should  be  for  the  defendant. 

Second  Prayer. — The  defendant  prays  the  court  to  in- 
struct the  jury  that  unless  they  find  from  the  evidence  that 
the  defendant  said  to  the  plaintiff,  "I  could  have  you  ar- 
rested," or  words  to  that  effect,  there  is  no  evidence  in  this 
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case  legally  sufficient  to  entitle  the  plaintiff  to  recover  under 
the  pleadings  and  their  verdict  should  be  for  the  defendant. 
And  to  further  instruct  the  jury  that  the  burden  of  proof  is 
upon  the  plaintiff  that  the  defendant  did  say  such  words  or 
words  to  that  effect  to  the  plaintiff. 

Third  Prayer. — The  jury  is  instructed  that  there  is  no  evi- 
dence in  this  case  legally  sufficient  to  establish  that  the  de- 
fendant, prior  to  the  time,  the  defendant  said  to  the  plain- 
tiff, "I  could  have  you  arrested,"  or  words  to  that  effect,  if 
the  jury  shall  find  that  the  defendant  did  say  such  words,  or 
words  to  that  effect  to  the  plaintiff,  illegally  restrained  or 
falsely  imprisoned  the  plaintiff. 

Fourth  Prayer. — The  defendant  prays  the  court  to  in- 
struct the  jury  that  if  they  believe  from  the  evidence  that 
the  plaintiff  was  satisfied  and  willing  to  come  to  and  remain 
at  the  office  of  the  defendant,  then  at  the  request  or  direc- 
tion of  the  defendant  was  satisfied  and  willing  to  go  with 
the  witness  Mundey  and  to  get  her  pocketbook,  and  was 
then  satisfied  and  willing  to  return  to  and  remain  at  the 
o&ee  of  the  defendant,  then  the  plaintiff  is  not  entitled  to 
recover  under  the  pleadings  in  this  case,  unleas  the  jury 
further  find  that  the  plaintiff  was  satisfied  and  tvilling  to  do 
any  or  all  such  things  for  the  reason  thai  she  thought  thai  if 
she  did  not,  she  tvovld  either  then  and  there  be  arrested  or 
that  the  defendant  would  use,  or  cause  to  he  used,  force  to 
require  her  to  do  them.  (Modified  by  the  addition  of  the 
words  in  italics.) 

Fifth  Prayer. — The  defendant  prays  the  court  to  instruct 
the  jury  that  if  they  shall  find  from  the  evidence  that  the 
plaintiff  on  the  15th  day  of  May,  1920,  employed  by  the 
defendant  in  the  department  store  conducted  by  him  in 
Hagerstown,  if  the  jury  shall  find  the  defendant  conducted 
such  store,  as  one  of  the  salesladies  therein,  and  shall  fur- 
ther find  that  under  the  rules  of  the  defendant,  the  plaintiff 
was  required  to  ring  up  on  a  cash  register  provided  for  that 
purpose,  the  amount  of  each  and  every  sale  made  by  her,  and 
further  find  that  during  the  evening  of  the  said  15th  day 
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of  May,  the  plaintiflf  as  such  employee  sold  two  hair  nets 
and  received  from  a  customer  or  customers  therefor  twenty 
cents,  and  shall  further  find  that  the  plaintiff  did  not  ring 
up  the  said  amount  on  the  cash  register,  but  placed  it  in  her 
apron  pocket,  and  shall  further  find  that  the  defendant  saw 
the  said  actions  of  the  plaintiff,  then  the  defendant  had  rea- 
sonable ground  to  think  that  the  plaintiff  intended  to  appro- 
priate to  her  own  use  the  said  twenty  cents,  and  the  jury 
may  take  into  consideration  the  said  facts  in  mitigation  of 
damages,  even  though  the  jury  should  find  for  the  plaintiff. 

Sixth  Prayer. — The  defendant  prays  the  court  to  instruct 
the  jury  that  if  they  shall  find  from  the  evidence  that  the 
plaintiff  received  the  simi  of  twenty  cents  from  the  sale  of 
certain  articles  of  merchandise  of  the  defendant,  sold  by 
her  as  his  employee,  if  the  jury  shall  so  find,  and  did  not 
ring  up  and  place  the  same  in  the  cash  register,  as  she  was 
required  to  do  under  the  rules  of  the  defendant,  if  the  jury 
shall  so  find,  but  placed  the  same  in  her  apron  pocket,  and 
shall  further  find  that  the  defendant  saw  the  said  actions 
of  the  plaintiff,  then  the  defendant  had  the  right  to  require 
the  plaintiff  to  come  to  his  oflSce  and  to  question  her  and  to 
detain  her  a  reasonable  time  until  an  investigation  could  be 
made,  and  unless  they  shall  find  from  a  preponderance  of  all 
the  evidence  that  the  defendant  detained  or  restrained  the 
plaintiff  for  a  longer  period  of  time  than  was  reasonably 
necessary  for  an  investigation  to  be  made,  then  under  the 
pleadings  their  verdict  should  be  for  the  defendant  (modi- 
fied as  follows),  but  the  jury  is  further  instructed  thai  if  the 
defendant  accomplished  such  detention  or  restraint  by  force 
or  show  of  force  or  any  other  means  that  induced  the  plain- 
tiff acting  as  a  reasonable  person  of  her  years  to  believe 
thai  force  would  be  used  to  accomplish  such  detention  and 
restraint,  then  they  cannot  find  for  the  defendant  under  this 
prayer. 

Seventh  Prayer. — The  defendant  prays  the  court  to  in- 
struct the  jury  that  if  they  shall  find  from  the  evidence  that 
the  plaintiff  was  on  or  about  the  16th  day  of  May,  1920, 
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employed  by  the  defendant  in  the  department  store  con- 
ducted by  him  in  Hagerstown,  if  the  jury  shall  find  the 
defendant  conducted  such  store,  as  one  of  the  salesladies 
therein,  and  shall  further  find  that  under  the  rules  of  the 
defendant,  the  plaintiff  was  required  to  ring  up  on  a  cash 
roister  provided  for  that  purpose  the  amount  of  each  and 
every  sale  maile  by  her,  and  shall  further  find  that  during 
the  evening  of  the  said  15th  day  of  May,  the  plaintiff  sold 
certain  articles  and  received  from  the  customer  therefor 
twenty  cents,  and  shall  further  find  that  the  plaintiff  did 
not  ring  up  the  said  amount  on  the  cash  register,  but  placed 
it  in  her  apron  pocket,  and  shall  further  find  that  the  de- 
fendant saw  the  said  action  on  the  part  of  the  plaintiff, 
then  the  defendant  was  justified  in  sending  for  the  plaintiff 
and  requesting  her  to  come  to  his  office,  and  if  the  jury 
shall  further  find  that  the  defendant  did  so  send  for  the 
plaintiff  and  that  the  plaintiff  did  then  go  to  the  office  of  the 
defendant  and  while  there  acknowledged  to  the  defendant 
that  she  did  make  the  said  sale  and  did  not  ring  up  the 
amount,  but  placed  the  money  received  by  her  therefor  in  her 
apron  pocket,  then  the  jury  is  instructed  that  the  defendant 
was  justified  in  requesting  or  directing  the  witness  Mundey, 
another  employee  of  the  defendant,  if  the  jury  shaU  so  find, 
to  go  with  the  plaintiff  to  her  locker  in  the  store  of  the  de- 
fendant, if  the  jury  shall  find  the  plaintiff  had  such  locker, 
and  to  see  what  the  plaintiff  had  therein,  and  the  jury  is  fur- 
ther instructed  that  then,  even  if  they  find  that  the  defend- 
ant did  so  send  for  the  plaintiff  and  did  so  request  or  direct 
the  said  Mundey  and  the  said  Mundey  did  in  pursuance 
thereof,  go  with  the  plaintiff  for  the  purpose  of  seeing  what 
the  plaintiff  had  in  the  said  locker  and  then  returned  with 
her  to  the  office  of  the  defendant,  the  said  acts  or  any  of  them 
on  the  part  of  the  defendant  did  not  constitute  an  as^ult 
upon  or  a  false  imprisonment  of  the  plaintiff  and  they  can- 
not find  a  verdict  for  the  plaintiff  for  or  on  account  of  the 
said  acts  or  anv  of  them. 
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Eighth  Prayer, — The  defendant  prays  the  court  to  instruct 
the  jury,  that  if  they  shall  find  from  the  evidence  that  the 
plaintiff  was  on  or  about  the  15th  day  of  May,  1920,  em- 
ployed by  the  defendant  in  the  department  store  conducted 
by  him  in  Hagerstown,  if  the  juiy  shall  find  the  defendant 
conducted  such  store,  as  one  of  the  salesladies  therein,  and 
shall  further  find  that  under  the  rules  of  the  defendant  the 
plaintiff  was  required  to  ring  up  on  a  cash  register  provided 
for  that  purpose,  the  amount  of  each  and  every  sale  made  by 
her,  and  shall  further  find  that  during  the  evening  of  the  said 
15th  day  of  May,  the  plaintiff  sold  certain  articles  and  re- 
ceived from  the  customer  therefor  twenty  cents,  and  shall 
further  find  that  the  plaintiff  did  not  ring  up  the  said  amount 
on  the  cash  regitser,  but  placed  in  her  apron  pocket,  and 
shall  further  find  that  the  defendant  saw  the  said  action  on 
the  part  of  the  plaintiff,  then  the  defendant  was  justified  in 
sending  for  the  plaintiff  and  requesting  her  to  come  to  his 
office. 

Ninth  Prayer. — The  jury  is  instructed  that  in  order  to 
entitle  the  plaintiff  to  recover  under  the  pleadings  in  this 
case,  they  must  believe  from  the  evidence  either  that  the  de- 
fendant restrained  the  person  of  the  plaintiff  by  force  or  that 
the  plaintiff  had  reasonable  grounds  to  apprehend  that  the 
defendant  would  use  or  cause  to  be  used  force  upon  or 
against  her  if  she  refused  to  do  as  requested  or  directed  by 
him.  And  the  jury  is  further  instructed  that  the  burden  is 
upon  the  plaintiff,  to  show  by  a  preponderance  of  all  the  evi- 
dence that  the  defendant  did  restrain  her  by  force  or  that 
there  was,  in  fact,  a  reasonable  ground  of  apprehension  on 
her  part  that  the  defendant  would  resort  to  force  if  she  re- 
fused to  do  as  requested  or  directed  by  him,  and  unless  they 
do  believe  from  a  preponderance  of  all  the  evidence  that  the 
defendant  did  restrain  the  person  of  the  plaintiff  by  force, 
or  that  the  plaintiff  believed  and  had  reasonable  grounds  for 
believing  that  the  defendant  would  use  or  cause  to  be  used 
force  upon  or  against  her  to  compel  her  to  do  what  he  re- 
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«juoa.t(Ml  oi-  din^ctetl  lier  tu  do,  their  verdict  should  be  for  the 
defendant. 

The  defendant's  special  exception  to  plaintiff's  second 
prayer  was  as  follows : 

The  defendant  especially  objects  and  excepts  to  the  grant- 
ing of  the  plaintiff's  second  prayer  as  modified  by  the  court, 
for  the  reason  that  there  is  no  evidence  in  the  case  l^ally 
sufficient  to  enable  the  jury  to  find  that  the  plaintiff  believed, 
01*  had  reasonable  grounds  to  believe,  that  the  defendant 
would  then  and  there  use  force  upon  her  if  she  did  not  com- 
ply with  the  requests  or  directions  the  juiy  shall  find  the  de- 
fendant made  of  or  gave  to  her. 

The  cause  was   argued   before  Botd,   C.   J.,   Bbiscos, 

'i'lioMAs,  Pattisox,  Frneb,  Stockbbidge,  Adkins,  and 
Offc:tt,  JJ. 

Henry  IL  Keedy,  Jr.,  with  whom  were  WiUiam  P,  Lane 
and  Leo  Weinberg  on  the  brief,  for  the  appellant. 

'Mero  words  are  not  sufficient  to  constitute  false  imprison- 
ment. There  must  be  force  or  an  array  of  force.  N,  Y.,  P. 
cP  A".  R,  /?.  Co.  v.  WaJdron,  116  Md.  441,  448;  Tomlin  v. 
UihJrcilu  r>5  X.  J.  L.  438;  HUl  v.  Taylor,  50  Mich.  549; 
TJpr}<cy  V.  O'Neill  36  Fed.  168;  Bnishaher  v.  Stigerman,  22 
Mich.  266. 

Thr(»ats  to  arrest,  unaccompanied  by  acts  constituting  an 
arrest  and  detention,  are  insufficient.  Miller  v.  Ash-craft,  98 
Ky.  314. 

That  defendant  said,  ^*T  could  have  you  arrested,"  does 
not  show  snch  an  array  of  force  or  coercion  as  to  entitle 
]»hnntiff  to  recover.     Knoirlion  v.  Boss  (Me.),  95  Atl.  281. 

Albert  J.  Long  and  Jos.  W.  Wolfinger,  for  the  appellee. 

Words  are  sufficient  to  constitute  an  imprisonment.  Bern- 
lieimer  v.  Beeker.  102  Md.  254;  Hebrew  v.  Paulis,  64  Atl. 
121  ;  Petii  v.  Colmary,  55  Atl.  344;  Pilce  v.  Hanson,  9  N. 
71.  401  ;  Ahem  v.  Collins,  39  Mo.  145;  Brushaber  v.  Stege- 
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man,  22  Mich.  266 ;  Hawk  v.  Ridgway,  33  111.  473 ;  John- 
son V.  Tompkins,  Fed.  Cas.  No.  7416;  11  Rul,  Case  Law,  p. 
793 ;  3  Starkey,  Evidence,  1448. 

Adkixs,  J.,  delivered  the  opinion  of  the  Court. 

On  May  16th,  1920,  Max  Fleisher,  the  appellant,  while  in 
charge  of  the  first  floor  of  his  store  in  Hagerstown,  saw 
Josephine  Ensminger,  the  appellee,  who  was  employed  as  a 
saleswoman  in  said  store,  sell  two  hair  nets,  and  drop  the 
proceeds,  twenty  cents,  in  the  pocket  of  her  apron.  It  ap- 
pears from  the  testimony  that  the  rules  of  the  establishment 
required  the  clerks,  after  making  sales,  to  wrap  up  the  mer- 
chandise sold  and  receive  the  money  for  it,  before  handing 
it  to  the  customer,  and  then  take  the  money  to  the  cash  regis- 
ter, ring  it  up,  take  the  receipt  or  slip  from  the  register, 
wrap  it  up  with  the  merchandise,  and  then  hand  the  parcel 
to  the  customer.  There  is  a  conflict  of  testimony  as  to 
whether  appellee  had  been  instructed  in  these  rules,  but  she 
testifies  that  her  practice  was  to  do  these  things  because  she 
saw  the  other  girls  doing  them.  On  this  occasion,  she  says, 
she  put  the  money  in  her  pocket,  because  a  lady  was  waiting 
for  her  to  show  her  goods,  and  she  did  not  stop  to  go  to  the 
cash  register,  intending  to  do  so  after  waiting  on  the  custo- 
mer; that  before  she  had  time  to  do  so  she  was  sent  for  by 
appellant  to  go  to  his  ofiice  on  the  third  floor. 

Fleisher  testified  that  Hoffman,  the  manager  of  the  first 
floor,  came  in  right  after  the  sale  of  the  nets  and  the  deposit 
of  the  money  by  Miss  Ensminger  in  her  pocket,  and  he  told 
Hoffman  to  watch  her  pretty  close  and  see  if  she  would  ring 
up  the  money  before  he  called  her  to  his  office;  that  Miss 
Ensminger  passed  the  cash  register  several  times  while  he 
Yvas  talking  to  Hoffman,  and  before  he  left  she  passed  over 
to  the  left  and  was  folding  some  veils ;  that  he  then  went  to 
the  second  floor  and  from  there  to  his  office  on  the  third  floor 
and  told  the  operator  to  call  her  to  his  office,  and  that  she 
came  in  response  to  the  call. 
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Miss  Ensininger's  account  of  the  call  to  Fleisher's  office 
and  the  subsequent  occurrences  was  as  follows : 

That  after  Mrs.  Heckert,  the  customer  to  whom  she  went 
after  selling  the  nets,  left  the  store,  Robert  Chatkins,  an  em- 
ployee, told  her  Fleisher  wanted  to  see  her  on  the  third  floor 
and  she  said  "all  right,"  and  she  and  Chatkins  started  to  the 
elevator;  that  she  had  started  for  the  register  to  ring  up  the 
twenty  cents;  that  both  of  them  Avent  up  in  the  elevator  to 
the  third  floor;  "we  got  off  and  he  took  me  back  to  Mr. 
Fleisher's  office,  and  on  the  way  back  to  the  elevator,  I  saw 
Mr.  Marks  coming  through  there  on  the  first  floor — ^he  was 
getting  the  money  from  the  registers  and  I  said  ^why,  there 
is  Mr.  Marks  now,'  and  he  said,  *He  will  be  up  after  awhile,' 
or  something  like  that.  We  went  on  up  and  he  took  me  back 
to  Mr.  Fleisher's  office  and  he  said  *here  she  is,'  as  he  opened 
the  door,  and  Mr.  Fleisher  said,  *tell  her  to  come  in.'  I  went 
in  and  he  closed  the  door  behind  me,  and  Mr.  Fleisher  and 
Mr.  Monday  were  in  there."  Monday,  it  appears,  was  jani- 
tor of  the  building  and  general  utility  man. 

Continuing,  the  witness  said:  "Mr.  Fleisher,  as  soon  as 
I  got  in  the  door  he  said,  ^Miss  Ensminger,  how  much  money 
have  you  got  in  that  pocket  ?'  I  said,  ^one  doUar  and  twenty 
cents ;  the  twenty  cents  is  yours  and  the  dollar  is  mine.'  And 
then  I  started  to  tell  him  about  where  I  got  the  twenty  cents 
and  the  dollar  and  everything.  I  would  go  to  say  he  would 
call  me  a  liar  and  a  thief.  And  then  I  told  him  that  the 
twenty  cents  was  for  hair  nets  and  the  dollar  was  money  that 
mother  had  given  me  to  buy  ribbons  for  the  children.  It  wa^ 
close  to  field  day,  and  they  had  to  have  the  ribbon  for  Mon- 
day morning,  and  T  could  hardly  tell  him,  he  kept  hollering 
nt  me  so  loud  and  then  calling  me  a  damn  liar  and  everything; 
else.  He  called  me  a  bastard  and  most  everything  else  he 
could  think  of,  and  he  asked  me  who  my  girl  friends  were, 
and  I  told  him  Miss  Mower  and  Miss  Darby,  and  he  said, 
"Do  they  steal  and  lie  like  you  do  ?"  And  I  wanted  to  say 
no,  and  he  kept  hollering  at  me  that  I  was  a  thief  and  every- 
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thing  like  that,  and  he  asked  me  what  church  I  went  to  and 
I  told  him  St.  John's,  and  he  asked  me  who  my  pastor  was, 
and  I  said  Beverend  Harms,  and  he  asked  me  how  often  I 
went  to  Sunday  school  and  I  said  'most  every  Sunday.'  I 
said,  'unless  I  am  sick.'  Then  he  asked  me  what  kind  of 
hose  I  had  on  and  I  told  him  lisle.  He  said,  'let  me  see,'  and 
sort  of  leaned  over  his  desk  to  see,  and  then  said  'you  stole 
them  and  you  have  been  stealing  hose  all  along.  How  many 
pair  of  hose  have  you  up  home  that  you  stole  from  me  V  and 
T  said,  'I  haven't  any,'  but  he  kept  saying  I  was  a  thief  and 
asked  me  what  else  I  had  up  home  that  I  had  stolen  from 
him,  and  I  told  him  'nothing,'  and  he  kept  on  calling  me  a 
thief.  Then  he  asked  me  if  I  had  a  pocketlx)ok,  and  I  told 
him,  'in  my  locker.'  He  asked  me  for  my  key  and  I  told 
him  that  I  had  lost  the  key  or  mislaid  it  at  home.  I  said  I 
didn't  know  just  where  it  was,  so  he  asked  Mr.  Monday  to 
go  down  and  get  my  pocketbook,  and  Mr.  Monday  told  him 
he  would  not  go  unless  I  went  along.  So  he  told  me  to  go 
down  with  Mr.  Monday,  and  we  went  down  to  the  first  floor 
on  the  elevator,  and  then  we  had  to  go  down  in  the  cellar  like 
to  the  lockers,  and  Mr.  Monday  went  along  down  with  me 
and  I  got  the  pocketbook  out  of  the  locker,  and  he  and  I  went 
upstairs  on  the  elevator  and  we  went  to  Mr.  Fleisher's  office, 
and  I  handed  the  pocketbook  to  Mr.  Fleisher  and  he  opened 
it  and  I  had  $6.21,  and  there  was  another  piece  of  paper 
with  a  verse  on  it  on  one  side  and  my  sister's  name  on  the 
other,  and  he  looked  at  that  and  he  said,  'you  stole  this 
money,  too,'  and  he  asked  me  where  I  got  the  money  and  I 
told  him  that  it  was  my  pay  for  that  week,  what  I  had  left 
of  pay  when  we  was  paid  on  Friday  night.  *  *  *  While  we 
were  down  stairs,  Mr.  Fleisher  had  taken  the  $1.20  that  I 
had  in  my  pocket  into  Mr.  Sach's  office — ^that  was  another 
manager — so  he  went  over  there  and  got  the  $1.20,  and  he 
gave  me  the  twenty  cents  and  he  said  to  take  it  down  and 
ring  it  up  on  the  cash  register,  and  he  said  'here  is  the  dol- 
lar, it  isn't  yours,  but  T  will  give  it  to  you,'  and  I  said,  'all 
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ri^ht'  and  he  said,  *go  over  in  the  lavatory  in  the  alteration 
room  and  wash  your  face  and  don't  tell  anybody  anything 
about  it.  Just  go  down  and  ring  up  the  money  and  fix  up 
your  slips/  Then  he  asked  me  if  I  was  coming  back  on 
Monday  morning,  and  I  said  I  didn't  know."  She  further 
testified,  that  Fleisher  said  to  her  in  his  office,  'T)o  you 
know  what  T  could  do  with  you  ?  I  could  have  you  arrested.'* 
That  it  was  over  a  half  hour  from  the  time  she  went  to 
Fleisher's  office  until  he  said,  "now  you  can  go" ;  that  while 
she  was  in  the  office  she  was  crying;  that  she  was  scared  and 
afraid  she  would  be  arrested  or  "something  like  that";  that 
Monday  was  standing  over  at  the  radiator  at  the  side  of  the 
room  when  she  first  went  up ;  that  when  she  came  back  after 
getting  the  pocketbook,  he  stood  at  the  door  and  that  the  door 
was  closed  by  him.  In  answer  to  the  question  why  she  stayed 
in  Fleisher's  office,  she  said,  "Because  I  had  to."  "Q.  Why 
did  you  think  you  had  to  stay  there?  A.  Because  I  was 
afraid  to  leave.  He  told  me  I  was  a  liar  and  a  thief  and  he 
told  me  he  could  arrest  me  and  T  was  afraid  to  leave.  Q. 
Why  ?    A.  I  was  afraid  he  would  arrest  me." 

On  cross-examination  she  said,  when  she  was  told  that 
Fleischer  wanted  to  see  her  in  his  office,  she  was  willing  to 
go  to  see  what  he  wanted,  and  was  satisfied  to  explain  that 
she  did  not  do  what  she  was  accused  of  doing.  ^T!  thought 
that  if  I  would  go  he  would  have  me  arrested  or  something 
else.  I  don't  know  what  he  would  do."  In  answer  to  the 
question  whether  she  was  satisfied  to  go  down  and  get  her 
pocketbook  from  her  locker,  she  said,  '^ell,  I  was  satisfied 
to  go,  but  he  had  to  tell  me  to  go.  He  did  tell  me  to  go.  He 
had  ordered  me  to  go."  "Q.  Did  he  tell  you  to  go  and  were 
you  satisfied  to  go  ?  A.  Under  his  orders  I  was.  That  is,  I 
wanted  to  get  the  pocketbook  to  prove  to  him.  Q.  You  were 
anxious  to  show  him  that  you  hadn't  done  what  he  accused 
you  of  doing  ?  A.  Yes,  I  wanted  to  show  him.  I  was  afraid 
ii  T  didn't.  He  had  told  me  he  could  have  me  arrested.  Q. 
Did  he  tell  vou  that  before  or  afterwards?    A.  It  must  have 
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been  before,  because  that  was  my  intention.  That  is  the 
reason  I  went.  Q.  Yon  wanted  Mr.  Eleisher  to  see  just 
what  money  you  had  down  in  your  locker  ?  A.  Yes,  sir.  Q. 
"Now  how  far  down  did  Mr.  Monday  go  with  you  ?  A.  He 
went  clear  down  to  the  locker." 

She  had  previously  testified  that  she  did  not  remember 
whether  it  was  before  or  after  she  went  to  get  her  pocket- 
book  that  Fleisher  told  her  he  could  have  her  arrested. 

The  plaintiff  was  corroborated  by  other  witnesses  as  to  much 
of  the  abusive  language  which  she  testified  was  used  toward 
her  by  the  defendant,  all  of  which  was  denied  by  the  defend- 
ant and  several  other  witnesses.  The  plaintiff  alone  testified 
that  defendant  said  he  could  have  her  arrested.  Her  other 
witnesses  did  not  hear  this ;  and  defendant,  and  others  testi- 
fying in  his  behalf,  positively  denied  that  anything  of  this 
kind  was  said.  It  also  appears  that  a  ncn  pros  of  another 
suit  was  taken  by  the  plaintiff  when  the  court  was  about  to 
direct  a  verdict  for  the  defendant  because  of  the  absence  of 
any  such  testimony. 

This  appeal  is  from  a  judgment  in  favor  of  the  plaintiff. 
There  are  three  bills  of  exception  in  the  record.  The  first 
and  second  are  to  rulings  of  the  court  on  testimony  and  are 
clearly  unimportant.  It  is  sufficient  to  say  as  to  them  that 
we  find  no  error  in  these  rulings.  The  testimony  admitted 
over  objections  tended  to  show  how  the  plaintiff  came  by 
part  of  the  money  which  was  in  her  pocket  at  the  time  the 
investigation  was  made  by  defendant. 

The  third  is  to  the  granting  of  plaintiff's  first,  second, 
third,  and  fourth  prayers  and  to  the  overruling  of  defend- 
ant's special  exception  to  plaintiff's  second  prayer;  and  to 
the  rejection  of  defendant's  first,  second,  third,  and  seventh 
prayers,  and  to  the  modification  of  defendant's  fourth  and 
sixth  prayers. 

The  Reporter  will  set  out  all  the  prayers  of  defendant,  and 
the  granted  prayers  of  the  plaintiff,  and  defendant's  special 
exception  to  plaintiff's  second  prayer. 
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Defendant,  by  his  first  prayer,  sought  to  have  the  case 
withdrawn  from  the  jury  on  the  ground  that  under  the  plead- 
ings there  was  no  evidence  legally  sufficient  to  entitle  the 
plaintiff  to  recover. 

Any  deprivation  of  the  liberty  of  another  without  his  con- 
sent, whether  by  violence,  threats  or  otherwise,  constitutes  an 
imprisonment.    JBertiheimer  v.  Becker,  102  Md.  254. 

And  if  this  is  done  unlawfully,  it  is  false  imprisonment, 
without  regard  to  whether  it  is  done  with  or  without  prob- 
able cause.    Lewin  v.  Uzeber,  65  Md.  341. 

That  being  the  law,  we  cannot  say  that  there  was  no  evi- 
dence in  this  case  to  go  to  the  jury.  Its  weight,  of  course, 
was  for  them.     The  prayer  was  therefore  properly  refused. 

His  third  prayer  is  not  in  a  form  which  we  could  approve, 
and,  even  if  otherwise  unobjectionable,  was  calculated  to  con- 
fuse or  mislead  the  jury.  His  seventh  prayer  was  mislead- 
ing without  proper  qualification. 

Plaintiff's  first  prayer  correctly  defines  "imprisonment'^ 
and  is  unobjectionable.    Bemheimer  v.  Becker,  supra. 

Her  third  prayer  presents  the  case  fairly  to  the  jury  and 
requires  the  finding  of  every  fact  necessary  to  recovery.  It 
was  therefore  properly  granted. 

Her  fourth  prayer  is  correct  as  a  legal  proposition,  and 
was  not  specially  excepted  to. 

We  find  no  substantial  objection  to  the  court's  modifica- 
tion of  defendant's  fourth  and  sixth  prayers.  As  offered,  the 
fourth  denied  the  right  of  recovery  if  the  jury  should  be- 
lieve from  the  evidence  that  defendant  was  satisfied  and 
willing  to  come  to  and  remain  at  defendant's  office,  and  to 
go  to  the  cloak  room  and  get  her  pocketbook,  and  then  to  re- 
turn and  remain  at  the  office.  The  addendum  merely  told 
the  jury  that  such  satisfaction  and  willingness  alone  were 
not  sufficient  to  defeat  recovery  if  they  were  produced  by  the 
belief  that  if  she  did  not  do  any  of  these  things  she  would  be 
arrested  or  force  would  be  used.  The  modification  simply 
qualifies  the  prayer  as  to  the  one  proposition  contained  in  it 
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as  offered.  The  majority  of  the  court  does  not  find  that  the 
prayer  as  modified  was  misleading  when  considered  in  con- 
nection with  the  other  granted  prayers. 

His  sixth  prayer  as  modified  simply  told  the  jury  that  the 
facts  set  out  in  the  original  prayer  were  not  aZone  sufficient 
to  defeat  recovery,  if  the  detention  or  restraint  of  the  de- 
fendant was  accomplished  by  force  or  show  of  force.  If 
there  was  any  tendency  in  this  prayer  to  mislead*,  it  was 
cured  by  the  granting  of  defendant's  eighth  and  ninth  pray 
ers. 

It  remains  to  consider  plaintiff's  second  and  defendant's 
second  prayers. 

The  special  exception  to  plaintiff's  second  prayer  was 
properly  overruled. 

The  majority  of  the  court  holds  that  the  omission  from 
this  prayer  of  any  specific  reference  to  the  alleged  threat  of 
the  defendant,  implied  from  his  alleged  statement  to  the 
plaintiff  "that  he  could  have  her  arrested,"  and  the  rejection 
of  defendant's  second  prayer,  which  specifically  instructed 
the  jury  that  the  finding  that  defendant  made  such  statement 
was  necessary  to  recovery,  were  not  prejudicial  errors,  in 
view  of  the  full  and  fair  presentation  of  the  law  as  applic- 
able to  all  the  facts  of  the  case  in  plaintiff's  third  prayer  and 
in  defendant's  eighth  and  ninth  prayers. 

The  majority  of  the  court  finding  no  prejudicial  error  in 
any  of  the  rulings  excepted  to,  the  judgment  will  be  affirmed. 

Judgment  affirmed,  with  costs  to  appellee. 
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STATE  ACCIDENT  FUND 

JULIA  JACOBS'  ADMINISTRATOR. 

Workmen's  Compensation — Dependent  Dying  After  Award — 
Rights  of  Personal  Representative, 

In  the  absence  of  a  specific  statutory  provision  to  the  con- 
trary, an  award  to  one  as  having  been  wholly  dependent  for 
support  on  a  deceased  employee,  vests  in  such  dependent  when 
the  award  is  made,  so  that,  in  case  of  the  death  of  the  depend- 
ent, his  or  her  personal  representative  is  entitled  to  the  bal- 
ance, if  any,  remaining  unpaid. 

Decided  March  22nd,  1922. 

Appeal  from  the  Circuit  Court  for  Caroline  County  (Hop- 
per and  WicKEs,  JJ.). 

Petition  by  T.  Alan  Goldsborough,  administrator  of  Julia 
Jacobs,  deceased,  to  the  State  Industrial  Accident  Commis- 
sion, praying  that  the  unpaid  balance  of  an  award  made  to 
said  deceased  against  the  State  Accident  Fund  be  ordered 
to  be  paid  to  said  administrator.  From  an  order  of  the  cir- 
•cuit  court  affirming  an  order  of  the  said  commission  grant- 
ing the  petition,  the  State  Accident  Fund  appeals.    Affirmed. 

The  cause  was  argued  before  Boyd,  C.  J.,  Bbiscoe, 
Thomas,  Pattison,  Uenee,  STOCKBEiDofe,  Adkinb,  and 
Offutt,  JJ. 

A,  W.  W,  Woodcock,  Assistant  Attorney  Oeneral,  with 
whom  was  Alexander  Armstrong,  Attorney  General,  on  the 
brief,  for  the  appellant. 

T,  Alan  Goldsborough,  for  the  appellee. 

Boyd,  C.  J.,  delivered  the  opinion  of  the  Court. 

On  December  10,  1915,  Frank  Jacobs,  a  son  of  Julia 
Jacobs,  was  killed  while  in  the  employ  of  Otis  M.  Hignutt, 
in  Caroline  Coimty,  Maryland.    In  State  Accident  Fund  et 
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ah  V.  J  vita  Jacobs,  134  Md.  133,  she  was  held  to  be  entitled 
to  compensation  under  the  Workmen's  Compensation  Act, 
being  chapter  800  of  the  Acts  of  1914,  and  now  article  101 
of  the  Code.  By  an  order  of  the  State  Industrial  Accident 
Commission,  passed  April  24th,  1919,  shortly  after  the  deci- 
sion of  this  Court,  O.  M.  Hignutt,  employer,  and  the  State 
Accident  Fund,  insurer,  were  directed  to  pay  her  the  sum  of 
$4.50  per  week,  payable  weekly,  for  the  period  of  eight  years, 
beginning  as  of  the  10th  day  of  December,  1915,  as  compen- 
sation arising  out  of  the  accidental  injury  and  resultant 
death  of  her  son.  The  sum  of  $801  was  paid  her  as  compen- 
sation to  May  9th,  1919,  and  $4.50  a  week  from  that  time 
until  July  5th,  1919,  when  she  died,  and  the  payments 
ceased — having  been  refused  by  the  State  Accident  Fund,  in- 
surer. The  appellee  was  appointed  administrator  of  Julia 
Jacobs  and  claimed  $1,039.50  as  the  balance  due  from  July 
5th,  1919,  the  date  of  the  death  of  Mrs.  Jacobs,  to  Decem- 
ber 10th,  1923,  being  the  end  of  the  eight  years.  On  Febru- 
ary 20th,  1920,  the  Commission  ordered  the  employer  and 
the  State  Accident  Fund,  insurer,  to  pay  the  administrator 
the  balance  due.  An  appeal  was  taken  to  the  Circuit  Court 
for  Caroline  County,  which  affirmed  the  order  of  the  State 
Industrial  Accident  Commission,  and  this  appeal  is  taken 
from  the  action  of  that  court.  No  point  is  made  about  the 
form  of  the  order,  and  therefore  it  need  not  be  referred  to 
more  fully. 

The  question  for  our  determination  is:  Did  the  award 
for  compensation  made  to  the  dependent  mother  so  vest  in 
her  that  at  her  death  the  unpaid  payments  passed  to  her  per- 
sonal representative,  or  did  those  payments  properly  cease, 
under  our  statute,  at  her  death  ?  We  understand  that  Mrs. 
Jacobs  was  either  actually  paid  up  to  the  time  of  her  death 
all  sums  then  due  under  the  award,  or,  if  not,  that  no  ques- 
tion is  made  in  this  case  as  to  any  of  the  payments  due  be- 
fore her  death,  and  that  we  are  simply  asked  to  pass  on  what 
had  not  become  due  at  that  time. 
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There  seems  to  be  considerable  conflict  between  the  deci- 
sions of  the  courts  on  the  subject,  but  most  of  that  apparent 
conflict  is  due  to  the  terms  of  the  statutes  of  the  different 
jurisdictions.  In  referring  to  sections  of  the  law,  we  will, 
unless  the  contrary  is  stated,  refer  to  the  sections  of  article 
101  in  the  Code,  and  not  to  those  of  the  original  act.  There 
is  some  difference  in  the  numbers  after  section  33,  evidently 
due  to  the  fact  that  what  was  section  33%  of  the  Act  of  1914 
is  numbered  34  in  the  Code  (3rd  vol.).  We  must  also  bear 
in  mind  that  the  accident  to,  and  death  of,  Frank  Jacobs  oc- 
curred on  December  10th,  1915,  and  hence  statutes  passed 
after  that  time,  which  might  otherwise  affect  the  daim,  are 
not  applicable  to  this  case — such,  for  example,  as  chapter 
456  of  the  Acts  of  1920,  which  amended  a  number  of  the  sec- 
tions in  the  Code.  That  act  concluded  by  saying  "that  noth- 
ing in  this  act  shall  affect  any  rights  arising  from'  injuries 
or  disabilitites  received  prior  to  June  1,  1920."  In  section 
36,  as  amended  by  the  latter  act,  there  is  a  provision  that 
"the  right  to  any  compensation  payable  to  any  dependent 
and  unpaid  at  the  date  of  death  of  any  such  dependent  shall 
survive  to  and  be  vested  in  the  surviving  dependents  as  the 
Commission  may  determine,  if  there  be  such  surviving  de- 
pendents, and  if  there  be  none  such,  then  the  compensation 
shall  cease."  Section  36  provides  that  "each  employe  (or 
in  case  of  death  his  family  or  dependents),  entitled  to  re- 
ceive compensation  under  this  article,  shall  receive  the  same 
in  accordance  with  the  following  schedule,"  etc.,  etc. :  That 
is  then  set  out  in  sub-sections  1,  2,  3,  and  4  of  that  section, 
and  section  36  continues: 

"In  case  the  injury  causes  death  within  the  period 
of  two  years,  the  benefits  shall  be  in  the  amounts  and 
to  the  persons  following: 

"If  there  be  no  dependents,  the  disbursements  shall 
be  limited  to  the  expenses  provided  for  in  section  thir- 
ty-seven hereof. 

"If  there  are  wholly  dependent  persons  at  the  time 
of  the  death,  the  payment  shall  be  fifty  per  cent,  of 
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the  average  weekly  wages^  and  to  continue  for  the  re- 
mainder of  the  period  between  the  date  of  the  death 
and  eight  years  after  the  date  of  the  injury,  and  not 
to  amount  to  more  than  a  maximum  of  four  thousand 
two  hundred  and  fifty  dollars,  nor  less  than  a  mini- 
mum of  one  thousand  dollars/' 

Then,  after  making  provision  for  partly  dependent  persoT^e 
at  the  time  of  the  death,  it  provides  that: 

"The  following  persons  shall  be  presumed  to  be 
wholly  dependent  for  support  upon  a  deceased  em- 
ployee: A  wife  or  invalid  husband  ('invalid'  meaning 
one  physically  or  mentally  incapacitated  from  earn- 
ing), a  child  or  children  under  the  age  of  sixteen 
years  (or  over  said  age  if  physically  or  mentally  inca- 
pacitated from  earning)  living  with  or  dependent  upon 
the  parent  at  the  time  of  the  injuiy  or  death,"  and 
continues,  "In  all  other  cases,  questions  of  depend- 
ency, in  whole  or  in  part,  shall  be  determined  in 
accordance  with  the  facts  in  each  particular  case  ex- 
isting at  the  time  of  the  injury  resulting  in  death  of 
such  employee,  but  no  person  shall  be  considered  as 
dependent  unless  such  person  be  a  father,  mother, 
grandfather,  grandmother,  stepchild  or  grandchild,  or 
brother  or  sister  of  the  deceased  employee,  including 
those  otherwise  specified  in  this  section." 

Mrs.  Jacobs  was  determined  to  be  wholly  dependent,  and 
the  award  was  accordingly  made.  The  language  of  the  stat- 
ute, as  we  have  seen,  is  "the  payment  shall  be  fifty  per  cent, 
of  the  average  weekly  wages,  and  to  continue  for  the  re- 
mainder of  the  perwd  between  the  date  of  the  death  and  eight 
years  after  date  of  the  injury."  After  the  Commission  does 
what  is  required  of  it — determine  the  preliminary  questions 
as  to  the  employment,  average  weekly  wages,  the  dependency 
of  the  claimant,  etc. — it  is  required  by  the  statute  to  allow 
the  compensation  as  fixed,  unless,  of  course,  it  is  otherwise 
provided  for  somewhere  in  the  statute. 


Digitized 


by  Google 


626      ACCIDENT  FUND  vs.  JACOBS'  ADME. 

Opinion  of  the  Court.  [140 

In  addition  to  what  we  have  already  quoted,  the  following 
sections  of  our  statute  may  be  referred  to : 

"In  case  of  the  remarriage  of  a  dependent  widow  of 
a  deceased  employee  without  dependent  children^  all 
compensation  under  this  article  shall  cease"  (section  43). 

"If  a  beneficiary  shall  reside  or  remove  out  of  the 
State  and  shall  have  been  such  non-resident  for  a 
period  of  one  year,  the  Commission  may,  in  its  dis- 
cretion, convert  any  payments  thereafter  to  become 
due  to  such  beneficiary  into  a  lump  sum  payment,  not 
in  any  case  to  exceed  twenty-four  hundred  dollars,  by 
paying  a  sum  equal  to  three-fourths  of  the  then  value 
of  such  payments"  (section  44). 

Section  50  provides  for  the  benefits  in  case  of  death  being 
paid  to  one  or  more  of  the  dependents  for  the  benefit  of  all, 
as  may  be  determined  by  the  Commission,  and  that  the  de- 
pendent or  persons  to  whom  the  benefits  are  paid  shall  apply 
the  same  to  the  use  of  the  several  beneficiaries  thereof,  ac- 
cording to  their  respective  claims  upon  the  decedent  for  sup- 
port, in  compliance  with  the  findings  and  directions  of  the 
Commission. 
Section  51  is: 

"In  every  case  providing  for  compensation  to  an 
employee  or  his  dependent,  excepting  temporary  dis- 
ability, the  Commission  may,  if  in  its  opinion  the 
facts  and  circumstances  of  the  case  warrant  it,  allow 
the  compensation  to  be  paid  in  a  partial  or  a  total 
lump  sum." 

Section  52  provides  that: 

"No  money  payable  under  this  article  shall,  prior  to 
issuance  and  delivery  of  the  warrant  or  voucher  there- 
for, be  capable  of  being  assigned,  charged  or  taken  in 
execution  or  attachment." 

There  is  also  the  further  provision  that: 

"The  powers  and  jurisdiction  of  the  Commission 
over  each  case  shall  be  continuing,  and  it  may,  fi'om 
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time  to  time,  make  such  modifications  or  change  with 
respect  to  former  findings  or  orders  with  respect  there- 
to as,  in  its  opinion,  may  be  justified"  (section  64). 

The  case  of  Adleman  v.  Ocean  Accident  and  Quaraniy 
Corporation,  130  Md.  572,  although  not  directly  involving 
the  main  question  now  before  us,  sheds  considerable  light  on 
it.  That  was  a  ease  of  a  partly  dependent  sister  of  a  de- 
ceased employee,  who  married  after  compensation  had  been 
allowed  her,  and  it  was  contended  that  she  thereby  lost  the 
right  to  compensation.  Judge  Thomas,  speaking  for  the 
Court,  said :  "This  obligation  to  pay  and  the  right  to  receive 
are  not,  by  the  terms  of  the  Act,  made  conditional  upon  the 
l>eneticiary  remaining  inimarried,  or  dependent  upon  his  or 
her  subsequent  state  of  dependency,  and  nowhere  in  the  act 
is  there  found  express  authority  to  the  Commission  to  abate 
the  compensation.  The  relief  to  the  dependents  of  the  de- 
ceased employee  provided  by  the  act  is  in  lieu  of  that  afforded 
by  the  common  law^,  and  sub-section  11  of  section  62  of  the 
Act  (63  of  the  Code),  defines  'beneficiary'  as  'a  husband, 
wife,  child,  children  or  dependents  of  an  employe  in  whom 
shall  vest  a  right  to  receive  payment  under  the  Act.'  The 
Act  defines  the  duties  and  powers  of  the  Commission,  and  in 
the  absence  of  a  clear  grant  of  such  power,  we  would  not  be 
justified  in  holding  that  it  is  authorized  to  abate  compensa- 
tion expressly  provided  by  the  Act  as  'sure  and  certain  relief 
for  those  who  were  partly  dependent  upon  a  deceased  em- 
ployee, and  whose  right  thereto  has  been  determined  and  has 
vested  in  accordance  with  the  terms  of  the  Act." 

It  was  contended  in  that  case  that  the  provisions  of  section 
53  of  the  Act  (54  of  the  Code),  quoted  above,  authorized  the 
Commission  to  ahate  or  modify  an  award  made  to  a  depend- 
ent sister  who  afterwards  married,  bnt  we  held  that  the  ques- 
tion of  dependency  and  the  amount  of  benefits  depended 
upon  facts  existing  at  the  time  of  the  injury,  and  any  modi- 
fication or  change  by  the  Commission  of  its  former  findings 
must  likewise  be  based  upon  the  facts  existing  at  that  time. 
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It  was  also  contended  that  under  sections  49  (50  of  the  Code) 
and  53  (54  of  the  Code),  the  Commission  oould  re-apportioii 
the  compensation  among  the  dependents,  and  that  it  could 
abate  it  entirely,  but  Judge  Thomas,  after  saying  that  the 
statute  fixes  the  amount,  said:  ^^That  amount  cannot  be 
changed  by  the  Commission,  but  must  be  paid  to  one  or  more 
of  the  dependents,  for  the  benefit  of  aU,  or  may  be  appor- 
tioned among  them  as  the  Commission  may  deem  just  and 
equitable." 

The  Commission  in  that  case  awarded  $12.50  weekly  to 
the  mother  and  sister  of  a  deceased  employee,  and  appor- 
tioned it  between  them  equally.  We  held  that  the  marriage 
of  the  sister  did  not  affect  her  right  to  receive  compensation 
and  did  not  authorize  the  Commission  to  abate  or  modify 
the  award  made  to  the  sister. 

Judge  Thomas  also  referred  to  section  42  (43  of  Code) 
as  to  remarriage  of  a  dependent  widow,  and  said:  *^ut 
there  is  no  such  provision  in  reference  to  other  dependents 
mentioned  in  the  Act,  and  it  is  reasonable  to  conclude  that  if 
the  Legislature,  while  dealing  with  the  subject  of  abatement 
of  compensation,  had  intended  the  compensation  provided 
for  a  sister  to  abate  upon  her  marriage,  it  would  have  so 
declared  in  express  terms." 

It  is  tnie  it  has  been  found  necessary  or  desirable  by  the 
Legislature  of  this  State,  as  well  as  those  of  other  states,  to 
amend  this  class  of  laws  considerably,  as  experience  in  laws 
involving  such  radical  changes  as  the  compensation  acts  must 
cause  those  connected  with  the  enforcement  of  them  to  see 
that  changes  are  necessary,  but  it  would  be  difficult  to  con- 
clude from  an  examination  of  our  statute,  as  it  was  in  1915, 
that  it  was  intended  that,  after  a  mother  of  an  employee, 
who  died  as  a  result  of  an  accident  when  engaged  in  such 
work  as  our  statute  covers,  had  received  an  award  of  com- 
pensation by  reason  of  his  death,  but  died  before  receiving 
all  of  the  compensation,  her  administrator  would  not  be  en- 
titled to  the  amount  unpaid.     Tt  is  true  that  primarily  the 
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statute  is  intended  to  protect  employees  and  their  depend- 
ents, but  in  the  absence  of  some  definite  expression  by  the 
Legislature  to  the  contrary,  it  cannot  be  held  that  the  admin- 
istrator of  a  deceased  dependent,  who  had  received  such  an 
award  as  the  one  before  us,  cannot  recover  what  was  still  due. 
While  the  argument  is  made,  and  it  may  be  admitted  to  have 
force,  that  the  statute  was  intended  to  provide  for  depend- 
ents, in  case  of  the  death  of  employees,  and  not  for  others, 
the  same  argument  was  made  in  the  Adleman  Case,  and 
under  that  decision,  although  a  sister  might,  after  marriage, 
have  been  amply  provided  for  by  her  husband  and  be  in  no 
respect  dependent  upon  the  compensation  received,  as  the 
result  of  her  brother's  death,  we  held  that  it  could  not  be 
abated  or  modified,  because  the  statute  had  not  authorized 
that  to  be  done. 

It  is  true  that  Judge  Thomas^  in  the  Adlenum  Case,  said : 
"When  we  speak  of  the  right  to  the  compensation  as  resting 
in  the  beneficiary,  we  do  not  mean  to  indicate  that  the  right 
of  those  partly  dependent  to  the  compensation  awarded  them 
is  a  vested  right  in  the  sense  that  if  they  should  die  before 
the  completion  of  the  weekly  payments  allowed  them,  the 
right  to  the  same  would  devolve  upon  their  personal  repre- 
sentatives," but  he  immediately  followed  that  by  saying: 
"That  question  is  not  presented  by  the  record,  and  we  are 
not  to  be  understood  as  expressing  any  opinion  in  regard  to 
it,"  which  was  a  very  proper  precaution  to  take  by  reason 
of  the  language  he  had  just  used. 

We  are  of  opinion,  however,  that  as  the  statute  then  stood, 
it  did  not  authorize  the  State  Accident  Commission  to  hold 
that  upon  the  death  of  Mrs.  Jacobs  the  award  of  compensa- 
tion abated  or  ceased  to  be  payable.  If  the  insurer  had  been 
an  insurance  company,  instead  of  the  State  Accident  Fund, 
there  would  have  been  nothing  in  the  contract  of  insurance, 
or  in  the  statute  which  could  have  been  read  into  it,  provid- 
ing that  the  payments  should  cease  upon  the  death  of  Mrs. 
Jacobs  within  the  eight  year  period,  but,  on  the  contrary,  the 
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^statute  said  tliey  should  continue  during  that  period  and  the 
order  of  the  Commission  was  that  they  should  be  so  paid. 
Moreover,  when  the  insurance  is  taken  out,  there  is  no  allow- 
ance in  case  of  death  of  a  dependent  when  the  premium  is 
paid.  It  will  not  bo  contended  that  the  State  Accident  Fund 
was  to  have  an  earlier  release  from  the  payments  than  an 
insurance  company,  accepted  by  the  Commission,  would  have 
liad.  If  it  is  an  unnecessary  or  improper  burden  to  be  put 
on  an  insurance  company,  or  unfair  advantage  given  to  the 
estate  of  a  sole  dependent  who  died  before  the  eight  year 
period  had  elapsed,  it  has  now  been  corrected  by  the  statute, 
and  perhaps  there  are  few,  if  any  other  cases  in  this  State 
nffoctod  by  our  decision. 

The  case  of  State  ex  reh  Munding  v.  Industrial  Commis- 
sion, 92  Ohio  St.  434,  Ann.  Cas.  1917  D,  1162,  is  entitled 
to  much  weight,  as  there  is  great  similarity  between  the  Ohio 
statute  and  ours,  which  was  in  force  when  the  accident  re- 
sulting in  the  death  of  young  Jacobs  occurred.  It  has  been 
said  that  the  ^Maryland  Act  of  1914  was  largely  borrowed 
from  the  Ohio  statute,  except  as  to  amounts  in  reference  to 
the  award  of  compensation,  and  whether  that  be  correct  or 
not,  there  is  certainly  a  very  striking  similarity  between 
them.  Chief  Justice  Nichols,  of  the  Ohio  Supreme 
Court,  said  a  part  of  section  35  of  that  statute,  which  is  in 
substance  the  same  as  our  36,  excepting  as  to  amounts,  "is 
practically  conclusive  of  the  case,  as  it  has  every  element  nec- 
essary to  confer  a  vested  right.  A  fixed  amount  is  awarded 
to  a  definite  person  as  a  matter  of  right,  with  no  language 
snprgesting  in  any  way  an  abatement  of  the  award  on  the 
death  of  the  person  to  whom  it  is  made,  prior  to  the  pay- 
ment of  the  same  in  full,  and  we  must  hold  that  it  speaks  for 
itself,  unless  some  other  section  or  sections  of  the  Act  condi- 
tion or  limit  the  right  to  this  compensation."  He  then  re- 
ferred to  their  section  36,  which  corresponds  with  our  section 
50,  their  sections  39,  40  and  41,  which  correspond  with  our 
sections  54,  51  and  52. 
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That  case  decided  that  an  award  of  compensation  under 
their  section  35  (which  corresponds  with  our  section  36)  to 
a  wholly  dependent  person,  vests  in  the  dependent,  when  the 
award  is  made,  so  that,  in  case  of  the  death  of  said  depend- 
ent, his  or  her  personal  representative  is  entitled  to  the  bal- 
ance, if  any,  remaining  unpaid.  That  is  a  decision  on  the 
precise  question  under  a  statute  which  is,  in  substance,  ex- 
actly the  same  as  ours,  in  so  far  as  this  point  is  involved. 
In  the  Adieman  Case  Judge  Thomas  quoted  from  that  opin- 
ion, where  the  court  held  that  if  section  39  of  their  statute 
(section  54  of  ours)  could  be  construed  to  give  the  Board 
power  to  abate  an  award  under  paragraph  2  of  section  35 
(36  of  ours),  in  case  of  the  death  of  a  dependent  prior  to  the 
completion  of  the  payments,  it  would  necessarily  follow  that 
it  could  be  construed  to  give  jurisdiction  to  detemiine  de- 
pendency at  any  time  during  the  period  covered  by  the  pay- 
ments, "instead  of  having  its  determination  expressly  lim- 
ited by  the  statute,  although  it  is,  to  dependency  at  the  time 
of  death."  The  Ohio  court  said :  "This  construction  would 
be  directly  contrary  to  the  statutory  requirements." 

The  English  cases  have  adopted  the  same  view,  although 
their  statute  is  not  so  similar  to  ours  as  the  Ohio  statute.  In 
United  Collieries  v.  Simpson,  A.  C.  (1909)  383,  LordLore- 
BURx  said,  in  discussing  the  question:  "No  doubt  this  act 
was  intended  to  save  dependents  from  the  loss  they  might 
sustain  by  being  deprived  of  the  support  they  previously  had 
from  the  deceased  workman,  and  if  the  dependents  them- 
selves die  they  require  it  no  longer.  And  it  seems  anomalous 
to  enforce  payment  when  no  dependent  is  still  living  to  re- 
quire support.  The  Act,  however,  provides  a  fixed  sum,  and 
this  must  be  taken  as  the  statutory  provision,  whether  in  the 
end  it  is  needed  or  not.  Perhaps  if  this  result  had  been  fore- 
seen, it  might  have  been  guarded  against;  but  that  cannot 
aflFect  the  judgment  of  a  court  of  law." 

Our  Legislature  in  1920  apparently  thought  it  was  a  mis- 
take and  changed  the  statute,  but  that  is  not  for  the  court 
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to  do.  lu  Darlington  v.  Boscoe  (1907),  1  K.  B.  219,  the 
court  held  that  the  right  to  compensation  of  a  sole  depend- 
ent who  died  before  an  award  was  made,  passed  to  her  legal 
i^epi-esentative. 

The  appellant  has  cited  some  cases  to  the  contrary.  In 
Murphy's  Case,  224  Mass.  592,  the  Supreme  Court  of  Mass- 
achusetts reached  a  contrary  conclusion,  but  in  the  course  of 
the  opinion  that  court  said :  "The  opposite  result  has  been 
reached  in  England  and  in  Ohio.  But  both  of  those  deci- 
sions were  founded  on  provisions  of  the  acts  there  in  ques- 
tion, which  were  not  like  the  provisions  of  our  Workman's 
Compensation  Act."  In  Barton's  Case,  225  Mass.  349,  the 
last  case  was  followed  without  further  discussion.  Botfs 
Case,  230  Mass.  152,  was  a  re-marriage  case,  and  the  court 
reached  a  diflFerent  conclusion  from  what  we  did  in  Adle- 
mails  case.  In  Wozneak  v.  Buffalo  Gas  Co,,  175  N.  Y.  App. 
Div.  268,  the  court  referred  to  a  statute  authorizing  the  Com- 
mission to  ^^review  any  award,  and  on  such  review,  may 
make  an  award  ending,  diminishing  or  increasing  the  com- 
pensation previously  awarded,  subject  to  the  maximum  or 
minimum  provided  in  this  chapter.''  In  Erie  R,  R,  Co.  v. 
Calloway^  91  N.  J.  L.  32,  the  statute  in  force  at  the  time  of 
the  award  (Act  of  1911)  contained  no  provision  for  a  case 
wliere  an  employee  died  from  a  cause  other  than  the  accident 
during  the  period  of  payment  for  permanent  injury.  In 
1013  the  statute  was  amended  so  that  the  remaining  pay- 
luonts  could  be  made  to  his  or  her  dependants,  and  the  eflFort 
was  made  to  have  that  declared  retroactive,  which  the  court 
declined  to  do.  In  0' Donovan  v.  Cameron  (1901),  2  Ir. 
Rep.  633,  the  sole  total  dependent  of  a  workman  killed  by 
an  accident  died  before  she  filed  or  served  a  claim  for  com- 
pensation. The  personal  representative  of  the  deceased  work- 
man subsequently  took  proceedings  to  recover  compensation 
to  be  applied  for  the  benefit  of  the  dependent  and  in  pay- 
ment of  her  debts.  It  was  held  that  neither  her  personal 
representative  nor  that  of  the  deceased  workman  could  re- 
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cover,  but  that  case  was  expressly  disapproved  by  the  House 
of  Lords  in  United  Collieries  v.  Simpson,  supra.  In  Matec- 
ney  v.  Tierling  Steel  Works,  187  111.  App.  448,  that  court 
said  that  they  did  not  believe  that  their  act  contemplated 
that  the  employer  should  pay  any  money  to  non-dependents. 
That  is  spoken  of  in  the  note  in  Ann.  Cos.  1917  D.  as  a 
dictum,  and  was  said  in  discussing  the  propriety  of  including 
an  allowance  in  a  lump  sum  to  a  dependent.  It  was  decided 
by  an  intermediate  court,  although  entitled  to  great  respect, 
and  the  opinion  was  delivered  in  the  course  of  couBtruiiig 
the  Illinois  statute,  which  is  not  like  ours.  In  Ray  v.  In- 
dustrial Insur.  Commn,,  99  Wash.  176,  it  was  held  that  the 
award  did  not  survive,  but  the  decision  was  based  on  a  statute 
in  that  state  which  is  different  from  ours,  and  in  Jjohoma  Oil 
Co,  V.  Siaie  Industrial  Commn,,  175  Pac.  836  (Okla.),  there 
was  a  wholly  different  statute  from  ours. 

We  have  thus  referred  at  some  length  to  the  cases  cited  by 
appellant,  but  after  all  it  must  largely  depend  upon  the  lan- 
guage of  the  statute  of  the  particular  state  w^here  the  ques- 
tion is  being  considered.  As  we  have  already  indicated,  our 
statute,  in  force  at  the  time  of  this  accident,  is  so  very  sim- 
ilar to  the  Ohio  statute  under  consideration  in  the  Munding 
Case,  and  the  facts  are  so  nearly  alike,  that  insofar  as  we 
shouhl  be  influenced  or  governed  by  decisions  of  other  courts, 
it  would  be  difficult,  if  not  impossible  to  find  a  case  in  an- 
other jurisdiction  which  we  would  be  more  justified  in  fol- 
lowing than  that — especially,  as  the  conclusion  i?  in  our 
judgment  well  reasoned  and  is  based  on  the  sound  ground 
that  courts  should  be  governed  by  the  plain  language  of  the 
statute,  and  not  by  a  strained  construction  making  the  Leg- 
islature say  something  which  it  did  not  say,  even  if  the  court 
was  inclined  to  differ  as  to  the  wisdom  of  the  legislation. 
That  is  not  for  the  court  to  determine — its  duty  is  to  ascer- 
tain what  the  Legislature  said,  and  if  it  had  the  right  to  say 
what  it  did  say,  to  be  governed  by  it.  The  order  of  the  court 
will  be  affirmed. 

Order  affirmed,  with  costs. 
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THE  MAYOR  AND  CITY  COUNCIL  OF  BALTIMORE 

ET  AI.. 

VS. 

CHARLES  J.  DOBLER. 

Hquity  Pleading — Averment  of  Conclusion — Information  and 

Belief — Change  of  Street  Grade — Damage 

to  Abutting  Property. 

In  a  bill  for  an  injunction,  an  averment  involving  merely  a 
•conclusion  based  on  information,  the  source  of  which  is  not 
•disclosed,  and  without  the  giving  of  any  facts  or  circumstances 
to  enable  the  court  to  reach  its  own  conclusions,  is  insufficient. 

p.  641 

An  averment  made  entirely  upon  information  and  belief, 
without  stating  the  source  thereof,  is  insufficient.  p.  641 

That  by  reason  of  a  change  in  the  grade  of  a  street,  made  by 
a  municipal  corporation  under  statutory  authority,  abutting 
property  is  rendered  more  difficult  of  access,  without,  however, 
the  destruction  of  all  means  of  ingress  and  egress,  does  not  in- 
volve a  taking  of  property  within  the  meaning  of  the  constitu- 
tional prohibition  of  the  taking  of  private  property  for  public 
use  without  compensation.  pp.  643-645 

A  municipal  corporation  is  not  liable  to  an  abutting  prop- 
erty owner  by  reason  of  a  change  in  the  street  grade  which 
renders  the  property  more  difficult  of  access.  pp.  643,  644 

Decided  March  22nd,  1922. 

Appeal  from  the  Circuit  Court  of  Baltimore  City  (Bond, 

J.). 

Bill  by  Charles  J.  Dobler  against  the  Mayor  and  City 
Council  of  Baltimore,  and  August  E.  Christhilf,  Highways 
Engineer.  From  an  order  granting  a  preliminary  injunc- 
tion, defendants  appeal.    Reversed. 
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The  cause  was  argued  before  Boyd,  C.  J.,  Briscoe, 
Thomas,  Pattison,  TJbner,  Stookbbidgb,  Adkins,  and 
Offutt,  JJ. 

Allen  A.  Davis,  for  the  appellant. 

Eli  Frank  and  John  H,  STceen,  for  the  appellee. 

Adkins,  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  from  an  order  of  the  Circuit  Court  of 
Baltimore  City  enjoining  the  Mayor  and  City  Council  of 
Baltimore,  the  Highways  Engineer,  and  the  American  Sugar 
Refining  Company,  and  each  of  them,  their  respective  offi- 
cers, employees,  agents  and  servants,  from  changing  the 
grade  of  Clement  Street  in  said  city  during  these  proceed- 
ings, and  until  the  further  order  of  court. 

This  preliminary  injunction  was  granted  on  the  follow- 
ing amended  bill  of  complaint  of  Charles  J.  Dobler,  the  ap- 
pellee, filed  August  9th,  1921 : 

"AMENDED  BILL  OF  COMPLAINT. 

"In  the  Circuit  Court  of  Baltimore  City, 

''Charles  J.  Dobler,  Plaintiff,  vs.  Mayor  and  City 
Council  of  Baltimore,  a  Corporation;  August  E, 
Christhilf,  Highways  Engineer,  and  American 
Sugar  Refining  Com,pany,  Defendants. 

"Amended  Bill  of  Complaint  Filed  Pursuant  to  the 
Order  of  this  Court  of  August  2nd,  1921. 

''To  the  Honorable  the  Judge  of  said  Court — 

*T!'our  orator,  complaining,  says: 

"First :  That  he  is  a  resident  and  taxpayer  of  Baltic 
more  City,  and  is  the  owner  of  the  unimproved  fee 
simple  lot  in  Baltimore  City,  described  as  follows : 

"Beginning  for  the  same  on  the  northeast  side  of 
Fort  Avenue  at  the  distance  of  275  feet  6  inches  south- 
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easterly  from  the  comer  formed  by  the  intersection  of 
the  southeast  side  of  Woodall  Street  (formerly  Allen 
Street)  and  the  northeast  side  of  Fort  Avenue,  and  at 
the  southeast  side  of  a  house  on  the  lot  adjoining  the 
land  now  being  described  on  the  northeast,  said  place 
of  beginning  being  the  division  line  between  lots  8  and 
9  on  Plat  of  Confiscated  British  Property  at  Whet- 
stone Point,  and  running  thence  southeasterly,  bind- 
ing on  the  northeast  side  of  Fort  Avenue,  315  feet  5 
inches  to  the  southernmost  outline  of  the  property  of 
the  grantor  and  to  the  northwest  side  of  a  house  on 
the  lot  adjoining  on  the  southeast;  thence  northeast- 
early  at  right  angles  to  Fort  Avenue  466  feet  to  Clem- 
ent Street;  thence  northeasterly  on  Clement  Street 
315  feet  5  inches  to  the  northeastemmost  outline  of 
lot  No.  9,  and  thence  southwesterly  466  feet  to  the 
beginning. 

"That  the  said  lot  was  conveyed  to  him  by  Sidney 
Turner  Dyer  et  al.,  by  deed  dated  April  Ist,  1920, 
and  recorded  among  the  Land  Records  of  Baltimore 
City  in  Liber  S.  C.  L.  N"o.  3563,  folio  455,  and  is  a 
large  and  valuable  piece  of  property. 

"A  certified  copy  of  the  said  deed  is  hereto  attached, 
as  part  hereof,  marked  *Plaintiff*s  Exhibit  No.  1.' 

"Second :  That  Clement  Street  is  a  public  street  of 
the  Mayor  and  City  Council,  bounding  your  orator's 
said  lot  on  the  north,  and  runs  parallel  with  Fort 
Avenue,  and  is  the  first  street  to  the  north  thereof; 
that  your  orator's  said  lot  has  a  frontage  on  Clement 
Street  of  three  hundred  and  fifteen  feet  and  five 
inches.  That  the  present  grade  of  Clement  Street 
where  it  bounds  your  orator's  lot  was  established  on  or 
about  October  14th,  1909.  Plat  of  plaintiff's  said  lot 
is  hereto  attached  as  part  hereof,  marked  'Plaintiff's 
Exhibit  No.  2.' 

"Third :  That  the  defendant,  August  E.  Christhilf , 
is  the  Highways  Engineer  of  Baltimore  City,  and  is 
charged,  among  other  matters,  with  the  duty  of  let- 
ting such  contracts  and  performing  such  work  as  may 
be  necessary  in  connection  with  the  change  of  grade 
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of  streets  as  established  by  the  city  surveyor.  The 
defendant,  the  American  Sugar  Refining  Company, 
has  constructed  a  large  and  valuable  plant  near  that 
part  of  Clement  Street  which  will  be  affected  by  the 
proposed  change  of  grade  and  is  now  engaged  in  carry- 
ing out  an  extensive  scheme  of  improvements.  Upon 
information  and  belief,  plaintiff  avers  that  the  pro- 
posed change  in  the  grade  of  Clement  Street  is  a  part 
of  the  said  scheme  of  improvements  being  carried  out 
by  the  defendant,  the  American  Sugar  Refining  Com- 
pany, and  plaintiff  avers  further,  that  the  proposed 
improvement  is  for  the  sole  benefit  and  advantage  of 
the  said  American  Sugar  Refining  Company,  and  that 
it  is  not  a  public  improvement,  and  that  if  carried  out 
it  will  involve  the  use  of  public  funds  for  a  private 
purpose. 

"Fourth:  Your  orator  further  avers,  upon  infor- 
mation and  belief,  that  the  said  proposed  regrading 
of  Clement  Street  is  to  be  made  pursuant  to  an  agree- 
ment between  the  defendants,  the  Mayor  and  City 
Council  of  Baltimore  and  the  American  Sugar  Refin- 
ing Company,  having  for  its  purpose  the  lowering  of 
the  grade  of  Clement  Street  in  such  a  manner  so  that 
convenient  approaches  may  be  made  into  the  plant  of 
said  defendant,  the  American  Sugar  Refining  Com- 
pany, from  the  so  called  Belt  Railroad  of  the  defend- 
ant, the  Mayor  and  City  Coimcil  of  Baltimore,  by 
means  of  railroad  tracks  to  be  laid  in  the  bed  of  Clem- 
ent Street,  to  the  end  that  cars  of  the  Western  Mary- 
land Railroad  Company  and  the  Pennsylvania  Rail- 
road Company  may  have  access  to  said  plant  of  the 
American  Sugar  Refining  Company.  That  your  ora- 
tor is  advised  and  alleges,  upon  information  and  be- 
lief, that  after  the  bed  of  Clement  Street  had  been 
lowered  as  aforesaid,  it  is  the  intention  to  lay  rail- 
road tracks  in  said  bed  of  Clement  Street,  and  that 
said  understanding  or  agreement  was  entered  into  with 
utter  disregard  of  the  rights  of  your  orator  or  of  the 
irreparable  damage  that  would  thereby  be  done  on  the 
lot  of  your  orator. 
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"Fifth:  Your  orator  alleges  that  the  effect  of  the 
proposed  change  of  grade,  if  carried  out,  would  be  to 
lower  the  present  grade  of  Clement  Street  by  an  aver- 
age perpendicular  distance  of  approximately  twenty 
feet  throughout  that  part  of  Clement  Street  which 
bounds  your  orator's  said  lot,  leaving  the  whole  of 
said  lot  an  average  height  of  twenty  feet  above  the 
proposed  bed  of  said  street,  and  thus  destroy  your  ora- 
tor's rights  of  ingress  to  and  egress  from  the  said  prop- 
erty; that  your  orator  will  thereby  be  deprived  of  the 
use  of  said  property  by  the  defendants;  that  in  order 
to  make  his  lot  conform  to  the  proposed  new  grade 
and  to  permit  the  development  of  said  lot  in  an  advan- 
tageous manner,  your  orator  will  be  compelled  to  pay 
in  the  neighborhood  of  fifty  thousand  dollars  ($50,- 
000.00),  or  a  sum  representing  approximately  the  en- 
tire value  of  said  lot  as  it  now  is  or  will  be  after  the 
completion  of  the  proposed  regrading;  that  your  ora- 
tor will  thus  be  deprived  of  his  property  without  due 
process  of  law  and  without  compensation  having  been 
paid,  tendered  or  secured  therefor  as  provided  by  the 
Constitution  of  the  State  of  Maryland  and  the  Con- 
stitution of  the  United  States  of  America. 

"Sixth:  And  your  orator  further  alleges  and  avers 
that  he  will  thus  be  deprived  of  his  said  property  for 
a  private  and  not  for  a  public  purpose,  and  that  the 
defendant,  the  Mayor  and  City  Council  of  Baltimore, 
has  no  right  to  take  private  property  for  a  private 
purpose. 

"Seventh:  Your  orator  is  advised  and  avers  that 
the  Mayor  and  City  Council,  in  changing  the  grade  of 
Clement  Street  as  aforesaid,  is  proceeding  under  sec- 
tions 41,  42,  43  and  47  of  article  35  of  the  Baltimore 
City  Code  of  1906,  and  that  said  sections  were  re- 
pealed, re-enacted  and  changed  by  the  provisions  of 
chapter  32  of  the  Acts  of  the  General  Assembly  of 
Maryland,  1912,  and  that  the  said  defendant  is  not 
proceeding  in  accordance  with  the  provisions  of  said 
chapter  32  of  the  acts  of  1912,  and  that  the  proceed- 
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ings  now  being  taken  are  therefore  without  warrant 
or  justification  in  law,  but  are  null  and  void. 

"Eighth :  That  even  though  said  sections  41,  42,  43 
and  47  of  article  35  of  the  Baltimore  City  Code,  have 
not  been  repealed,  as  hereinbefore  alleged,  but  are  still 
in  full  force  and  effect,  nevertheless  your  orator  is 
advised  and  therefore  alleges  that  the  said  sections 
are  not  appropriate  and  do  not  apply  to  the  case  of 
your  orator  as  hereinbefore  alleged.  The  acts  about 
to  be  done  will  result  in  the  destruction  of  ingress  to  ^ 
and  egress  from  your  orator's  property,  and  therefore 
amount  to  the  taking  thereof,  and  that  the  defendant, 
the  Mayor  and  City  Council  of  Baltimore,  in  under- 
taking to  act  as  aforesaid  under  such  sections,  is  act- 
ing without  warrant  of  law  and  its  said  action  is  illegal 
and  void. 

^^Ninth:  Your  orator  further  alleges  that  the  de- 
fendants have  arranged  with  contractors  for  the  doing 
of  the  work  involved  in  said  regrading,  and  that  ma- 
chinery and  tools  are  already  on  the  location  of  the 
said  work,  and  that  said  work  is  about  to  be  begun, 
and  your  orator  further  alleges  that  this  complete 
preparation  has  already  for  some  time  been  made,  al- 
though the  City  Surveyor  of  Baltimore  established  the 
proposed  regrading  only  on  the  27th  day  of  July,  1921. 

"Tenth:  That  irreparable  loss  and  damage  will  be 
inflicted  upon  your  orator  by  the  proposed  re-estab- 
lishment and  change  of  the  grade  of  Clement  Street,  for 
which  he  has  no  adequate  remedy  at  law,  and  he  will  be 
remediless  in  the  premises  unless  this  honorable  court 
intervenes,  and  by  its  writ  of  injunction  restrains  the 
defendants  from  the  unlawful  re-establishment  and 
change  of  the  grade  of  Clement  Street  as  proposed. 

"Wherefore,  your  orator  prays  that  this  honorable 
court  will  issue  its  writ  of  injunction  directed  to  the 
said  defendants,  the  Mayor  and  City  Council  of  Balti- 
more; August  E.  Christhilf,  Highways  Engineer,  and 
the  American  Sugar  Refining  Company,  enjoining 
them,  and  each  of  them,  their  respective  officers,  em- 
ployees, agents  and  servants,  from  taking  any  steps 
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to  go  upon  your  orator's  premises,  and  from  taking 
any  action  or  proceedings  whatever  looking  to  the  re- 
establisking  or  changing  the  grade  of  Clement  Street 
as  proposed,  and  that  your  orator  may  have  such 
other  and  further  relief  as  he  may  be  entitled  to  re- 
ceive. 

"And  as  in  duty,  etc., 

"Charles  Lee  Merriken, 
'Trank,  Emory  &  Beeuwkes, 

"SoUcitors  for  Plaintiff." 

The  Mayor  and  City  Council  of  Baltimore,  one  of  the  de- 
fendants, filed  its  answer  on  August  13th,  1921,  and  at  once 
entered  an  appeal  from  the  order  granting  the  preliminary 
injunction.  On  such  an  appeal  the  answer  cannot  be  con- 
sidered, and  it  is  therefore  unnecessary  to  set  it  out. 

The  contention  arising  under  paragraphs  seven  and  eight 
of  the  bill  were  abandoned  by  appellee  in  his  brief  and  oral 
argument.    The  remaining  questions  are: 

First — Is  the  averment  of  the  bill,  that  "the  proposed  im- 
provement is  for  the  sole  benefit  and  advantage  of  the  said 
American  Sugar  Refining  Company  and  that  it  is  not  a  pub- 
lic improvement  and  that  if  carried  out,  it  will  involve  the 
use  of  public  funds  for  a  private  purpose,"  sufficient  as  a 
basis  for  an  injunction  ? 

Second — Do  the  injuries  which  appellee  allies  he  would 
suffer  from  the  regrading  as  contemplated,  amount  to  a  tak- 
ing of  his  property  ? 

They  will  be  considered  in  the  order  stated.  The  aver- 
ment quoted  in  No.  1  follows  immediately,  and  as  a  part  of 
the  same  sentence,  the  words  "upon  information  and  belief, 
plaintiff  avers  that  the  proposed  change  in  the  grade  of 
Clement  Street  is  a  part  of  the  said  scheme  of  improvements 
being  carried  out  by  the  defendant,  the  American  Sugar  Re- 
fining Company,  and  plaintiff  avers  further  that."  Taking 
the  entire  sentence  together  it  is  difficult  to  impute  to  the 
latter  part  or  to  the  entire  sentence  the  character  of  definite- 
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ness  necessary  in  an  application  for  injunction,  or  to  escape 
the  conviction  that  it  is  at  best  merely  a  conclusion  of  the 
plaintiff  based  on  information  the  source  of  which  is  not  dis- 
closed. At  any  rate  no  facts  or  circumstances  are  given  to  % 
enable  the  court  to  reach  its  own  conclusion.  The  applica- 
tion therefore  must  fail  so  far  as  it  depends  upon  that  aver- 
ment. Miller's  Equity,  sec.  581 ;  Adams  v.  Michael,  38  Md. 
123 ;  Johnson  v.  Lippert,  96  Md.  584 ;  Johnston  v.  Olenn,  40 
Md.  200;  Tifel  v.  Jenkins,  95  Md.  667 ;  Lamm  v.  Burrel,  69 
Md.  274;  SpHgg  v.  West.  Un.  Tel  Co,,  46  Md.  74,  75. 

It  is  unnecessary  to  refer  to  the  averment  in  paragraph 
four  of  the  amended  bill  further  than  to  say  that  it  is  made 
entirely  upon  information  and  belief,  without  stating  the 
source  thereof,  and  is  for  that  reason,  if  no  other,  insufficient. 

The  second  proposition  presents  greater  difficulties.  In  the 
fifth  paragraph  of  the  bill  it  is  alleged  that  the  effect  of  the 
proposed  change  in  grade  would  be  to  lower  the  present  grade 
of  Clement  Street  by  an  average  perpendicular  distance  of 
approximately  twenty  feet  throughout  that  part  of  Clement 
Street  which  bounds  plaintiff's  lot,  leaving  the  whole  of  said 
lot  an  average  height  of  twenty  feet  above  the  proposed  bed 
of  said  street,  and  thus  destroy  plaintiff's  rights  of  ingress 
and  egress ;  that  plaintiff  will  thereby  be  deprived  of  the  use 
of  said  property;  that  in  order  to  make  his  lot  conform  to  the 
proposed  new  grade  and  to  permit  the  development  of  said 
lot  in  an  advantageous  manner,  plaintiff  will  be  compelled  to 
pay  in  the  neighborhood  of  $50,000,  or  a  sum  representing 
approximately  the  entire  value  of  said  lot  as  it  now  is  or  will 
be  after  the  completion  of  the  proposed  regrading ;  that  plain- 
tiff will  thus  be  deprived  of  his  property  without  due  process 
of  law  and  without  compensation  ha\ang  l>een  paid,  tendered 
or  secured  therefor,  as  provided  by  the  Constitution  of  the 
State  of  Maryland  and  the  Constitution  of  the  Fnited  States 
of  America. 

It  will  be  observed,  however,  from  the  first  paragraph  of 
the  bill,  that  the  greatest  effect  that  can  be  given  to  the  allega- 
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tion  in  the  fifth  paragraph  is  that  plaintiflF  will  be  deprived 
of  ingress  from  and  egress  to  Clevx^nt  Street,  except  at  an 
expense  which  would  amount  to  the  entire  value  of  the  lot, 
because  in  the  first  paragraph  of  the  bill  it  is  shown  that  the- 
lot  on  one  side  fronts  on  Fort  Avenue  315  feet  5  inches,  the 
frontage  on  that  street  being  exactly  the  same  in  distance  as 
on  Clement  Street  It  will  be  observed  further  from  said 
first  paragraph  that  the  lot  in  question  is  unimproved,  and  it 
does  not  appear  that  any  plans  have  been  made  for  dividing 
or  developing  it,  or  that  it  is  susceptible,  on  the  Clement  Street 
end,  to  development  for  residential  purposes.  If  any  infer- 
ence can  be  properly  drawn  from  the  environment  as  disclosed 
by  the  bill,  it  would  seem  to  indicate  that  the  natural  develop- 
ment of  the  portion  of  the  lot  which  fronts  on  Clement  Street 
would  he  for  factory  pui-poses,  whether  that  street  remains 
as.  at  present  or  is  regraded  as  proposed. 

There  are  no  facts  alleged  in  the  bill  as  distinguished  f n>ra 
the  opinion  of  the  plaintiff,  tending  to  show  that,  if  found 
desirable,  there  could  not  be  an  advantageous  development  of 
the  Clement  Street  end  of  the  lot  without  the  expense  of  low- 
ering its  grade  to  meet  the  proposed  grade  of  that  street  It 
is  certainly  conceivable  that  the  difficulty  could  be  overcome 
by  basement  and  elevator  construction.  Besides  we  see  noth- 
ing to  prevent  the  approach  to  any  buildings  that  might  he 
constructed  at  that  end  bv  wav  of  a  cross  street  or  streets 
leading  from  Fort  Avenue.  The  above  observations  illustrate 
the  difficulty  we  would  find  ourselves  in  on  the  allegations  of 
facts,  even  if  the  case  could  be  decided  by  the  determination 
of  the  question  whether  or  not  the  proposed  regrading  would 
destroy  the  value  of  the  lot  so  far  as  its  value  depended  upon 
its  location  on  Clement  Street 

But  on  all  the  facts  alleged  in  the  bill,  this  case  must  be 
decided  apart  from  any  consideration  of  the  effect  of  the  pro- 
posed regrading  upon  the  value  of  the  lot  by  reason  of  its 
location  on  said  street,  there  being  no  physical  taking  of  prop- 
erty alleged,  and  no  destruction  of  plaintiff's  easement  in  the 
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use  of  said  street.     The  controlling  facts  in  the  case  are  as 
follows : 

1.  There  is  no  physical  taking  of  any  part  of  the  lot. 

2.  There  is  no  destruction  of  plaintiff's  easement  in  the 
use  of  the  street. 

3.  There  are  no  improvements  erected  on  the  lot  on  Clem- 
ent Street,  the  reasonable  use  and  enjoyment  of  which  would 
be  destroyed  by  the  proposed  regarding. 

4.  There  is  a  wide  front  of  the  lot  on  another  street,  so 
that  ingress  to  and  egress  from  the  lot  does  not  depend  npon 
convenient  access  to  Clement  Street. 

In  the  case  of  Mayor  and  City  Council  of  Cumberland  v. 
Willison,  50  Md.,  at  page  148,  a  leading  case  in  Maryland, 
it  was  said :  "*  *  *  It  has  been  decided  by  a  great  prepon- 
derance of  authority  that  municipal  corporations,  acting 
imder  authority  conferred  by  the  legislature  to  make  and 
repair,  or  to  grade,  level  and  improve  streets,  if  they  exer- 
cise reasonable  care  and  skill  in  the  performance  of  the  work 
resolved  upon,  are  not  answerable  to  the  adjoining  owner 
whose  lands  are  not  actually  taken,  for  consequential  dam- 
ages to  his  premises,  even  though  in  grading  and  leveling 
the  street  a  portion  of  the  adjoining  lot  in  consequence  of  the 
removal  of  its  natural  support  falls  into  the  highway,  and 
the  same  immunity  exists  if  the  street  be  embanked  or  raised 
so  as  to  cut  off,  or  render  difficult  the  access  to  the  adjacent 
property,  and  this  too,  although  the  grade  of  the  street  had 
been  before  established  and  the  adjoining  property  owner 
had  erected  buildings  or  made  improvements  with  reference 
to  such  grade.  Property  thus  injured  is  not  in  the  constitu- 
tional sense  taken  for  public  use.  This  doctrine  was  long 
since  announced,  after  the  most  careful  consideration,  by 
courts  of  the  highest  authority,  and  by  judges  of  great  emi- 
nence and  learning.  Collender  v.  Marsh,  1  Pick.  418;  Rod- 
clijf  V.  BrooMyn,  4  Comst.  195 ;  O'Connor  v.  Pittsburg,  18 
Pa.  St.  187.  It  was  also  approved  by  the  Supreme  Court  in 
the  leading  cases  of  Ooszler  v.  Oeorgetoivn ,  6  Wheat.  595, 
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and  Smith  v.  Washington,  20  How.  135.  These  authorities 
have  been  since  followed  and  adopted  by  the  decisions  of  al- 
most every  State  of  the  Union  where  the  question  has  arisen, 
and  in  fact  to  such  an  extent  that  even  the  citation  of  the 
cases  has  become  burdensome  and  superfluous.  It  is  true 
that  the  Supreme  Court  of  Ohio,  in  a  series  of  decisions,  ha*s 
adopted  a  different  doctrine  and  extended  the  liability  of 
municipal  corporations  in  such  cases  beyond  the  limits  as- 
signed to  it  elsewhere.  By  these  decisions  such  coi'porations 
are  held  liable  for  consequential  injuries  which  result  from 
the  exercise  of  their  lawful  powers  upon  the  gromid  that  if 
an  act,  though  legal  and  lawfully  executed,  be  done  for  the 
good  of  all  to  the  injury  of  one  individual,  the  injury  should 
in  justice  and  good  morals  be  shared  by  all.  But  this  doc- 
trine has  not  only  been  rejected  by  the  authorities  to  which 
we  have  referred,  but  the  oourt  which  announces  it  admits 
it  to  be  in  direct  conflict  with  the  decisions  both  in  England 
and  America.  Crawford  v.  Village  of  DelauHire,  7  Ohio  St. 
459.  So  far,  therefore,  as  injury  to  the  private  owner  con- 
sists in  leaving  his  property  above  or  below  the  grade  of  a 
street,  so  as  to  cut  off  or  render  difficult  the  access  thereto, 
and  so  far  as  its  value  or  its  convenient  and  comfortable  en- 
joyment may  be  impaired  in  consequence  of  such  grading  or 
change  thereof  from  time  to  time,  the  law  seems  to  be  will 
settled.'^ 

The  general  principle  announced  in  the  above  case  has 
been  followed  and  approved  in  this  State  in  all  the  cases 
since,  down  to  the  present  time,  in  which  that  question  has 
been  involved,  and  imquestionably  the  great  weight  of  later 
decisions  elsewhere  sustains  it.  See  O'Brien  v.  Balto.  Belf 
R.  R.  Co.,  74  Md.  375 ;  Green  v.  City  &  Suburban  R.  R.,  78 
Md.  304 ;  B.  £  0.  R.  R.  Co.  v.  Kane,  124  Md.  231 ;  Baltt- 
more  v.  Bregenzer,  125  Md.  18;  B.  £  0.  R.  R.  v.  KaM,  124 
Md.  299 ;  De  Lauder  v.  Baltimore  County,  94  Md.  7 ;  Walters 
V.  B.  &  0.  R.  R.  Co.,  120  Md.  644;  Sanderson  v.  Baltimore 
City,  135  Md.  509. 
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But  it  is  thought  by  appellee  that  the  above  mentioned  doc- 
trine, which  continued  unimpaired  in  this  State  for  so  many 
years,  was  materially  modified  by  the  decisions  in  the  three 
last  mentioned  cases. 

In  the  De  Lauder  Case,  supra,  which  was  a  suit  for  dam- 
ages for  the  destruction  of  the  use  of  a  private  right  of  way, 
the  County  Commissioners  of  Baltimore  County  raised  the 
bed  of  a  public  road,  extending  across  the  plaintiff's  right  of 
way,  three  or  four  feet,  and  along  this  embankment  within 
the  limits  of  the  public  road  placed  guard  rails,  which  cov- 
ered the  entire  entrance  to  plaintiff's  right  of  way,  so  that  it 
could  not  be  used  even  if  graded  up  to  the  level  of  the  em- 
bankment. Judge  Peaece^  delivering  the  opinion  of  this 
Court,  said :  "The  injury  inflicted  upon  Mrs.  De  Lauder  is 
not  the  rendering  the  use  of  her  right  of  way  inconvenient  or 
expensive,  but  it  is  the  destruction  of  its  use,  and  its  destruc- 
tion is  a  taking  in  as  just  a  sense  as  the  appropriation  of  a 
gravel  bank  for  the  repair  of  a  public  road  would  be  a  tak- 
ing." "If  the  guard  rail  had  been  omitted  from  the  east  side 
of  the  road,  or  if  it  had  been  so  placed  as  to  stiU  permit  in- 
gress or  egress  to  and  from  the  private  road,  the  expense  in- 
curred in  grading  the  private  road  up  to  the  increased  heighth 
of  the  public  road,  would  have  been  consequential  damages." 

In  the  present  case  there  is  no  bar  to  access ;  it  is  simply  a 
question  of  expense. 

Walters  v.  B,  &  0.  R,  R,  Co,,  supra,  was  an  action  at  law 
to  recover  damages  for  injuries  arising  from  structures 
erected  in  the  bed  of  Hamburg  Street  immediately  in  front 
of,  and  within  a  few  inches  of,  plaintiff's  residence,  and  ex- 
tending upward  so  as  "to  effectually  bar  (as  said  by  Judge 
Stookbridge  in  the  opinion  of  this  Court)  all  ingress  to  and 
egress  fi"om  the  premises,  unless  by  means  of  a  ladder  from 
the  second  floor  window  to  the  newly  constmcted  footway. 
The  light  and  air  were  shut  off  from  the  first  floor  of  the 
premises,  thereby  rendering  that  ]K)rtion  of  the  dwelling  damp 
and  uninhabitable." 
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The  facts  of  that  case  clearly  distinguish  it  from  the  case 
at  bar,  and  it  expressly  recognizes  the  general  principle. 

Sanderson  v.  Baltimore  City,  supra,  was  a  suit  for  dam- 
ages for  destroying  plaintiff's  right  of  ingress  to  and  egress 
from  her  home  by  excavating  the  beds  of  the  streets,  from 
v)hich  alone  she  had  access  to  her  property,  to  a  depth  of 
from  fifteen  to  thirty  feet,  leaving  the  property  inaccessible 
to  pedestrians  except  by  a  steep  flight  of  steps,  and  absolutely 
inaccessible  to  vehicles  of  every  description. 

The  above  facts  practically  destroyed  plaintiff's  home  and 
amounted  to  a  taking. 

There  are  no  such  facts  in  the  present  case.  It  is  signifi- 
cant that  Judge  Burke,  who  wrote  the  opinion  in  the  San- 
derson  Case,  said,  in  delivering  the  opinion  of  this  Court  in 
Baltimore  v.  Bregenzer,  supra:  "It  is  proper  to  say,  in  view 
of  certain  remarks  of  counsel  at  the  hearing,  that  the  court 
does  not  understand  that  it  announced  a  new  legal  principle 
in  the  Walters  Case,  or  that  it  impaired  in  the  slightest  de- 
gree the  settled  principles  of  law  upon  the  subject  it  was  deal- 
ing with.  It  merely  applied  these  principles  to  the  facts  of 
that  case." 

We  do  not  find  anything  in  the  alleged  facts  of  the  case 
before  us  to  take  it  out  of,  or  to  require  a  modification  of, 
the  principle  announced  in  the  case  of  Cumberland  v.  WtUi- 
son,  and  the  long  line  of  later  cases  referred  to,  or  to  entitle 
the  appellee  to  a  restraining  order.  We  must  therefore  re- 
verse the  decree  appealed  from. 

« 
Order  reversed  and  hill  dismissed,  wUh  costs 

to  appellant. 
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vs. 


STATE  OF  MARYLAND. 

Oriminal  Law — Cross-Examination  of  Defendant — Other 
Crimes — Receiving  Stolen  Goods — Evi- 
dence— Harmless  Error. 

One  accused  of  crime,  who  volunteers  to  meet  the  charge 
against  him  by  testifying  in  his  own  behalf  as  to  that  charge, 
cannot  be  compelled  to  testify  on  cross-examination  as  to  an- 
other crime  which  is  in  no  way  connected  with  that  for  which 
he  is  being  tried,  and  which  the  State  would  not  be  permitted 
to  prove  by  other  witnesses.  pp.  650,  651 

That  defendant,  when  sought  to  be  cross-examined  as  to 
another  crime  committed  by  him,  makes  no  formal  claim  of 
privilege,  is  immaterial,  if  it  is  apparent  from  his  protest 
against  such  examination  that  he  is  trying  to  protect  himself. 

p.  651 

'  On  a  prosecution  for  receiving  a  stolen  article,  the  admis- 
sion of  evidence  that  the  person  from  whom  defendant  received 
the  article  had  stolen  other  articles  from  the  same  store  held 
to  be,  although  erroneous,  not  prejudicial,  defendant  not  being 
charged  with  receiving  any  of  such  other  articles,  and  they 
having  been  stolen  long  after  the  taking  of  the  article  which 
defendant  was  charged  with  receiving.  p.  653 

Evidence  as  to  other  articles  subsequently  taken  by  the  thief 
to  the  house  from  which  defendant  obtained  the  article  in 
question,  in  connection  with  which  other  articles,  however, 
defendant  was  not  accused  of  any  crime,  was  inadmissible,  p.  653 

Decided  March  .^Jnd^  JOJJ. 

Ap|>eal  fruni  tho  Circnir  Court  for  Wieoniico  (  ouutv 
(Uaii.kv  and  Di  i:i:.  JJ.). 
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Criminal  proceeding  against  Ralph  McAllister  for  receiv- 
ing stolen  goods.  From  a  judgment  of  conviction  said  Mc- 
Allister appeals.    Reversed. 

The  cause  was  argued  before  Bovd^  C.  J.,  BRisroK, 
Thomas,  TJrneb,  Stockbbidge,  Adkins,  and  Ofputt,  JJ. 

Leriyi  C.  Bailey y  submitting  on  brief,  for  the  appellant. 

Amos  \Y,  ir.  Woodcock,  Assistant  Attamei/  General,  with 
whom  were  Alexander  Arm^rong,  Attorney  General,  and 
Cvrtis  W,  Long,  State's  A  ttorney  for  Wicomico  County,  on 
the  brief,  for  the  appellee. 

Adkixs,  J.,  deliver  the  opinion  of  the  <^ourt. 

This  is  an  appeal  by  Ralph  McAllister  from  a  conviction  of 
having  received  a  stolen  pistol,  knowing  it  to  have  been  stolen. 
The  evidence  shows  that  some  time  in  January,  1921,  or 
during  the  preceding  Christmas  season,  a  pistol  was  stolen 
by  one  Crisp  Bates  from  Dorman  &  Smyth  Hardware  Com- 
pany of  Wicomico  County,  where  he  was  employed ;  that  this 
pistol  was  taken  by  Bates  to  his  home,  where  he  lived  Avith 
his  wife,  and  sul>sequently  was  taken  to  the  home  of  Mrs. 
Ella  McAllister  and  placed  by  him  on  her  mantel,  he  having 
gone  to  live  at  her  house,  and  she  having  requested  him  some 
time  before  to  get  her  a  pistol  for  protection.  Ralph,  her 
son,  was  in  the  habit  of  going  to  his  mother's  about  twice  a 
week.  On  one  of  the  visits  he  saw  the  pistol  on  the  mantel 
and  took  it  home  with  him  and  sold  it  to  one  Walter  Adkins. 
There  is  no  direct  testimony  in  the  record  that  the  traverser 
at  the  time  he  took  the  pistol  knew  it  had  been  stolen  or  tliat 
Bates  brought  it  to  the  hoTise;  on  the  contrary,  such  knowl- 
edge is  denied  by  botli  him  and  his  mother. 

There  are  twenty-nine  bills  of  exception  in  the  record,  all 
to  the  rulings  of  the  trial  court  on  evidence.  The  first  seven 
exceptions  were  to  the  court's  permitting  tlie  witness.  Cri.<p 
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Bates,  to  be  asked  as  to  the  taking  by  him  of  other  thinjjs 
than  the  pistol  from  the  hardware  company. 

The  eighth  was  to  permitting  the  witness,  Dorman,  presi- 
dent of  the  company,  to  identify  the  pistol  and  (certain  knives 
and  forks  and  spoons. 

The  ninth,  to  the  refusal  to  strike  out  the  answer  of  Dor- 
man,  '^ilr.  Crisp  says  he  took  it,"  to  the  question  ^Svho  t(K>k 
that  revolver  from  your  store  V 

The  tenth  was  to  the  question:  "Mr.  Dorman,  has  Mr. 
"Bates  made  any  statement  to  you  or  any  acknowledgment  to 
you  of  articles  having  been  stolen  from  your  stored'  and 
the  answer  thereto:  *'Mr.  "Bates,  the  last  talk  I  had  with 
him,  he  said,  *some  of  these  things  I  paid  for,'  but  he  didn't 
say  which." 

The  eleventh  was  to  the  following  question  propounded  to 
Mrs.  McAllister,  Ralph's  mother,  as  to  articles  taken  to  her 
house  by  Bates,  other  than  the  pistol.  Q.  How  many  other 
things  did  Mr.  Bates  take  there  in  the  nature  of  hardware  ? 
Ans.     Xothing,  only  that  silverware. 

The  twelfth  and  thirteenth  were  to  the  following  questions 
asked  Fred  Dukes,  an  officer  of  the  State  Motor  Police,  and 
the  answer  thereto,  this  witness  having  testified  that  he  was 
in  Salisbury  during  the  month  of  June,  1921,  investigating 
the  robbery  at  Dorman  and  Smyth's  hardware  store,  which 
had  occurred  some  time  in  May  or  June,  viz.:  Q.  Please 
state  to  the  court  what  conversation  he  (the  traverser)  had 
with  you,  if  any,  relative  to  connecting  Mr.  Crisp  with  that 
crime  or  any  other  crimes  in  connection  with  the  Dorman 
and  Smyth  Hardware  Company?  A.  Ralph  said  this  here 
Bates  Crisp  was  taking  a  lot  of  stuff  from  Dorman  and 
Smyth's,  and  that  he  had  taken  a  revolver  from*  there  and 
sold  it  to  Walter  Adkins.  Q.  Did  he  make  any  statement 
relative  to  any  other  robl)ery  at  Dorman  and  Smyth's?  A. 
lie  said  that  Bates  Crisp  had  been  taking  stuff  from  Dorman 
and  Smyth's  right  along,  and  he  said  he  thought  he  was  the 
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iiiaii  that  pulled  oflF  the  job,  and  if  we  went  aroiind  to  the 
ift  AUister  house  we  would  find  some  of  the  thingj^. 

Th(»  fourteenth  and  fifteenth  were  to  questions  asked 
Sheriff  Wni.  W.  Larmore,  who  arrested  Bates  and  scarehed 
his  house,  viz :  Q.  What  did  you  find  there  ?  Ans.  I  found 
numerous  articles,  lots  of  articles  of  different  kinds,  cooking 
utensils,  and  in  addition  to  that,  aluminum  ware,  buckets 
and  teapots  and  coffee  pots  and  boilers  and  wash  tubs  and 
quite  a  number  of  stuff,  and  in  nine  other  homes  T  searched 
and  got  a  load  of  stuff.  Q.  He  admitted  stealing  it,  did  he  ? 
A.  Yes,  he  didn't  my  he  didn't  in  not  one  talk  with  him,  that 
he  didn't  acknowledge  that  he  took  the  stuff  from  Dorman 
and  Smyth's. 

The  sixteenth  was  to  the  question,  "You  ran  away,  didn't 
you  f '  Ans.  '^Xo,  sir,  I  didn't  nui  awny."  This  exception 
was  abandoned  by  counsel  for  appellant  in  tlieir  brief. 

The  next  (question  was,  "What  did  you  do^  A.  "Merely 
got  on  the  train  and  went  away.  It  wasn't  on  account  of  the 
pistol." 

The  remaining  exceptions,  thirteen  in  number,  were  to  the 
overruling  of  objections  to  questions  asked  traverser  on  cros»- 
examination  suggesting  that  he  had  been  guilty  of  forgery  and 
compelling  him  to  answer  against  his  protest.  This  line  of 
examination  followed  the  last  answer  above  quoted. 

The  first  of  this  series  was:  Q.  What  was  it  on  account 
of?  A.  It  wasn't  here.  It  didn't  concern  this  at  all.  It 
wouldn't  help  you  or  me.  This  was  the  seventeenth  exception. 
The  court's  ruling  on  this  objection  was  correct.  The  exami- 
nation then  proceeded. 

Q.  What  did  it  concern?  A.  It  was  something  that  oc- 
curred in  another  county.  Q.  What  was  it?  A.  It  isn't  in 
this  at  all ;  I  don't  know  why  you  want  to  know  it.  At  this 
point  the  court  said  "the  witness  is  on  the  stand  in  his  own 
behaK  and  has  no  protection."  Q.  The  court  has  ruled  for 
you  to  answer  the  question ;  answer  it  ?  A.  It  was  something 
that  happened,  a  check  as  you  call  it,  in  another  county. 
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To  the  last  four  questions  there  were  no  objections,  as  it  had 
not  fully  developed  that  the  purpose  of  the  crossrexamination 
was  to  involve  the  traverser  in  the  admission  of  his  guilt  of 
a  crime  in  no  way  connected  with  that  for  which  he  was  being 
tried.  This  purpose  was  developed  by  the  next  question: 
Q.  A  forged  check  ?  A.  You  can  call  it  forged  or  not ;  it  was 
given  to  me. 

At  this  point  the  court,  having  previously  forced  the  wit- 
ness against  his  protest  to  testify,  should  have  stopped  this 
character  of  examination,  and  its  refusal  to  do  so  was  preju- 
dicial error. 

True,  privilege  was  not  claimed  by  the  witness  in  a  formal 
way,  but  the  court  must  have  known  from  his  previous  protest 
that  he  was  trying  to  protect  himself.  He  probably  had  never 
heard  of  "privilege"  in  the  technical  sense,  and  counsel  are 
not  permitted  to  interpose  an  objection  on  this  ground.  There 
was  however  a  general  objection  by  counsel. 

That  the  inquiry  was  improper  can  admit  of  no  doubt.  It 
was  said  by  this  Court  in  Chiy  v.  State,  90  Md.  at  page  33, 
quoting  from  8  Encyc.  of  Plead.  &  Prac.  147 :  "As  a  general 
rule  when  the  accused  takes  the  stand  in  his  own  behalf,  he 
changes  his  status  from  that  of  defendant  to  that  of  witness, 
and  is  subject  to  cross-examination  as  other  witnesses.  Con- 
sequently he  waives  his  privilege  of  refusing  to  give  evidence 
against  himseK  as  to  all  matters  within  the  scope  of  proper 
cross-examination."  Indeed  in  that  case,  there  is  a  further 
citation  with  apparent  approval  from  the  last  mentioned  au- 
thority that  the  accused  may  be  cross-examined  concerning 
any  matter  pertinent  to  the  issue  on  trial,  r^ardless  of  the 
extent  of  the  direct  examination." 

But  it  has  never  been  held  in  this  State,  and  is  not  likely 
to  be,  that  the  accused  who  volunteers  to  meet  the  charge 
against  him  by  testifying  in  his  own  behalf  as  to  thai  charge 
can  be  compelled  to  testify  on  cross-examination  as  to  another 
crime  in  no  way  connected  with  the  one  for  which  he  is  bein«: 
tried,  and  which  the  State  would  not  be  permitted  to  prove  by 
other  witnesses,    yfeno  v.  State,  117  Md.  485 ;  Ai^ery  v.  State, 
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121  Md.  231 ;  Bishop's  New  Crwmval  Procedure,  vol.  1,  pars. 
1182  and  1183;  Hochheimers  Crim,  Law  (2nd  Ed.),  pars. 
44,  176. 

The  State  seeks  to  justify  this  sort  of  inquiry  as  shrewd 
cross-examination  intended  to  show  that  the  reason  given  hy 
the  accused  for  going  away  could  not  have  been  the  real 
reason,  because  he  was  not  conscious  of  having  done  any 
wrong  in  connection  with  the  check  transaction.  It  will  only 
be  necessary  to  quote  one  or  two  of  the  questions  asked  to 
answer  that  suggestion  and  also  to  show  the  damaging  atmos- 
phere that  was  created.  For  example :  Q.  How  many  checks 
did  you  and  Jesse  Campbell  and  Bryan  Ward  forge  during 
the  week  that  j'ou  were  in  my  office  ?  Q.  You  did,  then,  admit 
in  my  office  to  Mr.  Dukes  and  Mr.  Dougherty  that  you  three 
men  had  forged  several  checks  ? 

It  is  urged  that  the  answer  of  the  witness  prevented  the 
questions  from  being  harmful.  With  this  we  cannot  agree. 
The  questions,  extending  over  six  or  seven  pages  of  the  record, 
with  minutest  details  (UnderhiJl  on  Criminal  Evidence,  2nd 
Ed.,  sec.  61),  in  themselves  imputed  to  the  witness  the  crime 
of  forgery  and  imported  a  knowledge  by  the  state's  attorney 
of  the  truth  of  the  charge.  While  the  witness  denied  and 
sought  to  evade,  in  his  answers  to  some  of  these  questions, 
yet  taken  as  a  whole,  his  answers  tended  to  prove  that  he  had 
been  concerned  in  the  forgery  of  certain  checks  at  least  to 
the  extent  of  uttering  one  of  them.  The  Cothron  Case,  138 
Md.  101,  is  cited  as  authority  for  the  proposition  that  in  a 
case  tried  before  the  court  the  strictness  of  the  rules  of  evi- 
dence should  be  somewhat  relaxed.  But  there  must  neces- 
sarily be  some  limit  to  such  relaxation.  In  the  present  case 
we  are  unable  to  say,  after  a  careful  examination  of  the  whole 
record,  that  the  trial  court  probably  was  not  unconsciously  in- 
fluenced by  the  objectionable  questions  and  the  answers  to 
some  of  them. 

The  other  exceptions  may  be  disposed  of  briefly.  The  rul- 
ing in  the  first  seven  were  erroneous  but  not  prejudicial.  The 
traverser  was  not  charged  with  having  received  any  of  the 


Digitized 


by  Google 


McAllister  vs.  state.  ess 

Opinion  of  the  Court. 

articles  mentioned  in  these  questions  and  they  were  stolen 
long  after  the  taKng  of  the  pistol.  We  find  no  error  in  the 
ruling  in  the  eighth  exception. 

There  was  error  in  the  ninth  but  it  was  not  prejudicial.  It 
was  hearsay. 

The  ruling  on  the  tenth  was  clearly  wrong  for  the  same 
reason,  but  not  prejudicial. 

The  ruling  on  the  eleventh  was  wrong.  It  was  not  material 
what  other  things  Bates  took  to  Mrs.  McAllister's  after  the 
taking  of  the  pistol,  as  the  traverser  is  not  accused  of  any 
crime  in  connection  with  them.  But  the  answer  was  probably 
not  prejudicial. 

The  question  in  the  twelfth  exception  may  have  been  too 
broad,  but  no  harm  was  done  as  the  answer  related  only  to 
the  pistol. 

There  was  no  substantial  error  in  the  ruling  on  the  thir- 
teenth exception.  What  the  traverser  is  alleged  to  have  said 
about  the  robbery  or  pilfering  which  occurred  after  the  pistol 
episode  was  not  relevant  to  the  issue  being  tried,  as  he  was 
not  charged  with  any  crime  in  connection  with  the  later 
thefts ;  but  there  was  no  motion  to  strike  out  the  answer. 

The  rulings  in  the  fourteenth  and  fifteenth  exceptions  ai-e 
admitted  by  appellee  to  have  been  wrong.  However,  they 
were  properly  harmless. 

For  the  prejudicial  errors  above  set  out  the  judgment  must 
be  reversed. 

Judgment  reversed  and  cause  remanded  for  a 
new  trial. 
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HEKRY  H.  WOOD 

vs. 

STANDAKD  WHOLESALE  PHOSPHATE  COMPANY. 

Broker's  Commissions — Sale  of  Merchandise. 

A  broker  who  negotiated  a  sale  of  several  thousand  tons  of 
acid  phosphate,  with  an  agreement  for  commissions  to  be  paid 
him  of  a  named  sum  per  ton,  held  entitled  to  recover  commis- 
sions, not  on  the  full  amount  contracted  for,  but  only  on  that 
actually  shipped  or  delivered,  the  evidence  showing  that  this 
was  in  accord  with  the  intention  of  the  parties. 

Decided  March  22nd,  1922. 

Appeal  from  the  Superior  Court  of  Baltimore  City  (Gob- 
tee,  J.). 

Action  by  Henry  II.  Wood  against  the  Standard  Whole- 
sale Phosphate  Company,  also  doing  business  under  the  name 
of  the  Standard  Guano  Company.  From  a  judgment  for  de- 
fendant, plaintiff  appeals.    Affirmed. 

G.  W,  S.  Musgrave,  for  the  appellant. 

Philip  S.  Ball,  for  the  appellee. 

The  cause  was  argiiixl  before  Hoyd,  V.  J.,  BRisror, 
Thomas,  Frxer,  Stockbridge,  Adkins,  and  Offutt,  JJ. 

Stockbridoe,  J.,  delivered  the  opinion  of  the  Court. 
This  is  a  suit  for  broker's  commission  upon  a  sale  of  acid 
phosphate.     The  foundation  for  it  arose  from  two  contracts; 
the  first,  dated  October  23rd,  1916,  and  the  second,  Ifovem- 
ber  1st,  1916.    The  first  contract  was  as  follows: 

''Baltimore,  Maryland,  October  23rd,  1916. 
"Sold  to  Messrs.  Hollingshurst  &  Company,  Inc.,  of 
London,  England,  and  New  York,  for  account  of 
Standard    WTiolesale    Phosphate     Company    of 
Baltimore,  Maryland : 
"Quantity  and  Guarantee. 
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"Twelve  thousand  (12,000)  tons  of  acid  phosphate 
made  from  restored  acid,  to  be  in  good  mechanical 
condition,  milled  and  screened,   analysis  guaranteed 
16^  available  phosphoric  acid. 
"Price. 

"Nine  dollars  and  seventy-five  cents   ($9.76)    per 
ton  of  2,000  pounds,  delivered  to  vessel,  less  1%,  at 
seller's  works,  Baltimore,  in  bulk. 
"Shipment. 

"As  called  for  by  buyers,  two  thousand  (2,000)  to 
three  thousand  (3,000)  tons  each,  November  to  March, 
both  inclusive,  reasonable  notice  to  be  given  sellers. 
"Analysis. 

'^By  Wiley  &  Company  or  Gascoyne  &  Company, 
Baltimore,  from  samples  drawn  in  duplicate  at  time 
of  shipment,  cost  of  same  to  be  at  buyer's  expense  if 
guarantee  is  sustained,  otherwise  at  sellers'  expense, 
and  pro  rata  deduction  to  be  allowed  for  any  defi- 
ciency. No  charge  for  excess, 
'heights. 

"Goods  to  be  billed  on  sworn  certificate.     Buyers 
to  have  the  option  of  having  a  representative  present 
to  check  weights  and  see  that  samples  are  properly 
drawn. 
"Settlement. 

"Payment  for  each  shipment  by  sight  draft  with 
weight,  analysis  certificate  and  mate's  receipt  attached. 
Payment  to  be  made  in  Baltimore,  or  Baltimore 
funds,  at  Alexander  Brown  &  Sons. 

"Commission,  10  cents  per  ton  to  Henry  H.  Wood, 
broker. 

"It  is  mutually  agreed  and  understood  by  both  sell- 
ers and  buyers  that  the  above  contract  is  made  subject 
to  suspension  in  case  of  fire  or  other  unavoidable  acci- 
dents to  the  machinery  or  works  of  the  producers  or 
users  of  the  material,  or  any  other  interference  by 
which  they  are  prevented  from  producing  or  using  the 
material ;  otherwise  to  be  carried  out  in  good  faith. 
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•"Executed   in   duplicate,    buyers   and    sellers   each 
furnished  with  a  copy  of  this  Sale  Note. 

"Standard  Wholesale  Phosphate  Co., 
"Accepted. 
"Accepted :    George  A.  Whiting,  Prest. 
"Cost  of  test  to  be  paid  by  sellers. 

"G.  A.  W.'' 

The  secoud  contract  was  identical  in  terms  except  that  it 
was  for  ''One  cargo  of  two  thousand  (2,000)  to  three  thou- 
sand (3,000)  tons"  instead  of  twelve  thousand  (12,000)  tons 
as  mentioned  in  the  first  contract,  at  a  price  of  ten  dollars 
($10)  per  ton  instead  of  $9.75  per  ton  specified  in  the  first 
contract. 

As  against  this  first  contract  the  following  shipments  were 
made:  Per  S/S  Hercules,  5,521.890  tons;  per  S/S  Thalia, 
1,703.190  tons;  and  per  S/S  Uranus,  1,588.190  tons,  making 
in  all  8,813.270  tons. 

On  the  commission  to  the  plaintiff,  as  broker,  there  has 
been  paid  to  Mr.  Wood  the  sum  of  $881.26,  leaving  a  small 
balance  unpaid  so  far  as  the  first  contract  is  concerned.  For 
some  reason  or  other  there  were  no  further  shipments  or  de- 
liveries made  than  the  three  mentioned,  and  this  suit  has 
been  brought  by  Mr.  Wood  to  recover  the  small  balance  under 
the  first  contract,  and  $*500  claimed  to  be  due  under  the  sec- 
ond contract. 

The  ease  was  tried  before  the  Judge  of  the  Superior  Court 
of  Baltimore  Citv,  sitting  as  a  jurv.  The  only  evidence* 
given  was  on  behalf  of  the  plaintiff,  and  upon  that  evidence 
the  court  granted  a  ]>rayer  directing  a  verdict  for  the  defend- 
ant. Judgment  was  entered  accordingly,  from  which  judg- 
ment the  present  appeal  was  taken. 

There  are  but  two  questions  in  the  case,  both  of  them  ques- 
tions of  law.  The  first  is  as  to  the  right  of  the  plaintiff  to 
full  conmiission  under  the  contract  of  October  23rd,  where 
but  a  partial  delivery  was  made;  and  the  second,  whether 
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the  plaintifiF  is  entitled  to  any  commission  whatever  under 
the  terms  of  the  contract  of  November  1st. 

Reference  was  made  in  the  arguments  to  article  2,  section 
17  of  the  Code.  The  applicability  of  that  section  is  verv  re- 
mote, if  any,  as  the  section  mentioned  deals  only  with  com- 
missions in  connection  with  the  sale  of  real  estate,  and  in 
l>oth  of  those  contracts  there  was  no  real  estate  involved.  The 
law  applicable  to  a  case  like  the  present  is  clearly  stated  in 
0  Corjnis  Juris,  591,  as  follows:  "A  broker  employed  to 
find  a  purchaser  or  vendor  ordinarily  becomes  entitled  to  a 
commission  on  the  execution  of  a  contract  of  purchase  or  sale 
nltliouofh  without  any  fault  on  the  part  of  the  broker  the  con- 
tract is  never  carried  out,  unless  there  is  a  stipulation,  ex- 
]>ressed  or  implied,  makin«r  his  rio:ht  to  compensation  depend 
on  tlio  perfonnance  of  the  contract." 

Nearly  all  of  the  cases  dealin<?  with  broker's  commissions 
in  Maryland  have  been  cases  where  a  commission  was  claimed 
on  a  sale  of  real  estate.  In  the  case  of  North  AvP7inp  Casino 
V.  Fergu.soti,  180  Md.  376,  the  suit  was  for  commissions  upon 
the  sale  of  leasehold  property  and  chattels,  but  the  opinion 
deals  solely  with  the  leasehold  property.  Tn  the  c^se  of  Mr- 
Gavorlc  v.  Woodlief,  20  How.  (F.  S.)  221,  cited  by  counsel 
aud  frequently  quoted  with  approval  in  other  cases  in  Mary- 
land, the  question  of  commissions  arose  with  regard  to  a  sale 
of  real  estate  and  slaves,  but  in  neither  of  these  does  the  opin- 
ion deal  with  anything  but  the  real  estate,  there  being  no  dis- 
tinction made  apparently  between  real  estate  and  chattels. 

There  have  been  many  cases  in  Maryland  dealing  with 
commissions  of  real  estate  brokers,  such  as  Bethlehem  Steel 
Company  v.  Domburg,  135  Md.  125;  StoJces  v.  Wolf,  137 
Md.  393 ;  Attrill  v.  Patterson,  58  Md.  226 ;  Kimberly  v.  Hpn- 
drrson,  29  Md-  512;  Leviness  v.  Kaphn,  99  Md.  687;  Olenn 
V.  Davidson,  37  Md.  365  (though  the  real  turning  point  in 
that  ease  was  as  to  a  custom  prevailing  among  real  estate 
brokers)  ;  Riggs  v.  Turnhull.  105  Md.  135,  in  which  a  very 
careful  opinion  by  Jidoe  Pearce  fully  reviews  the  authori- 
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ties  and  follows  the  same  general  rule ;  and  others,  where  the 
rule  as  laid  down  in  9  Corpvs  Juris,  691,  is  fully  approved 
and  given  effect,  and  the  same  was  true  in  Parker  v.  Powers, 
127  Md.  598,  in  the  case  of  commissions  for  procuring  a 
loan. 

With  regard  to  the  second  contract,  where  no  deliveries 
were  made  imder  or  in  accordance  with  its  terms,  there  is 
somewhat  of  a  difference  arising  from  the  fact  that  it  was 
not,  like  the  first  contract,  for  a  definite  number  of  tons,  but 
gave  the  vendee  the  right  to  call  for  two  or  three  thousand 
tons  as  it  should  see  fit.  No  call  was  made  by  the  vendee,  so 
far  as  the  record  discloses,  after  the  shipment  made  by  the 
"Franus,"  nor  is  there  any  reason  at  all  assigned  why  no 
delivery  was  called  for,  the  matter  being  thus  left  entirely 
open  to  speculation,  and  in  that  condition  this  case  falls  di- 
rectly in  line  with  the  case  of  Riggs  v.  TumbvU,  105  Md. 
135.  In  addition  to  this  is  the  further  consideration  of  the 
course  of  dealings  of  the  parties  to  the  case,  by  which  Mr. 
Wood,  as  broker,  was  paid  and  accepted  his  conmiission  upon 
each  of  the  three  shipments  actually  made.  And  even  if  the 
strict  rule  as  to  the  time  when  a  broker  becomes  entitled  to 
his  conmiissions  is  applied,  the  parties  have  by  their  course 
of  action  modified  that  rule  and  are  bound  by  their  acts.  It 
is  true  that  the  broker  had  found  a  purchaser  for  the  ven- 
dor and  that  the  failure  to  fully  carry  out  both  contracts  is  in 
no  way  attributable  to  the  broker,  but  the  fact  remains  that 
notwithstandinfiT  this  it  seems  from  the  very  inception  of  the 
contract  to  have  been  intended,  relied  upon  and  actually  car- 
ried out,  that  the  broker  should  receive  his  conmiissions  when 
the  shipments  were  made  and  only  as  they  were  made,  and 
in  thi«;  attitude  of  the  case  no  error  can  be  ascribed  to  the 
trial  court  for  its  ruling  upon  the  prayer.  The  judgment  ap- 
pealed from  will  aocordinirly  be  affirmed. 

Judgment  affirme/I,  costs  to  he  paid  hy  the 
appellant. 
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vs. 

IDA  D.  McCLEARY. 

Divorce — Adultery. 

A  divorce  will  not  be  granted  on  the  ground  of  adultery 
except  upon  clear,  unequivocal,  and  convincing  proof. 

pp.  661,  664 

The  testimony  of  detectives,  in  support  of  a  charge  of  adul- 
tery, is  entitled  to  but  little  weight  if  uncorroborated  by  any 
circumstances.  p.  663 

On  a  bill  for  a  divorce  against  a  physician,  on  the  ground  of 
adultery  with  a  patient  whom  he  was  treating  for  syphilis, 
held  that  the  evidence  was  insufficient  to  support  the  charge. 

p.  663 

Decided  March  22nd,  1922. 

Appeal  from  the  Circuit  Court  Xo.  2  of  Baltimore  City 
(Stump,  J.). 

Bill  by  Ida  D.  McCleary  against  Standish  McCleaiy. 
From  a  decree  for  plaintiff,  defendant  appeals.     Reversed. 

The  cause  was  argued  before  Boyd,  C.  J.,  Briscok, 
Thomas,  Pattisox,  Ubxer,  Stockbridge,  Adkins,  and 
Offutt,  JJ  . 

Ehen  J.  D.  Cross  and  1V\  Irvine  Cross,  for  the  appellant. 

MiUon  DashieU,  for  the  appellee. 

Beiscob,  J.,  delivered  the  opinion  of  the  Court. 

Ida  D.  MoCleary,  of  Baltimore  City,  on  the  11th  day  of 
January,  1921,  filed  in  Circuit  Court  No.  2  of  Baltimore 
City,  a  bill  for  divorce  vr  mensa  et  th<}ro  from  her  husband, 
Standish  McCleary,  on  the  ground  of  cruelty  of  treatment 
and  adultery. 
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Subsequently,  on  the  28th  day  of  March,  1921,  she  filed 
an  amended  bill,  wherein  she  chained  adultery  alone,  between 
January  1st,  1020,  and  January  11th,  1921,  with  a  woman 
named,  and  by  this  bill  she  asked  to  be  divoi'ced  a  vinrulo 
matrimonii  from  her  husband,  on  the  ground  of  adultery,  as 
chained  in  the  amended  bill. 

By  the  first  paragraph  of  the  bill  it  is  averred  that  on  the 
4th  day  of  May,  1904,  she  was  married  to  the  defendant, 
Standish  ifcCleary,  with  \i4iom  she  resided  in  the  City  of 
Baltimore  until  the  11th  of  January,  1921,  and  that  a?  a  re- 
sult of  the  marriage  three  children  were  bom  to  them,  viz : 
John  W.,  now  16  years  of  ago;  Anna  Katherine,  14  years  of 
age;  and  Standish,  about  11  years  of  age,  all  of  whom  are 
now  living. 

By  the  second  paragraph  it  is  further  averred  that,  al- 
though her  conduct  towards  her  husband  has  always  been 
kind,  faithful  and  affectionate,  he  has  at  different  times  sinc-e 
their  marriage,  to  wit,  between  the  first  day  of  Januarw 
1920,  and  the  11th  day  of  Januarw  1921,  committed  the 
crime  of  adultery,  and  that  she  has  not  lived  or  ccAabited 
with  him  since  she  discovered  the  adultery. 

The  defendant's  answer,  filed  on  the  ^th  of  April,  1921. 
denies  the  charge  of  adultery  contained  in  the  bill,  and  while 
the  defendant  admits  the  plaintifif  has  always  been  a  chaste 
wife,  he,  at  the  same  time,  denies  that  she  has  been  kind  or 
iiffeetionate  towards  him,  and  alleges  that  her  selfish  conduct 
has  made  his  home  most  uncomfortable  and  has  filled  him  with 
jiiixiety  ii>  to  the  future  of  his  children. 

The  case  was  heard  upon  the  bill,  answer  and  proof,  and 
from  a  decree  of  Circuit  Court  Xo.  2  of  Baltimore  City, 
dated  the  14th  day  of  Xovember,  1921,  granting  the  plaintiff 
a  divorce  a  vinculo  moirimonii  from  the  defendant,  also  per- 
manent alimony  and  the  custody  of  the  children,  this  appeal 
has  btH'ii  taken. 

The  re<*ord,  it  will  be  seen,  is  a  voluminous  one,  covering 
ov(»r  three  hundred  pages  of  tt^timony,  and  a  large  part  of 
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which  is  of  such  a  character  as  to  forbid  its  recital  in  detail, 
or  to  be  presented  in  any  court. 

The  single  question  presented  in  the  case  is  a  narrow  one, 
and  it  is  this:  Does  the  proof  disclosed  by  the  record  sustain 
the  charge  that  the  defendant  committed  adultery  with  the 
woman  named,  between  January  1st,  1920,  and  January 
11th,  1921,  as  charged  in  the  bill. 

The  rules  of  law  controlling  oases  of  this  character  have 
been  settled  and  announced  by  this  Court  in  a  number  of 
cases. 

In  Kremelberg  v.  Kremelherg,  52  Md.  553,  it  was  held 
that  the  burden  of  proof  was  upon  the  complainant,  and  the 
evidence  must  establish  affirmatively  that  actual  adultery  was 
committed,  since  nothing  less  than  the  carnal  act  itself  can 
lay  the  foundation  of  a  divorce  for  adulteay. 

In  Thiess  v.  Thiers,  124  Md.  21)0,  the  Coui*t  said:  ''It  ha- 
been  repeatedly  decided  in  this  State  that  in  cases  of  this 
kind  courts  will  not  grant  a  divorce  a  vinculo  matrimomi  ex- 
cept upqn  clear,  unequivocal  and  convincing  proof,  and  upon 
a  state  of  facts,  that  satisfactorily  establishes  the  guilt  of  the 
defendant. 

In  9  A.  iC  E.  End,  of  Law,  750,  it  is  said,  as  supported  by 
authority,  **The  circumstances,  when  reviewed  together,  must 
be  incompatible  with  innocence,  and  if  reasonably  capable 
of  two  interpretations,  that  interpretation  which  favors  in- 
nocence will  be  adopted,  but  guilt  will  be  inferred  where  it 
is  impossible  to  reconcile  the  testimony  with  any  theory  of 
innocence.  The  evidence  must  be  complete,  satisfactory  and 
convincing,  and  consistent,  with  the  hypothesis  that  the 
adultery  was  committed.-'  14  Cyc.  681;  Shtifeldt  v.  8hu- 
feldt,  80  Md.  528;  Rascli  v.  Jichsrh,  105  Md.  500;  Loveden 
V.  Loveden,  4  Eug.  Ecc.  401. 

The  parties  to  this  controversy  were  married  on  the  12th 
day  of  May,  1904,  in  Baltimore  City,  and  they  lived  to- 
crether  as  husband  and  wife  nntil  the  11th  dav  of  Januarv, 
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1021,  when  she  left  his  houje,  and  she  has  lived  apart  fiom 
her  hiisl>aiid  since  that  date. 

The  specific  chai-go  relied  upon  by  the  plaintiff  for  the 
relief  sought  by  the  bill,  is  adulter^'  with  the  woman  named, 
between  January  1st,  1920,  and  January  11th,  1921. 

The  proof  shows  that  Dr.  McCleary,  the  defendant,  is  a 
prominent  physician  in  the  City  of  Baltimore,  in  active  prac- 
tice, and  engaged  professionally  at  the  Baltimore  City  College 
of  Dental  Surgery,  at  Mercy  Hospital,  and  at  the  University 
of  Maryland. 

Dr.  Lockwood,  who  was  associated  with  the  defendant  at 
the  Mercy  Hospital,  Baltimore,  testified  that  he  had  known 
Dr.  McClearj^  professionally  for  over  twenty-five  years,  that 
he  was  particularly  active  in  his  profession,  was  recognized  a:? 
very  efficient  in  his  work,  and  was  relied  upon  by  others  as  an 
authority  upon  pathological  work. 

Dr.  Heck  testified  that  he  had  known  Dr.  McCleary  for  a 
number  of  years,  and  that  he  had  always  found  him  to  be  an 
upright  man  and  a  man  of  high  character,  that  he  had  taught 
him  at  school  and  he  regarded  him  as  trustworthy,  a  fine 
gentleman  and  a  good  doctor. 

The  testimony  also  shows  that  the  alleged  adulteress  was  a 
patient  of  Dr.  ilcCleary,  and  was  under  treatment  by  him 
for  syphilis.  She  was  also  treated  by  Drs.  Simon,  Judd  and 
Heck  for  the  same  disease.  Some  of  the  tests  proved  positive 
and  others  negative.  There  were  three  or  four  treatments 
with  salvorsan  by  Drs.  Judd  and  McClearj^  in  the  latter's 
office,  and  it  was  after  one  of  those  treatments,  which  left  her 
unfit  to  walk  home,  that  the  defendant  drove  her  home  in  his 
automobile. 

The  charges  of  adultery,  in  this  ease,  it  will  be  seen,  are 
sought  to  be  established  by  the  testimony  of  the  wife,  the 
daughter,  and  certain  detectives  employed  by  the  wife. 

There  is  no  jx)sitive  or  direct  testimony  in  the  ease  of  the 
fact  that  adultery  was  committed,  but  the  court  is  asked  to 
infer,  from  c^ertain  circumstances  set  out  in  the  record,  that 
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the  parties  were  guilty  as  charged.  The  proof  is  entirely  oir- 
ciimstantial  and  does  not  measure  up  to  the  kind  of  evidence 
that  leads  to  the  conclusion  of  guilt,  by  a  fair  inference  from 
it,  or  such  proof  as  is  required,  under  the  authorities,  to  show 
that  the  parties  were  guilty  of  committing  adultery. 

The  testimony  of  the  defendant  and  the  alleged  adulteress 
is  set  out  in  the  record,  and  they  both  positively  deny  the  com- 
mission of  any  act  of  adulter}',  and  they  also  deny  the  exist- 
ence between  them  of  anything  more  than  the  relation  of  doe- 
tor  and  patient. 

The  testimony  of  the  wife  is  based  entirely  upon  alleged 
telephone  calls  and  of  meetings  between  the  defendant  and 
the  alleged  adulteress  outside  of  his  office,  and  of  rides  with 
him  in  his  automobile  in  broad  daylight.  It  i-ests  entirely  in 
suspicion  and  jealousy,  and  it  does  not  in  any  way  support 
the  chai"ge  of  adultery  set  out  in  the  bill. 

The  testimony  of  the  detectives  is  unreliable  and  does  not 
connect  the  defendant  with  the  offense.  It  is  not  corroborated 
by  any  circumstance  in  the  case,  and  is  therefore  entitled  ta 
but  little  weight  in  the  determination  of  the  case.  Marshall 
V.  Marshall,  122  Md.  694:  German  v.  German,  137  Md.  438; 
Robins  v.  Robins,  121  Md.  695. 

The  testimony  of  the  little  daughter,  Anna  McCleary,  who 
was  only  thirteen  years  of  age  and  who  had  been  left  at  home 
on  the  afternoon  of  December  25th,  1920,  to  watch  and  to 
act  as  spy  on  her  father,  is  unreliable  and  not  supported  by 
proper  proof. 

In  9  R.  C,  Law,  section  105,  it  is  said :  "In  view  of  the 
impropriety  of  calling  children  of  tender  age  to  testify  against 
their  mother  to  establish  an  offense  against  her  chastity,  and 
since  the  testimony  of  such  children  to  acts  which  will  natur- 
ally be  construed  by  their  prepossessions  and  immature  and 
incorrect  notions  is  of  slight  value,  it  has  been  held  that  a 
divorce  should  not  be  granted  to  the  husband  for  the  adultery 
of  the  wife  upon  the  sole  testimony  of  young  children  of  the 
parties.  The  plaintiff  must,  of  course,  prove  the  acts  of 
adultery  charged.^' 
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But  apai't  fi-om  this^  the  daughter's  testimony  is  contra- 
dicted by  the  positive  evidence  of  both  the  defendant  and  the 
alleged  adulteress,  that  they  did  not  go  in  the  defendant's 
bed  room  at  the  time  stated  by  the  daughter,  nor  at  any  other 
time.  It  is  admitted  that  they  went  to  his  library  and  there 
he  played  a  record  for  her.  It  was  a  habit  and  custom  of  Dr. 
3iIcCleary  to  take  his  patients  and  visitors  to  this  room  for 
musical  entertainment,  and  this  fact  was  well  known  to  the 
plaintiff. 

While  the  testimony  of  detectives  and  spies  is  competent, 
the  law  is  well  settled  that  it  should  be  scrutinized  carefully 
and  should  not  be  relied  upon  unless  it  is  corroborated. 

Another  circumstance  which  reflects  upon  the  improbability 
of  the  testimony  as  to  sexual  intimaey  between  the  defendant 
and  the  woman  named  is  the  fact  that  during  the  time  testified 
to  by  the  witnesses,  she  was  being  treated  for  syphilis,  and  it 
would  have  been  very  dangerous  for  any  one  to  have  sexual 
intercourse  with  her. 

In  Ilurizig  v.  Hwrtzig,  44  N.  J.  Eq.  320,  the  Chancellor, 
in  dealing  with  the  question  of  precautionary  tests,  in  cases  of 
adultery,  said  that  to  establish  adultery  the  circumstances 
must  be  such  as  to  lead  the  guarded  discretion  of  a  reasonable 
and  just  man  to  the  conclusion  of  guilt.  The  judgment  must 
not  be  rash,  mo\'ing  upon  appearances  that  are  equally  capable 
of  two  interpretations.  If  the  circumstances,  taken  both 
singly  and  together,  reasonably  admit  of  two  interpretations, 
that  interpretation  which  favors  innocence  should  be  adopted. 

Mr.  Tones,  in  his  work  on  Emd^nce,  sec.  195,  thus  states  the 
rule,  as  supported  by  authority,  that  when  fraud  or  criminal 
conduct  is  imputed,  the  decisions  are  to  the  effect  that  some- 
thing more  than  a  mere  preponderance  of  evidence  must  be 
produced  and  that  the  proof  must  bo  clear  and  satisfactory. 
14  Cyc,  681-684;  9  RvUng  Case  Lata,  sees.  105,  106. 

In  view  of  the  clear  and  controlling  decisions  of  this  Court 
upon  the  burden  of  proof  required  in  cases  of  this  kind,  we 
think  nf)  useful  purpose  would  be  served  by  a  further  dis- 
cussion of  them. 
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Eeviewing  all  of  the  facts  and  circumstances  disclosed  by 
the  record  in  this  case,  we  are  unable  to  hold  that  the  testi 
mony  is  suflScient  to  support  a  conviction  of  the  defendant, 
and  to  establish  adulterous  relations  and  intercourse  between 
the  parties  accused. 

As  this  view  disposes  of  the  case,  we  find  it  unnecessary  to 
discuss  the  testimony  in  detail  or  to  further  set  it  out  in  this 
opinion. 

For  the  reasons  stated,  the  decree  of  Circuit  Court  No.  2  of 
Baltimore  City,  dated  the  14th  day  of  November,  1921,  must 
be  reversed,  and  the  plaintiflPs  bill  will  be  dismissed. 

Decree  reversed,  hill  dismissed,  the  costs  in  this 
Court,  and  in  the  court  below,  to  be  paid 
by  the  defendant,  Standish  McGleary. 
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vs. 

THOMAS  FISHER. 

Attorney  and  Client — Scope  of  Authority — Ratification — 
Question  for  Jury — Evidence. 

Where  one  executed  and  deKvered  a  mortgage  to  an  attorney 
at  law^  who  arranged  with  a  building  association  to  make  the 
loan  which  the  mortgage  was  intended  to  secure,  the  attorney 
assigning  the  mortgage  to  the  association  and  receiving  from 
the  latter  a  check  for  the  amount  of  the  loan,  drawn  to  the 
mortgagor's  order,  which  the  attorney  subsequently  indorsed 
and  cashed,  retaining  the  proceeds,  held  that  whether  the  attor- 
ney's action  in  indorsing  and  cashing  the  check  was  authorized 
or  ratified  by  the  mortgagor  was,  in  an  action  by  him  against 
the  association  for  the  amount  of  the  loan,  properly  left  to  the 
jury.  pp.  670,  671 

As  a  general  rule,  the  fact  of  an  agency,  and  the  extent  of 
an  agent's  powers,  when  not  created  by  a  written  instrument, 
are  questions  for  the  jury  to  determine  under  proper  instruc- 
tions, p.  670 

A  defendant  asserting  that  an  act  on  the  part  of  plaintiflPs 
agent  on  which  it  bases  its  defense  was  within   the  agent's 

authority,  has  the  burden  of  proof  on  that  issue.  p.  670 

One's  conduct,  while  ignorant  that  a  check  had  been  drawn 
to  his  order  and  handed  to  another,  cannot  be  regarded  as 
involving  a  ratification  of  the  act  of  such  other  in  indorsing 
and  cashing  the  eheek.  p.  671 

An  attorney  at  law  employed  to  obtain  a  loan  is  not  neces- 
sarily invested  with  authority  to  indorse  and  collect  a  check 
for  the  loan,  drawn  to  the  order  of  his  client.  p.  671 

Where  a  building  association  had  entrusted  to  an  attorney 
at  law  a  check  for  the  amount  of  a  loan  to  be  made  by  it  to 
the  latter's  client,  in  favor  of  whom  the  check  was  drawn,  and 
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the  attorney  cashed  the  check  at  the  bank  on  which  it  was 
drawn,  held  that,  in  an  action  by  the  client  against  the  associa- 
tion to  recover  the  amount  of  the  loan,  which  he  had  never 
received,  evidence  that  the  attorney  was  counsel  for  the  associa- 
tion was  admissible  as  reflecting  on  the  attorney's  relationship 
to  the  transaction.  pp.  671,  672 

Decided  March  2£nd,  1922. 

Appeal  from  the  Circuit  Court  for  Harford  County  (Hab- 
IJ^N,  J.). 

Action  by  Thomas  Fisher  against  the  Forest  Hill  Perma- 
nent Building  Association  and  others  to  recover  the  amount 
of  a  loan  agi'eed  to  be  made  to  it  by  defendant  association. 
From  a  judgment  for  plaintiff,  defendant  association  appeals. 
Affirmed. 

The  cause  was  argued  befoi'e  Boyd,  (\  J.,  I>kis< oi , 
Thomas,  Pattison,  TTrner,  and  Adkins,  JJ. 

Jolm  L.  (i.  Lee  and  (Imrles  II,  McSahh,  for  the  appellant. 
Edwin  TI.  W.  Harlan,  for  the  appellee. 

Urxek,  »T.,  delivered  the  opinion  of  the  Court. 

The  appellee,  desiring  to  procure  a  loan  of  four  hundred 
dollars,  to  be  secured  by  mortgage  of  his  property  in  Harford 
County,  applied  for  that  purpose  to  an  attorney  at  law  who 
was  counsel  for  the  appellant  building  association  and  also 
one  of  its  directors.  The  attorney  stated  to  the  appellee  that 
the  money  could  be  obtained  from  the  appellant,  but  he  pre- 
pared the  mortgage  to  himself  individually,  and  it  was  exe- 
cuted by  the  appellee  and  his  wife  in  that  form.  Applica- 
tion was  then  made  by  the  attorney  to  the  building  associ- 
ation for  a  loan  to  the  appellee  of  the  amoimt  he  desired. 
The  loan  was  granted  and  the  mortgage  was  assigned  to  the 
association.     The  transaction  was  conducted  between  the  at- 
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tomey  and  the  association  with  the  understanding  that  the 
loan  was  being  made  directly  to  the  appellee,  and  cohsequentr 
ly  the  check  drawn  by  the  association  for  the  amount  bor^ 
rowed  was  made  payable  to  the  appellee's  own  order.  It  was 
delivered  to  the  attorney  by  whom  the  loan  was  n^otiated. 
Neither  the  check  nor  the  sum  for  which  it  was  given  ever 
came  into  the  appellee's  possession.  The  money  was  collected 
and  retained  by  the  attorney,  and  he  subsequently  removed 
to  another  state,  without  making  restitution.  The  check  was 
drawn  on  the  Farmers'  and  ilerchauts'  National  Bank  of 
Belair,  Maryland.  It  was  presented  by  the  attorney  for  pay- 
ment indorsed  in  his  name  for  the  appellee.  There  is  evi- 
dence in  the  case  tending  to  prove  that  the  bank,  being  in 
doubt  as  to  whether  the  check  ought  to  be  paid  on  such  an 
indorsement,  communicated  with  the  building  association, 
and  was  authorized  by  it  to  make  the  payment. 

About  two  months  after  the  execution  of  the  mortgage,  the 
attorney  told  the  appellee  that  he  had  the  money  for  the  loan, 
but  the  appellee  stated  that  he  would  not  need  it,  as  he  had 
made  other  arrangements,  and  the  attorney  then  promised 
that  the  mortgage  would  be  released.  The  promise  was  fre- 
quently repeated,  but  was  never  fulfilled.  When  the  inter- 
est on  the  mortgage  became  due  a  year  after  its  execution, 
the  building  association  notified  the  appellee  of  that  fact. 
This  appears  to  have  been  his  first  information  that  the  mort- 
gage was  held  by  the  association.  He  paid  the  interest  de- 
manded, stating  to  the  official  to  whom  he  made  the  payment 
that  the  attorney  referred  to  had  "promised  to  fix  it  up  with 
him,"  and  "just  as  soon  as  he  got  straightened  out  he  in- 
tended to  take  out  shares  and  pay  his  dues  and  interest  week- 
ly." At  that  time  the  appellee  does  not  appear  to  have  been 
aware  that  the  loan  had  been  treated  by  the  appellant  as  hav- 
ing been  made  directly  to  him,  and  that  a  check  for  the 
amount  had  been  drawn  to  his  order,  but  had  been  indorsed 
and  collected  by  the  attorney  with  the  appellant's  assent. 
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In  this  suit  the  appellee  recovered  a  judgment,  on  the  ver- 
dict of  a  jury,  against  the  building  association,  for  the 
amount  of  the  loan  which  was  intended  to  be  secured  by  the 
mortgage  it  holds,  but  which  he  never  received.  The  Farm- 
ers' and  Merchants'  National  Bank,  which  paid  the  check 
given  for  the  loan,  was  joined  as  a  defendant  in  the  action, 
but  it  was  exempted  from  liability  by  an  instruction  granted 
at  the  close  of  the  plaintiff's  case.  The  appeal  requires  lis  to 
review  a  number  of  rulings  to  which  the  building  association 
as  appellant  attributes  prejudicial  error. 

The  most  important  question  arises  from  the  refusal  of 
the  trial  court  to  grant  an  instruction,  offered  by  the  appel- 
lant, which  would  have  directed  a  verdict  in  its  favor.  This 
instruction  was  sought  on  the  theory  that  the  evidence  is  con- 
clusive as  to  the  existence  of  adequate  authority  on  the  part 
of  the  attorney  to  act  for  the  plaintiff  in  the  transaction  under 
inquiry,  and  as  to  ratification  by  the  latter  of  the  attorney's 
action  in  procuring  the  mortgage  loan.  The  essential  facts 
of  the  case  have  been  stated  and  are  not  in  dispute.  The 
particular  act  to  be  considered,  with  respect  to  the  question 
as  to  whether  it  was  authorized  or  ratified,  is  not  the  negoti- 
ation of  the  loan,  but  the  indorsement  of  the  check  and  col- 
lection of  the  amount  for  which  it  was  drawn.  It  is  true  that 
the  plaintiff  manifested  confidence  in  the  attorney  by  execut- 
ing and  delivering  to  him  as  mortgagee  the  conveyance  upon 
the  security  of  which  the  loan  was  to  be  obtained.  But  the 
fact  that  the  plaintiff  was  the  real  applicant  and  borrower, 
was  disclosed  to  the  building  association,  and  it  conducted 
the  business  precisely  as  if  it  were  the  original  mortgagee. 
If  the  check  for  the  amount  of  the  loan  had  been  drawn  to 
the  order  of  the  attorney,  there  would  be  the  simple  question 
as  to  his  authority  to  receive  such  a  payment.  The  associ- 
ation, however,  was  not  willing  to  make  the  loan  in  that  way. 
In  accordance  with  its  custom,  and  presumably  for  its  own 
protection,  it  drew  the  check  to  the  individual  order  of  the 
appellee,  and  in  his  suit  to  recover  the  amount  of  the  check, 
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which  the  attorney  was  subsequently  allowed  to  indorse  and 
collect,  the  authority  and  ratification  relied  upon  must  be 
shown  to  have  relation  to  the  disposition  of  that  negotiable 
instrument. 

It  is  provided  by  the  Code  (article  13,  section  38)  that  the 
signature  of  any  party  to  a  negotiable  instrument  may  be 
made  by  "a  duly  authorized  agent,"  that  no  particular  form 
of  appointment  is  necessary,  and  that  "the  authority  of  the 
agent  may  be  established  as  in  other  cases  of  agency."  In 
Roland  v.  Peoples^  Bank,  134  Md.  220,  we  quoted  from  2 
Corpus  Juris,  636,  in  part  as  follows:  "Commercial  paper, 
such  as  bills,  notes  and  checks,  passes  current  to  a  limited 
extent  like  money,  and  accordingly  power  to  an  agent  to  exe- 
cute or  indorse  it  is  to  be  strictly  limited,  and  will  never  be 
lightly  inferred,  but  ordinarily  must  be  conferred  expressly." 

The  issue  in  this  case  as  to  the  agent's  right  to  indorse  and 
collect  the  check  drawn  to  the  plaintiff's  order  was  submitted 
to  the  jury,  and  the  question  here  is  not  whether  the  evidence 
was  legally  sufficient  to  justify  such  a  submission,  but  whether 
it  was  legally  conclusive  as  to  the  existence  of  the  alleginl 
authority. 

The  general  rule  is  that  the  fact  of  an  agency,  and  the 
extent  of  the  agent's  powers,  when  not  created  by  a  written 
instrument,  are  questions  for  the  jury  to  determine  under 
proper  instructions.  Groscup  v.  Doumej/,  105  ^fd.  27-*^: 
Bra/jer  v.  Levy,  122  Md.  554;  RobinsoTi  v.  HeU,  128  Md. 
645.  There  can  be  no  doubt  that  in  the  situation  here  pre- 
sented the  burden  rested  on  the  defendant  building  association 
to  prove  the  authority  which  it  was  ailing  as  a  defensive 
fact.  While  the  evidence  may  have  tended  to  support  an 
inference  as  to  the  existence  of  such  authority,  it  would  not 
have  been  proper  to  withdraw  the  case  from  the  jury  on  the 
ground  that  the  burden  of  proof  on  that  issue  had  been  con- 
clusively sustained. 

There  is  no  evidence  in  the  record  l^ally  sufficient  to  re- 
quire a  directed  verdict  for  the  defendant  on  the  theory  that 
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the  act  of  the  attorney  in  the  indorsement  and  collection  of 
the  check  had  been  ratified.  The  conduct  of  the  plaintiff, 
which  is  said  to  have  had  that  effect,  occurred  when  he  does 
not  appear  to  have  known  that  a  check  to  his  order  had  been 
issued.  To  maintain  this  defense  it  was  necessary  for  the 
defendant  to  prove  that  the  plaintiff  had  full  knowledge  of  all 
material  circumstances  relating  to  the  act  in  r^ard  to  which 
ratification  is  asserted.  Stetnman  v.  Laundry  Co,,  109  Md. 
62  ;  2  r.  J.  928.    The  proof  fails  to  mt*et  that  retiuircniont. 

By  the  plaintiff's  granted  prayers  the  questions  of  authority 
and  ratification  just  considered  were  fairly  submitted  to  the 
jury,  and  the  ruling  of  the  court  below  in  regard  to  those 
prayers  was  proper. 

The  action  of  the  court  in  refusing  to  withdraw  the  case 
from  the  jury,  as  proposed  by  the  defendant  building  associa- 
tion's first  prayer,  has  already  been  approved.  The  hy- 
ix>the8es  of  the  defendant's  second,  seventh  and  ninth  prayers 
were  not  supported  by  the  evidence.  There  was  no  error  in 
the  refusal  of  the  defendant's  third,  fourth,  fifth  and  tenth 
prayers,  as  they  were  based  upon  the  erroneous  theory  that  an 
attomey-at-law  employed  to  obtain  a  loan  is  necessarily  in- 
vested with  authority  to  indorse  and  collect  a  check  for  the 
loan  drawn  to  the  order  of  the  client.  Crahe  v.  Merc,  Tr.  & 
Sav,  Bavk,  295  111.  875;  Broiim  v.  Peoples'  Nat  Banh\  170 
Mich.  416;  40  L,  B,  A,  (N.  S.)  660;  0  C,  J,  659. 

By  the  sixth  prayer  of  the  defendant  a  finding  that  the  at- 
torney's act  had  been  ratified  would  have  been  i>ermitted  with- 
out regard  to  the  question  as  to  whether  the  plaintiff  had 
knowledge  of  all  the  material  facts  at  the  time  when  the  ratifi- 
cation was  supposed  to  have  occurred.  The  two  remaining 
jM'ny(  1-,  Ixnng  the  eighth  and  (eleventh.  o^VkmI  by  tlie  dcfriid- 
ant,  did  not  completely  and  correctly  define  the  issue  to  which 
they  were  directed. 

Nine  exceptions  were  taken  hy  the  appi»llant  to  rulings  on 
the  admissibility  of  evidence.  The  occasion  for  the  first  was 
the  allowance  of  a  question   addressed  to  an  officer  of  the 
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building  association,  which  elicited  the  infonnation  that  the 
attomey-at-law,  to  whom  the  plaintiff  applied  for  the  loan, 
was  counsel  for  the  association.  This  reflected  upon  the  issue 
as  to  the  nature  of  the  attorney's  relationship  to  the  transac- 
tion, and  the  testimony  was  properly  admitted.  In  view  of 
evidence  introduced  without  objection,  there  was  no  injurious 
error  in  the  rulings  to  which  the  second,  third,  fourth,  fifths 
sixth  and  seventh  exceptions  were  reserved.  The  testimony 
to  which  the  eighth  exception  refers  was  hearsay,  and  that  ex- 
cluded contrary  to  the  ninth  exception  was  immaterial.  Ob- 
jection was  made  to  a  statement  of  the  court  in  ruling  on  the 
question  raised  by  the  eighth  exception.  The  language  com- 
plained of  simply  indicated  the  point  of  the  dispute,  and  we 
see  no  reason  to  hold  that  it  caused  the  defendant  any  injury. 

Judgment  affirmed,  with  cofds. 
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MARGARET  F.  ALBERTIE. 

Bill  of  Exceptions — Transmission  of  Record — Atttomobile  In- 
juring Pedestri(m — Contributory  Negligence, 

When  the  appellant  has  prepared  the  bills  of  exception  in 
good  faith,  and  presented  them  to  the  court  within  the  time 
allowed,  that,  as  the  result  of  error  in  their  preparation,  or  a 
controversy  as  to  what  they  shall  contain,  time  is  required  for 
consideration  by  the  court,  necessitating  delay  in  signing  them, 
does  not  prejudice  the  appellant.  pp.  675,  676 

Delay  in  transmission  of  the  record,  resulting  from  a  delay 
on  the  part  of  the  court  in  signing  the  exceptions,  does  not  de- 
prive the  appellant  of  the  right  of  appeal.  pp.  675,  676 

The  action  of  the  trial  court  on  the  prayers  submitted  at 
the  conclusion  of  the  evidence  is  regarded  as  a  single  ruling, 
to  be  made  the  subject  of  one  bill  of  exceptions.  p.  676 

One  is  not  negligent,  as  a  matter  of  law,  in  walking  on  the 
macadamized  part  of  the  highway,  and  whether  plaintifF,  struck 
by  defendant's  automobile  while  so  doing,  was  guilty  of  con- 
tributory negligence,  is  a  question  for  the  jury.  p.  680 

Decided  March  ^2nd,  U)22, 

Appt^ai  from  the  Circuit  Court  for  Priiuv  (nH)rge's  County 
(Beall  and  Camalier,  JJ.). 

Action  by  Margai-et  P.  All)ertie  against  Philip  T.  Hall. 
From  a  judgment  in  favor  of  plaintiff  for  the  sum  of  eight 
thousand  dollars,  with  interest  from  the  date  of  the  verdict, 
and  costs,  defendant  appeals,     .\ffirmed. 

VOL.  140  22 
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The  cause  was  argued  before  Boyd,  C.  J.,  Brtscof, 
Thomas,  Pattisox,  Frxkr,  and  Adkins,  JJ. 

S.  McComas  Hawhen  and  J.  Wilson  Ryan,  for  the  appel- 
lant. 

Albert  M,  Bouic  and  3/.  Hmnpton  Magruder,  with  whom 
was  Julian  ^V.  Whiting  on  the  brief,  for  the  appellee. 

Thomas,  J.,  delivered  the  opinion  of  the  Court. 
This  appeal  is  from  a  judgment  recovered  by  the  plaintiff 
in  the  Circuit  Court  for  Prince  George's  County  for  injuries 
she  is  alleged  to  have  su.stained  by  reason  of  the  negligent 
operation  of  the  defendant's  automobile. 

A  motion  has  been  filed  by  the  appellee  to  dismiss  tlie  ap- 
peal on  the  ground  (1)  that  the  bill  of  exceptions  was  not 
filed  in  compliance  with  the  rule  of  the  circuit  court,  and 
(2)  that  the  record  was  not  transmitted  to  this  Court  within 
three  months  from  the  date  of  the  appeal. 

The  record  contains  a  certificate  of  the  court  below  that 
KuJo  22  of  that  court  provides : 

"That  unless  otherwise  expressly  allowed  by  the 
court,  the  bills  of  exceptions  shall  be  prepared  and  sub- 
mitted to  the  court  within  thirty  days  from  the  entry 
of  the  judgment  in  the  case." 

It  appt^ars  that  the  judgment  was  entered  on  the  7th  of 
June,  1921 ;  that  on  the  6th  of  July  the  court  below  passed 
an  order  extending  the  time  for  submitting  bills  of  excep- 
tion "for  thirty  days  from  that  date/'  and  that  on  the  2nd 
of  August  tl)e  court  granted  a  further  extension  for  that  pur- 
pose to  August  20th,   1921.     The  record  also  contains  the 
lollowing  certificate  of  the  judges  who  presided  at  the  trial : 
"A  document  was  placed  in  the  hands  of  the  court 
by  coimsel  for  the  defendant  on  the  13th  of  August, 
1921,  purporting  to  be  a  bill  of  exceptions  in  the  case 
♦  ♦  *    The  subject-matter  of  said  document  was  aev- 
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eral  times  under  consideration  by  the  court  on  negotia- 
tions by  counsel  for  the  respective  parties  for  settle- 
ment of  bills  of  exception  by  agreement.  The  docu- 
ment was  marked  Tiled  on  October  26th,  1921/  After 
several  changes  made  at  the  suggestion  of  the  respec- 
tive parties  the  bill  of  exceptions  accompanying  was 
signed  by  the  court  on  the  27th  of  December,  1921." 

The  affidavit  of  the  clerk  of  the  court  below  states  that 
upon  the  signing  of  the  exceptions  the  record  was  *'made  up 
and  transmitted"  to  this  Court  ^^as  soon  as  possible,"  and  it 
appears  that  it  was  filed  in  this  Court  on  the  4th  of  January, 
1922. 

It  thus  appears  that  the  bill  of  exceptions  was  prepared 
and  presented  to  the  court  within  the  time  allowed  by  the 
order  of  August  2nd,  which  was  passed  before  the  expiration 
of  the  previous  order  (Carter  v.  Md.  &  Pa.  R.  R.  Co-,  112 
Md.  599 ;  Ray  et  al.  v.  Morse,  140  Md.  529),  and  that  the  de- 
lay in  transmitting  the  record  to  this  Court  was  due  to  the 
fact  that  the  exceptions  were  not  signed  by  the  judges  of  the 
court  below  until  the  27th  of  December,  1921. 

While  it  is  the  duty  of  the  appellant  to  prepare  the  bill  of 
exceptions  and  present  it  to  the  trial  judges  for  their  signa- 
tures within  the  time  allowed  by  the  rule  or  order  of  court, 
it  is  for  the  judges  to  determine  what  the  bills  of  exception 
shall  contain.  Ordinarily  when  the  appellant  has  prepared 
the  bills  of  exception  in  good  faith  and  presented  them  to  the 
court  within  the  time  allowed,  he  has  done  all  that  is  required 
of  him,  and  if,  as  the  result  of  error  in  their  preparation,  or 
a  controversy  between  the  parties  as  to  what  they  shall  con- 
tain, time  is  required  for  consideration  and  settlement  of  the 
matter  by  the  court,  necessitating  delay  in  signing  the  ex- 
ceptions and  consequent  delay  in  transmitting  the  record,  the 
appellant  should  not  be  deprived  of  his  right  of  appeal  be- 
cause of  such  delay. 

In  this  case  the  ceitifieate  of  the  judges  states  that  the  bill 
of  exceptions  prepared  by  the  appellant  was  submitted  to 


Digitized 


by  Google 


676  HALL  vs,  ALBERTIE. 

Opinion  of  the  Court.  [140 

ihoni  on  the  12th  of  August,  and  was  hold  **under  considera- 
tion'' piMiding  efforts  of  counsel  to  settle  '*the  exceptions''  by 
agieenient,  and  that  after  making  several  changes  suggested 
by  '*the  respective  parties,"  the  exceptions  were  signed  i-n 
the  27th  of  December,  1021.  In  the  case*  of  Cochrojie  v. 
lAltle,  71  Md.  323,  Chief  Judge  Alvey  <aid:  *'It  is  the  busi- 
ness of  the  judges  to  see  that  their  rulings  are  properly  pre- 
sented by  the  exceptions,  and  that  the  bills  of  exception  are 
properly  prepared  and  presented  by  the  parly  taking  the  ex- 
ceptions. *  *  *  A  party  should  not  be  deprived  of  his  right  of 
appeal,  except  where  the  right  has  been  lost  by  his  own  neg- 
lect or  default,"  and  in  the  case  of  Snouxleu  v.  SlcUe,  133 
Md.  024,  the  Court  said:  "It  thus  appears  that  the  appeal 
was  taken  in  time,  that  the  exceptions  were  prepared  by 
counsel  for  the  accused  with  reasonable  promptness  and  sub- 
mitted to  the  judge  on  two  occasions  within  the  time  limited 
by  the  previous  orders  regularly  passed.  This  was  all  that 
was  required  of  counsel,  and  under  the  circumstances  stated 
it  cannot  be  held  that  the  delay  in  signing  the  exceptions  or 
transmitting  the  record  was  due  to  any  fault  of  the  appellant 
or  his  counsel." 

As  the  bill  of  exceptions  in  this  case  was  presented  to  the 
court  below  within  the  time  allowed  by  its  order,  and  as 
the  record  was  transmitted  to  this  Court  as  soon  as  possible 
after  the  exceptions  were  signed,  the  delay  in  transmitting 
the  record  cannot  be  said  to  be  due  to  the  appellant  or  his 
counsel,  and  the  motion  to  dismiss  the  appeal  must  be  over- 
ruled. 

During  the  trial  three  exceptions  were  resened  by  the  de- 
fendant. The  first  of  these  was  to  a  ruling  of  the  court  be- 
low on  the  evidence,  and  has  Ix^en  abandoned  in  this  Court. 
The  s(  (U)nd  was  to  the  rejection  of  the  defendant's  first  pray- 
er, and  the  third  to  the  rejection  of  his  second  prayer. 

This  Court  has  repi^itedly  said  that  the  action  of  the  trial 
( ourt  on  the  prayers  subriiitted  at  tlu*  conclusion  of  the  evi- 
<lenc(  is  regarded  as  a  single  niliuii.  and  should  \w  made  the 
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subject  of  one  bill  of  exception.  But  notwithstanding  the 
departure  in  this  case  from  the  well-settled  practice  in  this 
State,  we  will  dispose  of  the  exceptions  as  if  the  ruling  com- 
plained of  was  properly  presented. 

According  to  the  evidence  adduct^d  by  the  plaintiff,  she 
and  her  husband  left  their  home  at  Woodmont,  which  is"  lo- 
cated on  the  Rockville  pike,  one  of  the  public  highways  of 
ifontgomers'  County,  about  10.15  o'clock  at  night  on  the 
2*ird  of  May,  1011),  to  catch  an  electric  car  for  Washington, 
I).  (\,  at  Edgemoor,  where  the  railroad  crosses  the  pike.  The 
highway,  which  was  macadamized,  was  about  sixty  feet  wide. 
The  macadam  was  sixteen  feet  wide,  and  on  each  side  of  the 
macadam  there  was  a  dirt  path  about  seven  feet  wide.  The 
plaintiff  and  her  husband  were  walking  on  the  right-hand  or 
west  side  of  the  highway  in  the  direction  of  Edgemoor  and 
Washington,  and  on  the  dirt  path  west  of  the  macadam, 
when  they  were  struck  by  the  defendant's  automobile  going 
in  the  same  direction,  and  the  plaintiff  was  seriously  injured. 
The  plaintiff  also  offered  evidence  tending  to  show  that  at 
the  time  of  the  accident  the  defendant's  car  was  on  the  right- 
hand  side  of  the  road,  and  that  the  right  wheels  of  the  car 
were  on  the  dirt  path  about  four  feet  from  the  west  edge  of 
the  macadam :  that  the  road  was  straight,  and  that  there  was 
nothing  to  prevent  the  driver  of  the  defendant's  car  from 
seeing  the  plaintiff"  and  her  husband:  that  the  plaintiff'  did 
not  hear  the  car  and  did  not  see  any  lights  indicating  that  a 
car  was  approaching  from  the  rear;  that  no  warning  or  sig- 
nal of  its  approach  was  given,  and  that  the  speed  of  the  car 
was  not  reduced  as  it  approached  the  place  of  the  accident. 

The  defendant  testified  that  on  the  night  of  the  accident 
he  was  returning  from  Germantow^n  with  his  family  to  his 
home  on  Wisconsin  Avenue;  "that  his  nephew,  Harold  H. 
Watkins,  who  is  now  dead,  was  driving  the  automobile;  that 
when  they  got  within  the  limits  of  Bethesda  they  turned  the 
bright  lights  off',  pnt  on  the  dimmers  and  reduced  the  speed 
of  the  car  to  abont  twelve  miles  an  hour;  that  when  they  got 
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within  fifteen  or  twenty  feet  of  the  place  where  the  accident 
occurred  a  car  was  proceeding  north  on  the  Eockville  pike 
with  glaring  headlights  in  frc^nt  and  a  spotlight  on  the  side, 
which  was  brilliantly  lighted;  that  the  three  lights  blinded 
them  completely,  and  immediately  the  driver  applied  his 
brfJtes  in  an  effort  to  stop  the  car,  but  before  the  car  could 
be  brought  to  a  stop  the  witness  felt  the  car  go  over  something 
that  seemed  to  him  to  be  a  log;  that  when  the  car  came  to 
a  stop  witness  immediately  got  out  and  went  bade  to  see  what 
the  object  was,  and  found  Mr.  and  Mrs.  Albertie  (the  plain- 
tiff and  her  husband)  lying  on  the  macadam  about  three 
feet  from  the  eight-foot  path  which  is  on  the  right-hand  side 
of  the  street  going  south;  that  the  place  where  the  acci- 
dent occurred  was  extremely  dark,  and  that  witness,  being 
blinded  by  the  headlights  of  the  other  car,  did  not  see  Mr. 
and  Mrs.  Albertie  until  after  he  felt  the  bump,  when  he  saw 
them  lying  back  of  his  car  on  the  macadam/' 

Frank  Fisher,  a  witness  for  the  plaintiff,  testified,  how- 
ever, as  follows :  *^that  he  saw  the  accident  of  the  plaintiff  on 
the  23rd  of  May,  1U19,  on  the  Rockville  pike,  near  Bethesda ; 
that  the  witness  was  driving  a  Stutz  automobile  and  was  rid- 
ing on  the  front  seat  on  the  left-hand  side  of  the  car,  the  car 
being  a  right-hand  drive;  that  he  did  not  have  searchlights 
on  his  car,  but  small  dimmers,  and  a  spotlight  located  on  the 
right-hand  side  of  his  car  about  two  and  one-half  feet  from 
the  steering  wheel,  which  threw  a  light  on  his  right-hand  not 
in  front  of  his  car,  and  it  was  not  turned  towards  the  de- 
fendant's car  at  aU ;  that  he  was  traveling  in  a  northerly  di- 
rection on  the  Eockville  pike  going  from  Washington  to 
Rockville,  and  about  the  point  of  the  accident  the  left  front 
and  hind  wheels  of  his  car  were  on  the  macadam  and  the 
right  front  and  hind  wheels  were  on  the  sand ;  when  he  had 
gotten  about  twenty-five  or  thirty  feet  past  the  railroad  track, 
whicb  is  a  grade  crossing  at  Bethesda,  or  Edgemoor,  he  ob- 
served the  plaintiff  and  her  husband  walking  down  iHie  road 
in  a  southerly  direction  in  the  direction  of  Washington  from 
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Kockville,  and  on  the  wesrt;  side  of  said  road  and  walking  in 
the  sand  part  thereof;  that  he  could  plainly  see  the  plain- 
tiff and  her  hnsband  walking  down  the  road  from  the  search- 
lights of  the  defendant's  oar,  which  was  traveling  in  the  same 
direction  that  the  plaintiff  waa  walking ;  that  the  witness  ob- 
served the  plaintiff  fifty  or  seventy-five  feet  ahead  of  de- 
fendant's car;  that  after  the  witness'  car  had  passed  the 
plaintiff  he  leaned  out  of  his  car  and  turned  his  head  and 
saw  the  defendant's  car,  which  was  then  partly  on  the  mac- 
adam and  partly  on  the  sand,  actually  run  over  the  plaintiff 
and  her  husband  while  the  plaintiff  was  walking  on  the  sand 
part  of  the  road ;  that  witness  did  not  hear  any  warning  made 
by  the  defendant's  car,  and  did  not  see  anything  to  obstruct 
the  view  of  the  defendant  or  his  chauffeur.  After  the  acci- 
dent he  immediately  went  back  to  assist  the  plaintiff  and  her 
husband,  and  defendant  told  the  witness  that  the  lights  of 
witness'  car  blinded  him,  which  witness  denied  could  have 
happened." 

The  prayers  to  which  the  defendant's  exceptions  refer  are 
as  follows: 

1.  '*You  are  instructed  that  if  you  find  from  the  evidence 
that  there  was  a  path  four  feet  or  more  in  width  used  by 
pedestrians  at  the  place  of  the  accident,  and  that  instead  of 
walking  in  the  path  that  the  plaintiff  was  walking  on  the* 
macadam  roadbed  and  that  at  the  same  time  the  driver  of  the 
defendant's  automobile  while  exercising  ordinary  care  was 
blinded  by  the  headlights  or  spotlights  of  an  approaching 
automobile,  and  being  so  blinded  endeavored  to  stop  the  auto- 
mobile, but  before  being  able  to  do  so,  struck  the  plaintiff, 
then  she  is  not  entitled  to  recover  and  your  verdict  should  be 
for  the  defendant." 

2.  '*Tou  are  instructed  that  if  you  find  from  a  preponder- 
ance of  the  evidence  that  there  was  a  path  four  feet  or  more 
in  width  used  by  pedestrians  at  the  side  of  the  roadway  at  the 
place  of  the  accident,  then  reasonable  care  and  prudence  dic- 
tated that  the  plaintiff  should  have  walked  therein,  and  if  you 
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further  find  from  a  preponderance  of  the  evidence  that  at  the 
time  of  the  accident  the  night  was  dark  and  that  the  plaintiflf 
was  walking  on  the  macadam  roadbed  and  that  tiie  driver  of 
the  defendant's  automobile,  although  exercising  reasonable 
care,  did  not  see  the  plaintiff,  as  a  result  of  which  she  was 
struck  and  injured,  then  your  verdict  should  be  for  the  de- 
fendant" 

The  most  striking  objection  to  these  prayers  is  that  they 
assert  the  proposition  that  the  plaintiff  had  no  right  to  walk 
on  the  macadamized  part  of  the  highway,  and  asked  the  court 
to  instruct  the  jury  that,  if  they  found  from  the  evidence  that 
the  plaintiff  was  walking  on  the  macadam,  then  she  was,  as  a 
matter  of  law,  guilty  of  such  contributory  negligence  as  de- 
prived her  of  the  right  to  recover.  Xo  authority  is  cited  by 
the  appellant  in  support  of  this  proposition,  and  it  is  not  in 
harmony  with  the  rule  recognized  in  this  State  or  elsewhere. 
In  the  very  recent  case  of  Mears  v.  McElfish,  decided  in  June, 
1921,  and  reported  in  139  Md.  81,  where  a  young  girl,  while 
walking  on  the  right-hand  side  of  one  of  the  public  roads  of 
AU^any  County,  instead  of  on  a  cinder  path  on  the  left  side 
of  the  road,  was  struck  and  injured  by  an  automobile  passing 
from  the  rear,  and  where  the  case  was  taken  from  the  jury  by 
the  lower  court  on  the  ground  that  there  was  no  evidence  of 
negligence  on  the  part  of  the  defendant  and  that  the  plaintiff 
had  been  guilty  of  contributory  negligence.  Judge  Urner, 
speaking  for  this  Court,  said :  "The  defendant  in  his  car  and 
the  plaintiff  on  foot  were  each  entitled  to  the  use  of  the  high- 
way. They  had  reciprocal  rights  and  duties  as  to  its  use. 
Xeither  could  be  unmindful  of  the  fact  that  the  road  was  in- 
tended to  be  available  for  every  legitimate  purpose  and  method 
of  public  travel.  The  driver  of  the  automobile  was  oblige<l 
to  anticipate  that  pedestrians  might  be  using  the  thorough- 
fare. It  was  especially  incumbent  upon  him  to  exercise  rea- 
sonable care  to  avoid  injury  to  travelers  who,  out  of  regard 
for  their  own  safety,  would  naturally  make  use  of  the  unpavecl 
margin.     The  fact  that  the  headlights  on  the  automobile  ap- 
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proaehing  from  the  city  may  have  made  it  moi^e  diflScult  for 
the  driver  of  the  defendant's  car  to  see  the  pedestrians  on  the 
side  of  the  road  did  not  relieve  him  of  the  duty  to  use  proper 
care  to  obser^^e  their  presence.  If  he  oould  not  see  them 
because  of  any  insufficiency  of  his  own  headlights,  or  because 
of  the  glare  of  tliose  on  the  approaching  car,  he  might  have 
reduced  the  speed  of  his  automobile  and  given  warning  signals 
to  any  one  possibly  exposed  to  the  danger  of  collision."  In 
reference  to  the  question  of  the  plaintiflF's  negligence  he  said 
further:  '*It  would  doubtless  have  becm  more  prudent  for 
her  to  look  behind  her  for  automobiles  when  she  saw  one  ap- 
proaching from  the  front  while  she  was  walking  near  the  edge 
of  the  macadamized  roadbed,  but  whether  her  omission  to  do 
so  under  the  circumstances  should  be  regarded  as  negligence^ 
on  her  part  is  a  question  as  to  which  rational  minds  might 
differ.  Unless  there  was  clear  and  unquestionable  negligence 
in  her  failure  to  anticipate  and  provide  against  the  contin- 
gency' that  a  car  from  the  rear  might  lx>  driven  against  her 
while  she  was  off  the  macadam,  and  without  any  signal  being 
given  her  of  its  approach,  the  case  should  be  loft  to  the  jury 
for  determination."  See  also  Biocfim  v.  Steynen,  124  Aid. 
:J''.0,  and  StfnraH  Taxi-sermrc  Co.  v.  Roj/,  127  Md.  70.  In 
Bern/,  Aufomohilcs  (2nd  Ed.),  sec.  220,  it  is  said:  "Pedos- 
rriaiL-^  liavc  in  ireneral,  and  under  reasonable  restrictions  as  to 
the  exercise  of  care  by  them,  a  right  to  travel  anywhere  upon 
a  public  highway,  and  it  is  nogligenci*  for  a  driver  of  a  vehicle 
upon  a  public  highway  to  recklessly  run  down  a  pedestrian 
who  is  standing  or  walking  with  his  l>ack  toward  him,"  and 
it  is  said  in  Uurfdij,  Automohtles  (5th  Ed.),  sec.  4-32:  "As 
in  other  eases  of  fellow  travelers,  it  is  the  duty  of  the  driver  of 
an  automobile  to  exercise  reasonable  care  to  avoid  injury  to 
one  walking  alons:  the  highway.  If  the  foot  traveler  is 
oblivious  of  the  approach  of  the  vehicle,  the  driver  shoidd 
give  a  warning  of  his  approach." 

All  of  the  witnesses  w^ho  saw  the  plaintiff  and  her  husband 
at  the  time  thev  were  struck  bv  the  defendant's  car  state  tha^ 
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they  were  walking  on  the  dirt  path  to  the  right  of  the  mac- 
adam, but,  assuming  that  there  was  evidence  tending  to  show 
that  the  plaintiff  was  walking  on  the  macadamized  part  of 
the  highway,  the  question  of  whether  in  so  doing  she  was, 
under  the  circumstances,  guilty  of  contributory  n^ligence, 
was  clearly  a  question  for  the  jury  to  determine.  Cooke  v. 
Baltimore  Traction  Co.,  80  Md.  558;  Mears  v.  McElfisK 
supra. 

Without  discussing  other  features  of  the  prayers  referred 
to,  we  must  hold  that  they  were  for  the  reasons  stated  properly 
rejected  by  the  court  below. 

Judgment  affirmed,  with  costs. 
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HOWAED  T.  BAYNE. 

BroTcers  Commissions — Sale  of  Land, 

In  an  action  to  recover  commissions  on  a  sale  of  real  estate^ 
instituted  by  one  to  whom,  with  others,  defendant  had  casually 
mentioned  his  willingness  to  pay  commissions  to  any  person 
'  who  might  effect  a  sale  of  his  property,  held  that  a  verdict 
should  have  been  directed  for  defendants  by  reason  of  lack  of 
evidence  that  the  sale  was  accomplished  as  a  result  of  plaintiff's 
efforts  or  negotiations. 

Decided  March  22nd,  1022, 

Appeal  from  the  Circuit  Court  for  Baltimore  County 
(Preston,  J.). 

Action  by  Howard  T.  Bayne  against  William  C.  Taft  and 
Phoebe  A.  Taft,  his  wife.  From  a  judgment  for  plaintiff, 
defendants  appeal.    Reversed. 

The  eause  was  argnied  before  Boyt>,  C.  J.,  BRrscoK. 
Thomas,  Pattisox,  Urnkr,  SrorKBRiiwE,  Adkixs,  and 
Offutt,  JJ. 

Frank  B.  Oher,  with  whom  were  Txiwrence  E,  Ensor  and 
Janney,  Stuart  d'  Ober  on  the  brief,  for  the  appellants. 

Wm.  P.  Cole,  Jr.,  for  the  appellee. 

Boyd,  C.  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  from  a  judgment  rendered  in  favor  of 
the  appellee  against  the  appellants  for  commissions  alleged 
to  be  due  the  former  by  the  latter  for  procuring  a  purchaser 
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of  a  farm  owned  by  Mrs.  Taf t,  located  in  South  Towson,  Bal- 
timore County.  There  are  sixteen  bills  of  exception  in  the 
record,  presenting  rulings  on  evidence,  and  one  embracing 
those  on  the  prayers. 

The  plaintiff  is  not  a  real  estate  broker,  but  is  a  barber  in 
Towson,  in  a  shop  owTied  by  William  M.  Koemer.  In  order 
to  show  the  basis  of  plaintiff's  claim,  we  will  state  the  evi- 
dence fully  reflecting  on  that.  The  plaintiff  testified  that 
about  the  fifteenth  of  April,  1921,  he  cut  Mr.  Taft's  hair 
in  the  barber  shop,  where  he  had  a  conversation  with  him. 
He  was  asked  to  tell  what  that  conversation  was,  and  replied : 
"Well  we  were  talking  about  property  for  sale,  and  he  said 
to  me,  ^Mr.  Bayne,'  he  said,  'I  have  a  property  for  sale  down 
on  the  York  Road  at  Kodgers'  Forge.'  Of  course  T  knew  the 
property  very  well,  T  said,  'All  right,  Mr.  Taft,'  and  he  said, 
^if  you  can  sell  that  property  T  will  give  you  commissions,' 
and  I  asked  him,  'how  much  you  want  for  it.'  And  he  said 
he  would  like  to  get  thirty  thousand  dollars  for  it,  and  T  said, 
'how  many  acres,'  and  he  said,  'fifteen,  and  buildings  are  in 
good  condition  and  has  nice  fruit  on  it,'  and  I  said,  *all  right, 
Mr.  Taf t,  if  I  can  sell  it  for  you  I  would  be  willing  to  do  it. 
Of  course  that  money  looks  pretty  good  to  me,'  and  in  about 
one  day  or  so  Mr.  Held  came  in  there  and  he  said,  'T  had  a 
man  over  around  Ruxton  and  places '  " 

Objection  was  made  by  the  defendants  to  the  answer  but 
the  court  permitted  it  to  be  given  with  the  understanding  that 
Mr.  Held  would  follow  it  up.  The  witness  then  proceeded : 
"He  said  that  he  had  just  had  a  man  over  through  Kuxton 
looking  at  a  place  where  he  could  put  seven  or  eight  tele- 
phones, and  he  said  that  he  didn't  find  any  place  over  there 
to  suit  this  gentleman,  and  he  said  if  he  could  get  any  place 
he  was  going  to  let  him  know  and  I  said,  'Robert,  I  have  a 
place  on  the  York  Road  which  would  suit  Ifr.  Clifford'  and 
I  said,  'If  you  can  sell  it,  or  get  in  connection  with  Mr.  Clif- 
ford, I  will  give  you  part  of  my  commission  that  Mr.  Taft 
promised  me,'  and  he  said,  'all  right,  T  will  go  out  and  call 
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Tip-  and  he  ^oes  out  and  calls  up  Mr.  Charles  Earp,  and  he 
came  in  and  said  he  called  up  Mr.  Earp,  and  Mr.  Rarp  was 
to  let  Mr.  Clifford  know.'' 

A  motion  to  strike  out  the  answer  as  hearsay  and  not  re- 
sponsive to  the  question  was  made,  but  overniled,  and  for 
some  reason  which  is  unexplained,  that  was  repeated.  The 
M'itness  was  then  asked:  '^Did  Mr.  Held  report  to  you  any 
more  the  result  of  this  talk  with  Mr.  Earp?"  which  was^ 
objected  to,  but  the  witness  was  permitted  to  answer  and  said : 

'^He  said  he  had  been  talking  with  Mr.  Earp  and  that  Mr. 
Earp  said  that  he  would  let  Mr.  Clifford  know  in  the  morning, 
and  in  a  couple  of  days  afterwards  Mr.  Held  came  over  there 
and  said  that  Mr.  Earp  had  called  him  and  said  Mr.  Clifford 
would  be  out  to  see  us  on  Wednesday  to  look  at  the  propei-ty, 
and  we  waited  for  him  Wednesday  and  he  didn't  come,  and 
the  next  day  or  so  afterwards  Mr.  Held  came  and  told  me  Mr. 
Clifford  had  been  to  Mr.  Taft's." 

A  motion  to  strike  that  out  was  overruled  and  the  witness 
further  testified :  ^^That  after  Mr.  Held  reported  to  him  that 
Mr.  Clifford  had  been  to  tbe  Taft  property,  he  immediately 
got  in  the  machine  and  went  down  to  see  Mr.  Taft,  and  he 
asked  him  if  Mr.  Clifford  had  been  out  to  see  him  and  Mr. 
Taft  said  yes.  Mrs.  Taft  was  not  present  at  that  time;  that 
Mr.  Taft  said,  ^yes,  Mr.  Clifford  has  been  here,'  and  witness 
said,  'I  am  the  gentleman  that  notified  Mr.  Clifford  about 
your  place  being  for  sale'  and  about  that  time  Mrs.  Taft  came 
out  on  the  porch  and  he  turned  around  and  said  to  Mrs.  Taft, 
This  is  the  gentleman  that  sent  Mr.  Clifford  out  to  see  us 
about  the  property,'  and  she  didn't  say  anything  at  that 
time  and  turned  around  and  went  on  the  other  end  of  the 
porch  and  we  talked  there  for  a  couple  of  minutes  and  Taft 
said  to  witness,  ^how  did  Mr.  Clifford  come  to  come  out  here 
with  Mr.  Steffey,'  and  witness  said,  ^I  don't  know  anything 
about  that.'  " 

He  was  asked  "Who  is  that  ?"  and  replied,  "The  real  estate 
man,  Mr.  Steffey,  and  he  asked  me,  how  did  he  get  in  touch 
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with  him,  and  I  said,  ^Mr.  Taft,  I  don't  know  about  that,' 
and  he  said,  'Very  well,  I  have  signed  all  my  rights  over  to 
the  real  estate  broker,'  he  said,  ^I  have  not  anything  to  do  with 
it,'  he  said,  'If  you  want  your  commission  you  will  have  to 
get  it  through  Mr.  Steffey.'  " 

The  witness  then  went  on  to  testify  that  he  had  not  collected 
any  commission  on  the  sale,  that  the  property  had  been  sold 
to  Mr.  Clifford,  that  he  didn't  know  the  purchase  price.  He 
was  then  asked,  'That  day  that  you  were  at  Mr.  Taft's  was 
anything  said  about  the  property  being  sold  at  that  time?" 
and  replied,  "Well,  he  said  he  didn't  know  if  Mr.  Clifford 
was  going  to  take  it  or  not,  but  that  morning  I  went  down 
there  Mr.  Held  told  me  Mr.  Clifford  would  be  out  there  on 
the  following  Saturday." 

A  motion  to  strike  out  that  part  of  the  answer  of  the  witness 
as  to  what  Mr.  Held  said  was  overruled. 

The  witness  further  testified  on  cross-examination  that  the 
time  was  in  April,  he  thought  on  Friday,  the  22nd,  about  a 
week  following  the  time  Mr.  Taft  was  in  the  barber  shop. 
That  he  did  not  see  Mr.  Taft  any  more  after  that,  that  he  went 
there  a  couple  of  times  after  that  but  no  one  was  at  home ; 
that  the  Friday  he  went  there  was  the  day  before  the  Saturday 
that  Mr.  Held  had  reported  that  Mr.  Clifford  was  going  to 
return,  that  he  told  Mr.  Taft  he  would  be  out  on  the  following 
Saturday;  that  the  sale  had  not  been  actually  consummated 
when  he  was  talking  to  Mr.  Taft.  He  said  he  was  not  a 
licensed  real  estate  broker;  that  he  was  a  barber,  that  he 
had  not  seen  Mr.  Taft  or  communicated  with  him  since  April 
22nd;  that  he  did  not  send  a  bill  to  him  for  his  commission 
Ix^cause  Mr.  Taft  said  he  did  not  see  where  he  had  any  right 
to  pay  him,  that  he  should  get  his  compensation  from  the  real 
estate  agent,  Steffey  and  Company;  that  he  did  not  know  Mr. 
Clifford,  the  purchaser,  ne\^er  saw  him  until  the  day  he  testi- 
fied ;  that  he  did  not  claim  to  have  taken  any  part  in  n^otia- 
ting  for  the  sale  for  it  with  Mr.  Clifford,  didn't  carry  on  any 
of  the  negotiations  between  Taft  and  Clifford  himself ;  that  ho 
used  his  friend,  Mr.  Held,  that  he  was  acting  as  his  agent; 
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that  Mr.  Held  knew  Mr.  Clifford,  and  he,  Bayne,  used  him 
as  his  agent,  that  he  didn't  know  what  the  property  actually 
sold  for  eventually. 

Harry  T.  Campbell  testified  that  he  was  in  the  barber  shop 
when  the  conversation  between  Mr.  Bayne  and  Mr.  Taf  t  took 
place.  He  said:  ^*I  was  sitting  there  waiting  to  be  shaved, 
and  I  heard  tliem  talking  about  real  estate  and  Mr.  Taf  t  said, 
vSell  my  place  or  find  somebody  to  buy  it,  and  there  is  $1,500 
in  it  for  you,  and  Mr.  Bayne  asked  him  how  many  acres  and 
1  didn't  pay  any  attention,'  but  I  heard  him  say  he  would  give 
liiui  $1,500  if  he  could  find  anybody  to  buy  it." 

William  M.  Koemer,  the  proprietor  of  the  barber  shop, 
said  that  Mr.  Taft  offered  Bayne  fifteen  hundred  dollars  com- 
mission, and  that  a  couple  of  months  prior  to  that  he  offered 
him  the  same  if  he  sold  the  place;  that  he  did  not  remember 
whether  Mr.  Taft  told  Bayne  the  purchase  price,  but  he  had 
told  him  (Koerner)  before  that  he  wanted  thirty  thousand 
dollars  for  it,  and  Bayne  was  to  get  fifteen  hundred  dollars. 

Eobert  I.  Held  said  he  knew  Mr.  Clifford  when  he  saw  him, 
had  been  introduced  to  him,  met  him  at  Kuxton,  that  he  met 
him  through  Mr.  Earp,  who  was  chief  derk  to  the  superinten- 
dent of  maintenance  for  tiie  Baltimore  Suburban  District  of 
the  C.  and  P.  Telephone  Company.  The  witness  testified: 
"Mr.  Earp  called  me  up  and  said,  'Bob,  I  got  a  gentleman 
coming  out  there  to  buy  a  place  and  he  wants  to  get  a  place 
where  he  can  get  seven  or  eight  telephones,'  and  I  said,  'All 
right,'  and  he  said,  'Can  you  meet  him  at  Towson,'  and  I 
said,  'Not  now,  I  am  at  Ruxton.'  He  says,  'He  has  a  place  in 
view  at  Ruxton  and  he  will  meet  you,'  and  I  said,  'All  right, 
meet  me  at  the  bridge,'  and  I  don't  know  whether  it  was  in  the 
morning  or  in  the  afternoon,  and  he  said,  'Wait  there  and  he 
will  be  out  there,'  and  I  said,  'AH  right,'  and  I  waited  and  Mr. 
Clifford  and  his  wife  came  out  and  I  met  them  at  the  store 
and  took  them  around  to  see  Mr.  Allison's  place  at  Melvem 
Avenue,  and  he  looked  at  it  and  didn't  like  it,  and  asked  if  I 
knew  of  any  other  places,  and  I  think  somebody  told  him 
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about  another  place  at  Riderwood,  and  I  said  Sheriff  Green's 
place  is  for  sale/^ 

He  said  that  a  day  or  two  after  that,  it  might  have  been 
the  same  day,  he  went  in  the  barber  shop  to  get  shaved  and 
they  were  talking  about  real  estate  and  he  asked  ^TBaynie,'' 
as  he  called  him,  if  he  knew  any  place  around  Towson,  **and 
he  said  what  kind  of  a  place  f^  and  I  said  Mr.  Cliflford  wants 
a  small  place  of  about  ten  or  fif  ten  acres,  and  he  said  he  would 
not  need  thirty,  and  he  said,  "I  know  a  place  that  will  suit 
him/' 

That  was  objected  to,  but  the  court  permitted  the  question 
and  answer  to  go  in.  The  witness  then  answered:  "And 
^Baynie'  said  Mr.  Taft's  place  down  the  York  Bead.  I  said, 
'All  right,  I  will  tell  him.'  That  was  dinner  time.  I  don't 
know  what  date  it  was.  That  was  dinner  time.  I  went 
around  to  the  office  and  I  called  ^Ir.  Earp  and  told  him  and 
he  said,  all  right,  'I  will  tell  Mr.  Cliiford,'  so  that  day  some 
time  Charlie  Earp  called  me  bac^." 

He  was  asked :  "That  was  the  day  following  your  conver- 
sation with  Mr.  Bayne?"  and  replied,  "Yes,  it  might  have 
been  the  same  day;  the  same  day,  I  am  sure  it  was,  that  I 
called  Charlie  Earp  and  he  called  me  back ;  I  told  him  that  I 
knew  a  place  that  I  thought  would  suit  Mr.  Clifford  and  he 
said,  'Where  is  it?'  and  T  said,  'South  Towson,  right  across 
from  Rodgers'  shop,'  and  he  said,  'Can  you  give  him  tele- 
phones there  f  and  I  said,  'I  don't  know,  I  would  have  to 
look  it  up,'  and  I  went  back  to  the  office  and  he  called  me  up 
again  and  said,  'Did  you  look  that  vicinity  up,'  and  I  said, 
'Yes,  I  think  we  can  give  it  to  him,'  and  he  said,  'Tell  me 
where  it  is,'  and  I  said,  'It  is  at  Eodgers'  shop,  directly  acro^ 
from  Eodgers'  shop,'  and  he  said,  'All  right,  Mr.  Clifford  will 
come  out.' " 

Held  said  that  he  told  the  appellee  that  Mr.  Clifford  was 
coming  out  to  look  at  the  property ;  that  he  (Held)  went  down 
with  the  plaintiff  to  the  Taft  property,  but  he  did  not  hear 
what  was  said.  He  was  asked  by  counsel  for  the  plaintiff, 
"Ts  that  all  the  conversation  you  had  with  Mr.  Earp?"  and 
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replied :  "Mr.  Earp  said  Mr.  Clifford  had  bought  the  prop- 
erty and  go  down  to  see  what  it  will  take  to  give  him  service.'' 

On  cross-examination  he  said  that  he  was  trouble  man  for 
the  telephone  company,  that  Mr.  Earp  was  chief  clerk  to  the 
superintendent  of  maintenance,  that  he  still  worked  for  the 
telephone  company ;  that  he  first  saw  Mr.  Clifford  as  a  result 
of  getting  orders  from  the  telephone  company ;  that  it  was  the 
telephone  company's  business  that  took  him  around  with  Mr. 
Clifford  to  see  the  places.  That  he  was  not  interested  at  all  in 
the  commissions;  that  Mr.  Bayne  said  if  he  sold  this  prop- 
erty he  was  going  to  get  a  machine."  And  afterwards  stated 
that  Bayne  said  he  would  give  him  two  hundred  dollars. 

It  was  agreed  that  if  Charles  Earp  was  present  he  would 
testify  as  follows:  "That  on  or  about  April  20,  1921,  Kobert 
W.  Held,  of  Towson,  called  him  by  'phone  and  staled  that 
property  of  the  defendants  was  for  sale  located  at  Kodgers' 
Forge,  Towson,  and  had  been  mentioned  to  him  (Held)  by  the 
plaintiff,  that  he  then  called  and  brought  it  to  attention  of  J. 
Lawrence  Clifford,  who  afterwards  purchased  the  same;  that 
he  had  no  further  negotiations  with  said  Clifford  or  said  sale; 
and  that  he  makes  no  claim  for  commission  on  said  sale,  that 
he  does  not  know  what  influence,  if  any,  his  part  in  the  matter 
had  on  said  Clifford.'' 

The  defendant,  William  C.  Taft,  was  called  by  the  plain- 
tiff jmd  testified  that  his  wife  was  the  owner  of  the  property 
?^poken  of ;  that  it  was  sold  some  time  in  May  to  J.  Lawrence 
(vlitford  for  twenty-six  thousand  five  hundred  dollars.  The 
deed  wa^i  to  James  Lawrence  Clifford  and  Mary  Ann  Clif- 
ford, his  wife,  and  dated  June  3,  1921. 

The  plaintiff  rested  and  William  C.  Taf  t  was  called  on  be- 
half of  the  defendants.  He  testified  that  he  had  only  known 
the  plaintiff  as  a  barber  in  Koemer's  barber  shop;  that  he 
talked  once  with  Koemer,  the  proprietor  of  the  shop,  be- 
cause he  had  been  employed  by  Mr.  Tumbull,  from  whom 
they  bought  the  place,  and  he  was  interested  in  it;  later  he 
recollected  saying  to  him  that  he  wanted  to  sell  and  had  a 
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certain  price  put  on  the  place  and  some  commission  for  the 
man  that  sold  it;  that  he  had  been  trying  to  sell  the  prop- 
erty for  three  years.  He  was  asked  to  tell  about  the  convex^ 
sation  with  Mr.  Bayne,  and  replied :  "Why,  I  had  no  spe- 
cific conversation  with  Mr.  Bayne.  As  I  recall,  I  was  out  of 
the  chair  and  paying  my  check  and  stood  behind  Kocmer^s 
chair  and  was  talking  to  him,  if  anybody,  much  more  than 
anybody  in  there,  and  there  were  several  barbers  and  the 
bootblack,  and  he  might  just  as  well  come  in  for  a  commis- 
sion as  any  other  man  there,  as  I  understand  it;  I  had  no 
specific  conversation  with  that  man  in  view  of  constituting 
him  my  agent." 

He  said  that  when  Ba^oie  came  to  his  house  he  did  not 
recognize  him,  as  he  was  accustomed  to  see  him  in  his  bar- 
ber's coat.  Bayne  introduced  himself  to  him  and  said,  "1 
am  the  man  that  sent  Mr.  Clifford  to  Steffey,"  and  my  wife 
was  there,  and  I  said,  "this  is  the  man,  it  appears,  that  has 
sent  Clifford,  our  possible  purchaser,  to  the  real  estate  peo- 
ple,''  and  I  said  to  Mr.  Bayne,  "If  that  is  true,  then,  as  you 
say,  I  don't  see  why  Steffey  won't  do  the  right  thing  by  you 
in  the  way  of  commission,  but  it  is  a  matter  in  which  I  had 
absolutely  no  interest." 

He  testified  that  Steffey  and  Company,  real  estate  brokers, 
had  the  exclusive  right  at  that  time  to  sell,  and  that  he  had 
paid  them  the  commission  ($1,325),  but  he  had  not  paid  it 
when  Mr.  Bayne  came  to  see  him,  and  the  sale  was  not  then 
consummated ;  that  he  first  met  Mr.  Clifford  when  Mr.  Em- 
mart,  representing  Steffey  and  Company,  brought  him  to  the 
place,  but  never  met  or  heard  of  him  before ;  that  Mr.  Bayne 
never  told  him  to  see  him ;  that  when  Mr.  Emmart  brought 
him  there  he  showed  hiui  over  the  place,  and  there  was  aftei> 
wards  quite  a  long  negotiation ;  that  Mr.  Emmart  conducted 
the  negotiations  and  Mr.  Bayne  had  nothing  whatever  to  do 
with  them,  and  never  sent  him  a  bill  for  commissions  before 
he  brought  the  suit  and  never  made  any  demand  on  him  for 
coniinissions  after  the  sale;  that  he  had  no  idea  of  what 
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Bayne  did,  other  than  what  he  said ;  that  he  knew  nothing 
whatever  about  Mr.  Earp,  and  never  heard  of  Mr.  Held; 
that  he  thought  the  contract  with  Steffey  and  Company  was 
made  the  latter  part  of  March ;  he  thought  of  trying  to  sell 
it  himself,  but  did  nothing  and  gave  it  back  to  StcflFey  and 
Company;  that  Steffey  had  it  during  the  three-year  period, 
as  well  as  other  brokers,  and  he  then  made  an  exclusive  con- 
tract with  Mr.  Steffey. 

James  L.  Clifford,  the  purchaser,  testified  that  he  required 
telephone  service  in  his  business  and  at  his  home;  that  he 
knew  Mr.  Earp  personally  and  had  spoken  to  him  to  know 
if  he  knew  of  any  place,  and  he  said  he  did  not ;  that  he  had 
been  in  touch  with  probably  nine  or  ten  real  estate  brokers, 
but  he  always  told  them  he  wanted  a  place  of  eight  or  ten 
acres,  was  on  their  lists ;  that  he  took  the  matter  up  with  the 
telephone  company  because  he  would  not  buy  a  place  unless 
he  was  sure  he  would  obtain  good  service;  that  he  met  Mr. 
Held  at  the  bridge  at  Ruxton  and  Mr.  Earp  had  told  him 
he  would  meet  him  there ;  that  he  had  probably  a  half  dozen 
places  in  that  neighborhood  to  see,  and  Mr.  Held  was  to  go 
along  and  determine  whether  any  of  those  places  would  fur- 
nish a  good  telephone  service,  and  he  looked  at  three  or  four 
of  tJiem.  He  was  asked,  **Were  they  agents  to  see  about  the 
telephone  service,  or  as  brokers?"  and  replied:  "absolutely, 
I  didn't  know  Mr.  Held  except  in  the  capacity  of  the  tele- 
phone companj.  That  is  all  I  knew  of  him.  Mr.  Earp 
told  me  he  would  meet  me  there  and  give  me  any  informa- 
tion along  telephone  lines  that  I  might  wish."  He  said  he 
did  not  remember  of  hearing  of  Eodgers'  Forge  until  Mr. 
Emmart  spoke  to  him  about  it;  that  Mr.  Earp  called  him 
one  morning  and  stated  that  Mr.  Held  had  told  him  that  there 
was  a  place  on  the  York  road  named  "Path,"  as  he  under^ 
stood  it.  He  was  asked,  'Earned  what?"  and  replied, 
"Named  Path.  In  fact,  I  made  a  notation  on  my  desk  at 
the  time,  and  I  said,  What  kind  of  place  is  it?  And  he 
said,  *It  is  a  very  nice  place ;  it  sits  back  off  the  road,  and 
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consists  of  thirty  acres/  and  when  he  said  that,  I  said,  ^Why 
Mr.  Earp,  1  would  not  consider  it,  and  would  not  be  inter- 
ested in  thirty  acres,  because  I  don't  intend  going  into  farm- 
ing/ I  didn't  want  that  sized  place.  I  wanted  it  for  a  resi- 
dence, and  Mr.  Earp  said,  'I  thought  I  would  call  it  to  your 
attention,  because  I  know  they  can  give  you  good  service 
there,  and  that  the  place  would  give  satisfaction,'  and  I  said, 
*I  could  not  consider  a  place  of  that  size,'  because  I  had 
not  a  thing  of  that  size  in  mind.  I  told  them  I  wanted  a 
place  eight  or  ten  acres  at  the  utmost." 

He  said  he  did  not  do  anything  in  reference  to  that,  it 
passed  out  of  his  mind,  never  gave  it  another  thought  and  he 
looked  at  ten  or  twelve  places  after  that;  that  he  did  not 
know  the  name  of  Taft  until  he  met  Mr.  Emmart;  that  he 
never  spoke  to  Mr.  Earp  except  over  the  telephone,  never  met 
Mr.  Bayne  and  he  met  Mr.  Held  in  connection  with  the  tele- 
phone service  at  Ruxton.  He  was  asked  to  tell  in  his  own 
way  how  he  came  to  buy  the  Taft  place,  and  said  that  Mr. 
Steffey  told  him  he  knew  he  was  looking  for  a  place  of  eight 
or  ten  acres  and  that  he  knew  of  a  very  nice  place  on  the 
Joppa  Road,  and  they  made  an  appointment  for  his  wife, 
Mr.  Emmart  and  himself  to  go  there  the  next  morning,  which 
they  did.  It  did  not  suit  him,  and  they  looked  at  two  or 
three  other  places  of  about  eight  or  ten  acres,  and  on  their 
way  back  to  the  city  Mr.  Emmart  said  they  had  a  very  nice 
place  on  their  books  which  he  knew  would  not  suit  him,  but 
he  might  have  some  one  whom  it  would  suit.  On  their  way 
to  town  they  stopped  and  looked  at  it  and  he  introduced 
them  to  Mr.  and  Mrs.  Taft,  and  they  looked  over  the  place 
but  had  no  idea  of  buying  it,  and  did  not  even  ask  the  price. 
On  theii  way  back  he  asked  what  Mr.  Taft  asked  for  it,  and 
Mr.  Emmart  said  thirty  thousand  dollars,  and  he  thought 
that  was  too  much.  After  leaving  Mr.  Emmart  they  looked 
at  eight  or  ten  places  and  later  Mr.  Emmart  said  over  the 
telephone  "won't  you  consider  this  place  ?''  He  told  him  his 
wife  did  not  like  the  location,  for  reasons  he  gave,  but  Mr. 
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Emmart  said  come  out  some  time  and  look  it  over  again. 
About  two  and  a  half  weeks  after  the  first  time  he  was  there, 
Mr.  Emmart  persuaded  him  to  go  and  talk  with  Mr.  Taft, 
and  after  viewing  any  number  of  places  in  that  section,  he 
decided,  even  if  it  was  an  increased  acreage  and  higher  price 
than  he  wanted  to  pay,  it  would  probably  be  about  the  nicest 
place  he  could  buy  and  after  considerable  negotiations  they 
agreed  upon  a  price  and  he  purchased  it, — ^he  thought  it  was 
on  May  6th.  He  said  that  neither  Mr.  Bayne,  Mr.  Held,  . 
nor  Mr.  Earp  suggested  to  him  even  to  look  at  the  property, 
and  it  was  due  to  Mr.  Emmart  that  he  finally  bought  it ;  that 
the  communications  with  Mr.  Earp  absolutely  did  not  have 
any  effect  in  persuading  him  to  buy  the  property. 

Mrs.  Clifford,  who  is  one  of  the  grantees  in  the  deed,  went 
with  her  husband  and  Mr.  Emmart  to  the  Taft  place  and  she 
corroborated  her  husband  in  every  material  respect.  Her 
testimony  was  in  substance  that  after  going  with  Mr.  Em- 
mart to  several  places  on  the  Joppa  Road,  which  did  not  meet 
with  their  approval,  they  started  back  to  the  city  and  Mr. 
Emmart  said:  "I  want  you  to  look  at  Mr.  Taft's  property. 
It  is  about  thirty  acres."  And  he  said,  "Not  for  you  to  buy, 
but  I  just  want  you  to  see  it,  because  I  think  it  is  as  pretty 
a  piece  of  property  that  is  in  this  part  of  town,"  and  Mr. 
Clifford  said  he  would  not  even  consider  it,  and  he  said,  "T 
am  not  urging  you  to  buy  it,  but  I  want  you  to  see  it,  because 
it  is  very  pretty,"  and  so  Mr.  Clifford  said,  "We  may  as  well 
look  at  it,  we  have  looked  at  everything  else,  and  we  went 
to  see  this  property  and  we  met  Mr.  and  Mrs.  Taft.  We 
went  through  the  property  and  part  of  the  grounds,  and  noth- 
ing was  said  about  buying  it  at  all.  We  had  it  not  in  mind 
at  all,  and  we  left  them  and  later  on,  I  guess  a  few  days  or 
so,  Mr.  Emmart  called  up."  As  a  result  of  that  they  got  in 
touch  and  Mr.  Emmart  said,  why  not  go  up  and  see  it  again, 
and  on  Sunday  afternoon  they  were  out  riding  and  her  father 
and  brother  were  with  them  and  they  went  to  the  Taft 
place.     Her  father  advised  them  to  buy  it,  but  she  did  not 
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like  the  neighborhood  for  reasons  she  gave,  but  Mr.  Clifford 
and  Mr.  Emmart  went  out  later  and  they  purchased  the  prop- 
erty. 

Mr.  Emmart,  who  was  employed  by  Steffey  and  Company, 
licensed  brokers,  said  they  had  the  Taft  property  for  sale,  he 
thought,  a  year;  had  the  exclusive  right  from  some  time  in 
March,  but  knew  it  was  for  sale  for  two  years.  He  testified 
that  Mr.  Clifford  called  them  on  the  'phone  in  regard  to  an 
.advertisement  of  property  on  the  Joppa  Road,  a  place  of 
nine  and  a  half  acres  and  he  urged  them  to  go  out  and  look 
at  it.  They  went  out  and  looked  at  that  and  several  other 
properties  and  later  took  Mr.  and  Mrs.  Clifford  to  the  Taft 
property,  and  they  did  not  want  that  size  place,  or  to  pay 
that  much  money  for  a  place.  It  was  some  time  before  he 
could  get  them  together,  but  finally  sold  it  to  them.  He  said 
he  did  not  know  Mr.  Bayne  or  Mr.  Earp. 

It  will  be  observed  that  when  Mr.  Held  went  with  Mr. 
Clifford  to  Ruxton,  they  did  not  go  to  the  Taft  place,  and  no 
suggestion  was  made  about  going  there.  Mr.  Clifford  did 
not  meet  the  plaintiff,  and  the  only  suggestion  that  he  would 
go  to  the  Taft  place  with  the  plaintiff  or  Mr.  Held,  was  what 
Mr.  Held  said  Mr.  Earp  told  him  he  would  do,  and  even  if 
such  testimony  could  properly  be  admitted,  the  fact  is  that 
he  did  not  go  with  either  of  them  and  the  evidence  fails  to 
show  that  either  Bavne,  Held,  or  Earp,  suggested  to  him  to 

go- 

We  have  thus  gone  very  fully  into  the  testimony  and  have 
referred  to  the  material  evidence  which  could  in  any  way  re- 
flect upon  the  foundation  Bayne  had  for  this  claim.  It  would 
be  difficult  to  find  a  case  among  the  many  in  our  reports,  in 
which  there  was  less  of  a  real  foundation  for  a  claim  for  com- 
missions for  selling  property  than  in  this.  So  far  as  shown 
by  the  evidence  the  plaintiff  did  not  make  any  efforts  to  sell 
the  property,  and  if  he  was  authorized  to  do  so,  the  authority 
was  given  to  him  in  a  most  casual  way.  He  certainly  had  no 
reason  to  suppose  that  he  had  an  exclusive  right  to  sell,  which 
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he  undoubtedly  did  not  have,  and  according  to  the  testimony 
of  his  employer,  Mr.  Taft  had  made  the  same  kind  of  an 
offer  to  him.  It  is  not  shown  that  Mr.  Clifford  and  Mr.  Taft 
were  ever  brought  together  by  anything  he  did  or  anything 
that  was  done  by  Mr.  Held  or  Mr.  Earp.  Mr.  Clifford  went 
to  the  Tafts  at  the  instance  of  Mr.  Emmart,  who  represented 
Steffey  and  Company,  and  it  was  only  after  considerable 
persuasion  that  he  was  finally  induced  to  buy,  as  he  wanted 
a  smaller  and  less  efcpensive  place.  Mr.  Held,  the  telephone 
man,  who  told  the  plaintiff  about  Clifford  wanting  a  place, 
did  not  take  him  to  the  Taft  property  when  he  was  looking 
at  properties  with  reference  to  the  telephone  service,  and  no 
one  connected  with  the  plaintiff  is  shown  to  have  suggested 
his  going  there,  and  the  uncontradicted  evidence  of  Mr.  Clif- 
ford on  that  subject  shows  that  when  Mr.  Earp  spoke  over 
the  telephone  about  what  Mr.  Clifford  understood  to  be  the 
"Path'^  place,  mistaking  the  name,  he  told  him,  ^^Why,  Mr. 
Earp,  I  could  not  consider  it  and  would  not  be  interested  in 
thirty  acres  because  I  don't  intend  going  into  farming.  I 
didn't  want  that  sized  place  *  *  *  I  told  them  I  wanted  a 
place  eight  or  ten  acres  at  the  utmost." 

The  law  of  such  a  case  is  thoroughly  settled  by  our  own 
decisions.  Keener  v.  Harrod,  2  Md.  63,  is  a  leading  case  and 
has  been  cited  and  quoted  from  over  and  over  again.  It  is 
there  said  "that  the  mere  fact  of  the  agent  having  introduced 
the  purchaser  to  the  seller,  or  disclosed  names  by  which  they 
came  together,  to  treat,  will  not  entitle  him  to  compensation ; 
but  if  it  appears  that  such  introduction  or  disclosure  was  the 
foundation  on  which  the  negotiation  was  begun  and  conducted, 
and  the  sale  made,  the  parties  cannot  afterwards,  by  agree- 
ment between  themselves,  withdraw  the  matter  from  the 
agent's  hands,  so  as  to  deprive  him  of  his  commission."  In 
this  case  it  cannot  fairly  be  said  or  suggested  that  the  defend- 
ants were  attempting  to  escape  the  payment  of  commissions 
by  withdrawing  the  property  from  the  plaintiff.  It  was  in  the 
hands  of  Steffey  and  Company  before  the  time  the  plaintiff 
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claims  that  Mr.  Taft  authorized  him  to  sell  it,  and  it  could 
not  be  claimed,  and  is  not,  that  plaintiff  had  the  exclusive 
right  to  sell. 

In  WaVcer  v.  BaZdvnn  and  Frick,  106  Md.  619,  634,  it  is 
said:  "All  the  cases  agree  that  the  disclosure  of  the  pur- 
chaser's name  and  the  putting  him  in  communication  with 
the  defendant  by  the  plaintiff  must  be  not  only  the  founda- 
tion upon  which  the  negotiation  was  begun,  but  upon  which 
it  was  conducted,  and  the  sale  vitimatelif  made.  Keener  v. 
Harrod,  2  Md.  71 ;  Hollyday  v.  Southern  Agency,  100  Md. 
296.  The  broker  must  be  shown  to  be  the  procuring  cause  of 
the  sale.  The  intervention  of  the  plaintiff  in  beginning  the 
negotiations,  and  their  subsequent  culmination  in  a  sale  will 
not  suffice  unless  those  negotiations  were  the  ultimate  cause 
of  the  sale."  It  would  require  a  great  stretch  of  imagination 
to  enable  one  to  believe  that  what  the  plaintiff  did  himself, 
or  what  Held  did  for  him,  was  "the  ultimate  cause"  of  this 
sale,  even  if  anyone  should  believe  from  the  evidence  that 
either  of  them  began  the  negotiation. 

In  Martien  v.  Baltimore  City,  109  Md.  260,  the  Court, 
after  quoting  what  we  have  just  quoted  from  Walker  v.  Baldr 
win  and  Frick,  said :  "In  other  words,  to  entitle  a  broker  to 
recover  commissions  for  the  sale  or  purchase  of  property,  he 
must  not  only  show  his  efforts  or  negotiations  to  accomplish 
the  sale  or  purchase,  but  he  must  show  that  the  sale  or  pur- 
chase wa^  accomplished  as  the  remit  of  such  efforts  or  n^o- 
tiations." 

In  Way  v.  Turner,  127  Md.  327,  what  is  quoted  above  from 
the  two  last  mentioned  cases,  is  repeated.  In  that  case  it  was 
shown,  with  a  view  to  establishing  Mr.  Turner  as  the  procur- 
ing cause  of  the  sale,  that  he  had  printed  a  small  book  listing 
sixty-five  farms  or  pieces  of  land  for  sale,  among  which  the 
farm  of  Mr.  Way  appeared  as  No.  18,  and  the  cuts  illustrat- 
ing it  were  loaned  to  Mr.  Turner  by  Mr.  Way  for  that  book. 
The  book  was  sent  to  various  persons,  and  one  of  them  came  to 
the  hands  of  a  nephew  of  Mr.  Hazard,  who  became  the  pur- 
chaser of  the  Way  property.    Mr.  Hazard  was  looking  for  a 
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farm  in  Talbot  County  and  some  of  his  friends  wanted  him  to 
locate  in  the  Trappe  District.  Mr.  Hazard,  his  nephew,  and 
another  went  to  Easton  and  looked  at  several  farms  in  that 
district,  none  of  which  suited  Mr.  Hazard.  While  on  that 
visit,  the  book  of  Mr.  Turner  was  examined  and  consulted,  and 
Mr.  Mullikin,  a  friend  of  Mr.  Hazard,  called  Mr.  Turner  by 
telephone  for  the  purpose  of  making  inquiry  as  to  farms 
marked  one  and  two,  in  Mr.  Turner's  book,  and  was  informed 
that  they  had  been  sold.  Mr.  Turner  then  called  the  attention 
of  Mr.  Mullikin  to  the  Way  place,  and  the  attention  of  Mr. 
Hazard  was  thereby  sought  to  be  directed  to  it.  That  place, 
however,  was  on  Miles  River,  and  not  in  the  Trappe  District, 
and  in  the  record  it  is  uncertain  as  to  the  extent  to  which  Mr. 
Hazard  may  have  been  brought  to  consider  the  Way  property 
through  the  telephone  conversation  with  Mr.  Mullikin.  Mr. 
Hazard  positively  denied  that  he  was  in  any  way  influenced 
towards  its  consideration  by  that.  There  was,  however,  evi- 
dence given,  by  a  witness  named  Stevens,  that  Mr.  Hazard 
talked  to  him  with  a  view  to  his  taking  him  to  see  the  Way 
property,  which  fact  was  communicated  by  Stevens  to  Turner, 
but  he  did  not  actually  take  him  there.  Subsequently,  at  just 
what  interval  of  time  is  not  clear,  Mr.  Hazard  was  taken 
there  by  another  man  and  he  liked  the  property  and  ultimately 
became  the  purchaser.  ^Ir.  Way  had  placed  for  sale  in  the 
hands  of  Mr.  Turner,  who  was  a  real  estate  broker  in  Easton. 
the  farm  and  certain  of  the  stock  and  equipments  on  the  place. 
The  sale  price  was  twenty-two  thousand  dollars,  upon  which 
Mr.  Way  agreed  to  pay  a  commission  of  five  per  cent.,  but  he 
also  placed  the  sale  of  the  farm  with  a  number  of  other  real 
estate  brokers  and  made  independent  efforts  himself — Shaving 
had  the  cuts  made  for  a  circular  which  had  been  prepared, 
which  were  loaned  to  Mr.  Turner.  This  Court  concluded  its 
opinion  by  saying,  "It  is  clear  from  the  uncontradicted  testi- 
mony that  even  if  he  (Turner)  were  the  primary  means  by 
which  the  attention  of  Mr.  Hazard  was  called  to  the  Way 
property,  he  was  in  no  sense  the  proximate  or  procuring  cause 
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of  the  sale,  and  therefore,  it  was  error  not  to  have  granted  the 
first  prayer  of  the  defendant  and  withdrawn  the  ease  from  the 
consideration  of  the  jury/' 

^fany  of  the  facts  in  that  case  were  similar  to  the  material 
and  important  ones  in  this,  but  there  were  some  circum- 
stances much  stronger  for  the  plaintiff  than  those  in  this. 
Mr.  Turner  was  a  real  estate  broker,  had  spent  money  in 
advertising  that  with  other  places;  his  book  was  circulated, 
got  into  the  hands  of  the  nephew  of  the  purchaser,  and  he 
called  the  attention  of  ifr.  Mullikin,  who  was  inquiring  for 
Mr.  Hazard  about  some  properties,  to  the  Way  farm.  It 
would  be  difficult  to  hold  that  the  defendant's  first  prayer  in 
this  case  should  not  be  gi'anted  without  overruling  or  con- 
flicting with  what  is  said  in  that  case,  as  the  prayers  were  the 
same. 

In  Balto.  Car  Wheel  Co.  v.  Clark,  131  Md.  513,  Judge 
Burke  said  that  under  the  facts  and  circumstances  of  the 
Clark  Ca.se  the  proximate  or  procuring  cause  was  for  the  con- 
.^ideration  of  the  jur5%  as  it  usually  was  where  there  was 
conflict,  but  he  also  said,  "In  Twmr  v.  ^Yay,  127  Md.  327, 
relied  upon  by  the  appellant,  this  court  did  decide  as  matter 
<^f  law  that  the  services  of  Mr.  Turner  were  not  the  procur- 
ing cause  of  the  sale  therein  under  consideration,  but  in  that 
(*ase  Mr.  Hazard,  the  purchaser  of  the  property,  positively 
testified  that  he  was  not  influenced  in  the  purchase  by  the 
communication  mentioned  in  the  testimony."  In  this  case 
^Fr.  Clifford  was  equally  positive,  and  the  evidence  of  his 
wife  and  Mr.  Emmart  in  explaining  what  occurred  corrobo- 
rated him  in  the  important  particulars,  and  there  was  noth- 
ing to  contradict  him.  In  the  Martien  Case  the  court  alsa 
approved  of  the  action  of  the  lower  court  in  taking  the  case 
from  the  jury — the  court  saying:  "As  the  plaintiffs  in  this 
ca^e  failed  to  show  that  the  property  was  acquired  by  the 
city  as  a  result  of  their  efforts  and  negotiations,  there  was 
no  error  in  the  instruction  of  the  court  to  the  effect  that  un- 
der the  pleadings  and  evidence  the  plaintiffs  were  not  en- 
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titled  to  recover  commissions  on  the  amount  paid  for  the 
Willis  lot/' 

We  are  of  opinion,  therefore,  that  the  first  prayer  of  the 
defendent  should  have  been  granted.  The  second  perhaps 
might  also  have  been,  but  it  was  not  necessary  to  refer  to  the 
]>leadings,  and  as  that  might  involve  a  discussion  of  the  ques- 
tion of  variance  referred  to  in  sec.  9 A  of  art.  5  (Code,  vol. 
4)  we  will  simply  hold  that  the  first  prayer  should  have 
been  granted,  as  that  required  us  to  consider  the  evidence  in 
the  case,  which  we  have  done  at  length.  That  makes  it  un- 
necessary to  discuss  the  rulings  on  the  evidence,  or  as  to  the 
other  prayers,  as  even  if  we  assume  that  there  was  no  error  in 
admitting  any  of  the  testimony  objected  to  which  was  brought 
before  us  by  the  numerous  bills  of  exceptions,  we  are  con- 
vinced that  the  plaintiff  has  not  established  a  right  to  recover, 
and  without  further  referring  to  the  other  prayers,  the  first 
should  have  been  granted.  It  follows  that  the  judgment  must 
be  reversed,  and  as  there  can  be  no  recovery,  a  new  trial  will 
not  be  awarded. 

Judgment  reversed,  vnihout  atmrding  a  tww 
trial,  the  appellee  to  pay  the  costs,  above  and 
below. 
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ABAISTDONMENT. 
See  Divorce,  5. 
Of  contract,  see  Contracts,  4. 

ABATEMENT  OF  ACTIONS. 
L  By  death. 

Code,  art.  75,  sec.  25,  providing  that  certain  named  classes 
of  actions  shall  not  abate  by  the  death  of  either  or  any  of  the 
parties  to  such  action,  applies  only  to  actions  already  insti- 
tuted in  the  lifetime  of  the  alleged  wrongdoer.  White  v.  Safe 
Dep.  &  T.  Co.,  593 

2. . 

Code,  art.  75,  sec.  26,  providing  that  no  action  brought  to 
recover  damages  for  injuries  to  the  person  caused  by  negli- 
gence or  default  shall  abate  by  reason  of  the  death  of  the  plain- 
tiff, applies  only  to  the  case  of  an  action  already  instituted. 
White  V.  Safe  Dep.  d  T.  Co.,  593 

8. 

An  action  on  account  of  the  alienation  of  a  wife's  affections 
is  an  action  for  injuries  to  the  person,  within  the  exception  in 
Code,  art.  93,  sec.  104,  providing  that  executors  and  administra- 
tors may  be  sued  "in  any  action  (except  for  slander  and  inju- 
ries to  the  person)  which  might  have  been  maintained  against 
the  deceased."     White  v.  Safe  Dep.  &  T.  Co.,  593 

ABORTION. 

See  Criminal  Law,  5,  6. 

ACCOMMODATION  INDORSEES. 
See  Bills  and  Notes,  2. 

ACCOUNT. 

See  also  Landlord  and  Tenant,  6. 
Ratification  of  account  stated. 

The  acceptance  of  a  check  for  the  balance  shown  by  an 
account  stated  to  be  due  to  the  acceptor  of  the  check  involves  a 
ratification  by  him  of  the  accoimt.    Brady  v.  Brady,  403 

ACTS  OF  ASSEMBLY. 

1861,  ch.    44. — Actions  by  and  against  executors.   698,  603  » 
1914,  ch. 433. — Appeal;  joint  judgment  440^  = 
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ACTS  or  ASSEMBLY— Continued. 

1914,  ch.  841. — State  tax  commissioner.  232 

1916,  ch.  355,  sec.  53-B. — Conditional  contracts  of  sale. 

218 
1920,  ch.  431. — ^Baltimore  City;  refimd  of  liquor  license. 

286 
1920,  ch.  559. — Police  commissioner  for  Baltimore  City. 

336 
1920,  ch.  714.— Town  of  Westemport.  508 

ADMIN^ISTRATION. 

See  ExECUTOBs  and  Administbatoes. 

ADULTEEY. 

As  ground  for  divorce,  see  Divdeoe,  1-4. 

ADVERTISEMENT. 

Of  sale,  see  Execution.  1;  Judicial  Sales,  1. 

AGEN^CY. 

See  Principal  and  Agent. 

ALIElf  ATION  OF  AFFECTIONS. 

Survival  of  right   of  action,  see  Abatement   of   Ac- 
tions, 3. 

APPEALS. 

See  also  Criminal  Law,  5-7. 

Bond  to  stay  proceedings,  necessity,  see  Judicial  Sales, 

3,4. 
Costs  on  appeal,  see  Costs. 

Effect  of  appeal  from  ratification,  see  Judicial  Sales, 
3,4. 
L  Bight  of  appeaL 

A  ruling  as  to  the  incompetency  of  a  witness  by  reason  of 
lack  of  mental  capacity  is  appealable.  Johnston  v.  Freder- 
ick, 272 

2. . 

In  an  action  against  two  defendants,  there  having  been  ren- 
dered a  judgment  against  one  defendant,  and  a  judgment  in 
favor  of  the  other  defendant,  held  that  an  appeal  by  plaintiff 
from  the  latter  judgment  alone  should  not  be  dismissed,  espe- 
cially as  there  was  no  difficulty  in  affirming  the  judgment  ap- 
pealed from.    Baitary  v.  Smith,  437 
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8. ;  by  trustee. 

A  trust  company,  to  which  as  trustee  a  corporate  mortgage 
to  secure  corporate  bonds  was  executed,  has,  as  holder  of  the 
legal  title  for  the  benefit  of  the  bondholders,  authority  to  appeal 
from  an  order  setting  aside  a  sale  made  under  the  mortgage, 
and  the  fact  that  such  trust  company  was  also  named  by  decree 
of  court  as  trustee  to  make  sale  under  the  mortgage  is  imma- 
terial. Balto.  Trust  Co.  v.  Com  Products  Co.,  557 
4. ; . 

The  action  of  one,  named  as  trustee  both  in  a  mortgage  and 
in  an  equity  decree,  in  taking  an  appeal,  is  to  be  attributed 
to  the  capacity  of  trustee  under  the  mortgage,  if  that  is  the 
capacity  in  which  the  right  of  appeal  can  be  exercised.  Balto. 
Trust  Co.  V.  Corn  Products  Co.,  557 

5.  Bills  of  exception. 

See  also  Attachment,  11;  Criminal  Law,  5-7. 

The  evidence  or  statement  of  the  facts  necessary  to  prop- 
erly present  the  rulings  of  the  trial  court  excepted  to  should 
be  set  out  in  the  bills  of  exception  to  be  signed  by  the  judge, 
and  can  be  brought  to  the  attention  of  the  appellate  court  only 
by  formal  bills  of  exception,  or  a  certificate  of  the  judge  or 
judges  who  presided  at  the  trial.    Ray  v.  Morse,  529 

«. . 

Each  ruling  of  the  court  should  be  made  the  subject  of  a 
separate  exception,  and  several  exceptions  to  rulings  on  the 
evidence  should  not  be  included  in  one  bill  of  exception.  Ray 
V.  Morse,  529 

7. . 

The  ruling  of  the  court  on  the  prayers  offered  at  the  con- 
clusion of  the  evidence  is  regarded  as  a  single  act,  and  may  be 
embraced  in  one  bill  of  exception,  which  should  set  out  the 
prayers,  especially  the  ones  to  which  the  exception  relates.  Ray 
V.  Morse,  529 

a . 

The  action  of  the  trial  court  on  the  prayers  submitted  at 
the  conclusion  of  the  evidence  is  regarded  as  a  single  ruling 
to  be  made  the  subject  of  one  bill  of  exceptions.  Hall  v.  Air- 
beriie,  673 
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AFFEALS— Continued. 
9. ;  time  of  filing. 

In  the  absence  of  a  special  rule  of  the  trial  court  prescrib- 
ing the  time  for  preparing  bills  of  exception,  the  general  rule 
is  that  they  must  be  prepared  and  presented  to  the  judge  dur- 
ing the  term  at  which  the  case  is  tried,  unless  the  titoie  is  ex- 
tended by  an  order  of  court  passed  during  the  term.  Ray  v. 
Morse,  629 

10. ;  . 

Where  the  record  showed  that  the  time  allowed  by  an  order 
extending  the  time  for  filing  exceptions  had  expired  before  an 
order  granting  a  second  extension  was  passed,  and  the  bill  of 
exceptions  was  not  submitted  to  the  judges  of  the  lower  court 
within  the  time  prescribed  by  rule  of  court,  or  any  authorized 
extension  of  that  time,  but  was  filed  long  after  the  expiration 
of  the  last  order  extending  the  time  for  preparing  and  submit- 
ting it,  and  after  the  expiration  of  the  trial  term  and  succeed- 
ing term  of  the  court,  it  was  proper  to  dismiss  the  appeal.  Ray 
V.  Morse,  629 

IL ; . 

Where  the  time  has  been  expressly  extended  by  the  court 
during  the  time  limited  by  the  rule  of  court,  or  during  the 
term  if  there  is  no  rule  upon  the  subject,  it  may  be  further 
extended  by  the  court  by  an  order  passed  before  the  expiration 
of  the  previous  extension,  but  unless  the  exceptions  are  sub- 
mitted to  the  trial  judge  within  the  time  thus  allowed,  or  are 
signed  by  the  consent  of  the  parties,  they  cannot  be  considered 
on  appeal.    Ray  v.  Morse,  529 

12. ;  . 

When  the  appellant  has  prepared  the  bills  of  exception  in 
good  faith,  and  presented  them  to  the  court  within  the  time 
allowed,  that,  as  the  result  of  error  in  their  preparation,  or  a 
controversy  as  to  what  they  shall  contain,  time  is  required  for 
consideration  by  the  court,  necessitating  delay  in  signing  them, 
does  not  prejudice  the  appellant.    Hall  v.  Albertie,  673 

13.  Transmission  of  record. 

Delay  in  transmission  of  the  record,  resulting  from  a  delay 
on  the  part  of  the  court  in  signing  the  exceptions,  does  not  de- 
prive the  appellant  of  the  right  of  appeal.  Hail  v.  Albertie 
673 
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14.  Harmless  error. 

One  cannot  complain  on  appeal  that  a  particular  question 
was  allowed  to  be  answered  by  a  witness,  if  he  had  previously 
testified  to  the  same  effect,  and  did  so  subsequently  without 
objection.    Barnes  v.  United  Railways,  16 

15. . 

The  admission  of  evidence  is  not  ground  for  reversal  if  the 
same  facts  are  proved  later  without  objection  being  made. 
Rradfj  v.  Brady,  403 

16.  Discretion  of  lower  conrt. 

Of   orphans'   court,    see   Exkctttors    and   Administra- 
tors, 3. 

The  action  of  the  lower  court  in  permitting  the  case  to  be 
reopened  for  further  testimony  on  the  part  of  plaintiff,  after 
the  plaintiff  had  rested  his  case  and  the  defendant  had  sub- 
mitted its  prayers  asking  for  a  directed  verdict,  was  a  matter 
within  the  sound  discretion  of  that  court,  and  not  ground  for 
review  on  appeal.    Ea^'it  Balto,  Transfer  Co.  v.  Ooeh,  534 

17. . 

A  motion  for  a  new  trial  is  addressed  to  the  discretion  of  the 
trial  judge,  wTiose  action  thereon  cannot  be  reviewed  by  the 
appellate  court.    Ray  v.  Morse,  529 

18.  Decision  on  appeaL 

Since  the  passage  of  Acts  1920,  ch.  229,  a  joint  judgment 
against  two  or  more  defendants  may  be  affirmed  as  to  one  or 
more  of  them  and  reversed  as  to  the  other  or  others.  Myers  v. 
Shipley,  380 

ARBITRATION. 

Provision  for,  see  Contracts,  2,  3. 

ASSUMPSIT. 

The  wrongful  rehypothecation  of  corporate  stock  by  the 
])ledgees  thereof,  involving  a  conversion  by  them  of  the  stock,  as 
preventing  their  performance  of  their  part  of  the  contract  of 
pledge,  gives  rise  to  an  implied  contract,  which  will  support  an 
action  for  money  had  and  received.    Turner  v.  Schwarz,       465 

ATTACHMENT. 

L  On  ground  of  non-residence. 

One  who,  having  been  given  by  his  employer  a  six  months' 
vacation  for  the  benefit  of  his  health,  went  to  Florida  and 
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California,  held  not  to  be,  during  such  period,  a  non-resident 
of  the  State  for  the  purpose  of  the  attachment  law,  since  he 
might  be  expected  to  return  before  the  half-year  period  had 
fully  expired.     Winakur  v.  Hazard,  102 

2.  Character  of  debt 

While  the  debt  or  claim  upon  which  an  attachment  will 
issue  must  arise  out  of  a  contract,  it  need  not  be  an  express 
contract,  it  being  sufficient  if  the  facts  are  such  that  an  action 
of  assumpsit  would  lie.     Turner  v.  Schwarz,  465 

3. ;  fraud* 

That  one,  to  whom  securities  are  pledged  to  secure  a  loan  of 
less  than  their  value,  wrongfully  rehypothecates  them,  involves 
a  conversion  thereof,  with  the  result  that  thereupon  the  pledgee 
ceases  to  be  the  pledgor's  creditor  and  becomes  his  debtor,  and 
the  debt  thus  created  is  fraudulently  incurred,  within  the  mean- 
ing of  the  attachment  law.  Turner  v,  Schwarz,  465 
4  Yerdlct  and  Judgment 

In  the  case  of  an  attachment  on  judgment,  the  only  question 
before  the  jury  being  the  title  to  the  property  attached,  a  ver- 
dict for  plaintiff  was  not  void  because  it  was  not  for  a  sum 
certain.     West  v.  Wood  Co.,  614 

6. 

In  the  case  of  an  attachment  on  judgment,  the  verdict  of  the 
jury  having  determined  that  the  articles  attached  were  the 
property  of  defendant,  the  fact  that  the  judgment  in  the  attach- 
ment case  in  terms  condemned  "the  interest  of  the  defendant*' 
in  such  articles,  without  defining  the  nature  or  extent  of  that 
interest,  was  not  prejudicial  to  defendant,  the  effect  of  the 
judgment  being  to  condemn  certain  specified  property  as  the 
property  of  the  defendant,  to  be  applied  to  the  satisfaction  of 
the  claim  of  the  judgment  creditor.    West  v.  Wood  Co.,       614 

e.  — . 

Where  the  only  issues  in  the  case  of  an  attachment  on  judg- 
ment were  whether  the  chattels  attached  were  the  property  of 
defendant,  and  whether  he  had  an  interest  in  them,  he  having 
denied  any  property  or  interest,  a  judgment  of  condemnation 
of  defendant's  interest  in  the  property,  based  on  a  finding  by 
the  jury  "for  the  plaintiff,"  was  not  defective  because  it  failed 
to  value  or  define  defendant's  interest,  the  finding  for  plaiiltiff 
involving  a  determination  that  the  chattels  were  his  property 
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and  that  he  did  have  an  interest  in  them.     West  v.  Wood  Co., 

514 

7 . 

Code,  Art.  9,  See.  13,  which  requires  proof  of  the  amount  of 
assets  in  the  hands  of  the  garnishee,  has  no  application  where 
designated  chattels  are  attached  and  sought  to  be  condemned. 
West  V,  Wood  Co.,  614 

8. ;  notice  to  parties. 

Parties  to  an  attachment  proceeding  are  charged  with  the 
duty  of  ascertaining  such  entries  as  are  made  in  the  ordinary 
progress  of  the  cause,  such  as  the  entry,  after  verdict  and  the 
overruling  of  a  motion  for  a  new  trial,  of  a  judgment  of  con- 
demnation, and  the  defendant  or  his  attorney  is  not  entitled  to 
a  special  notice  thereof.    West  v.  Wood  Co.,  514 

9.  Bond  to  dissolve. 

A  bond  to  dissolve  an  attachment  on  judgment  of  certain 
property,  conditioned  upon  the  satisfaction  of  "any  judgment 
of  condemnation"  that  may  be  entered,  did  not  convert  the  pro- 
ceeding into  an  action  in  personam.    West  v.  Wood  Co.,       514 

10.  Motion  to  strike  Judgment. 

Upon  a  motion  to  strike  out  a  judgment  of  condemnation  in 
an  attachment  case,  filed  eight  months  after  the  entry  of  such 
judgment,  and  over  a  year  after  the  trial  of  a  claimant's  case, 
the  propriety  of  the  verdicts  or  the  correctness  of  the  rulings 
in  either  of  those  cases  cannot  be  reviewed  or  considered.  West 
V,  Wood  Co.,  614 

IL  AppeaL 

On  appeal  from  a  refusal  to  strike  out  a  judgment  of  con- 
demnation of  property  attached,  testimony  as  to  the  defend- 
ant's lack  of  interest  in  the  property,  taken  at  the  trial  of  the 
attachment  case  and  of  a  claimant's  case,  cannot  be  considered, 
the  record  containing  no  exception  to  any  ruling  as  to  the 
prayers  or  as  to  the  admission  of  evidence  in  either  case.  West 
V,  Wood  Co.,  514 

ATTOENEY  AND  CLIENT. 
L  Authority  of  attorney. 

An  attorney  at  law  employed  to  obtain  a  loan  is  not  neces- 
sarily invested  with  authority  to  indorse  and  collect  a  check 
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ATTORNEY  AND  CLIENT— Con«ni/ed. 
for  the  loan,  drawn  to  the  order  of  his  client     Forest  HiU 
Bldg.  Assn.  v.  Fisher,  666 

2. . 

Where  one  executed  and  delivered  a  mortgage  to  an  attorney 
at  law,  who  arranged  with  a  building  association  to  make  the 
loan  which  the  mortgage  was  intended  to  secure,  the  attorney 
assigning  the  mortgage  to  the  association  and  receiving  from 
the  latter  a  check  for  the  amount  of  the  loan,  drawn  to  the 
mortgagor's  order,  which  the  attorney  subsequently  indorsed 
and  cashed,  retaining  the  proceeds,  held  that  whether  the  attor- 
ney's action  in  indorsing  and  cashing  the  check  was  authorized 
or  ratified  by  the  mortgagor  was,  in  an  action  by  him  against 
the  association  for  the  amount  of  the  loan,  properly  left  to  the 
jury.    Forest  Hill  Bldg.  Assn.  v.  Fisher,  666 

8.  Evidence  of  relation. 

Where  a  building  association  had  entrusted  to  an  attorney 
at  law  a  check  for  the  amount  of  a  loan  to  be  made  by  it  to 
the  latter's  client,  in  favor  of  whom  the  check  was  drawn,  and 
the  attorney  cashed  the  check  at  the  bank  on  which  it  wa& 
drawn,  held  that,  in  an  action  by  the  client  against  the  associa- 
tion to  recover  the  amount  of  the  loan,  which  he  had  never 
received,  evidence  that  the  attorney  was  counsel  for  the  associa- 
tion  was  admissible  as  reflecting  on  the  attorney's  relationship 
to  the  transaction.    Forest  Hill  Bldg  Assn.  v.  Fisher,  666 

AUTOMOBILES. 

See  Motor  Vehicles;  Neoliqence,  1-3,  8,  9. 

BANKRUPTCY. 

A  claim  on  an  indemnity  bond  given  to  protect  the  obligee 
on  account  of  a  contract  of  suretyship,  was  provable  in  bank- 
ruptcy proceedings  against  the  obligor  in  such  bond,  though 
the  obligee  made  no  payments  on  acount  of  his  contract  of  sure- 
tyship until  after  the  declaration  of  bankruptcy;  and  conse- 
quently the  obligor's  discharge  in  the  bankruptcy  proceedings 
was  a  defense  to  a  subsequent  suit  on  the  indemnity  bond.  Md. 
Casualty  Co.  v.  Jones,  895 

BEVEEAQES. 

Injury  to  purchaser,  see  Negligence,  4-6. 
License  requirement  for  sale,  see  Municipal  Coepoba- 
TIONS,   1-3. 
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BILLS  AND  NOTES. 

Forged  signature,  estoppel  to  assert,  see  Estoppel. 
Indorsement  by  attorney,  see  Attorney  and   Cubnt, 
1,2, 
L  Presentment  for  payment. 

Where  the  delay  in  presenting  a  note  for  payment,  and  in 
ranking  protest  and  sending  notice  of  dishonor  lo  the  indorser, 
was  due  to  efforts  to  reorganize  the  company  which  signed  the 
note,  and  of  which  the  indorser  was  president,  with  the  view 
of  paying  all  its  indebtedness,  including  the  note  in  question, 
held  that  the  note  was  presented,  and  notice  of  dishonor  given, 
within  a  reasonable  time,  and  that  the  evidence  would  have 
justified  a  finding  that  any  delay  in  this  regard  was  waived. 
Leonard  v.  Union  Trust  Co.,  192 

2,  Accommodation  Indorsers* 

Code,  art.  13,  sec.  87,  providing  that  "joint  payees  or  joint 
indorsees  who  indorse  are  deemed  to  indorse  jointly  and  sev- 
erally," has  no  application  to  distinct  accommodation  indorsers, 
who  are,  in  the  absence  of  evidence  to  the  contrary,  to  be 
regarded  as  having  agreed  to  be  liable  severally.  Leonard  v. 
Union  Trust  Co.,  192 

8.  Faflnre  of  consideration. 

In  an  action  against  an  indorser  of  a  note-,  defendant  can 
show  that  his  indorsement  was  secured  by  a  contemporaneous 
p^irol  agreement  on  the  part  of  plaintliT  corj.  oration,  which 
controlled  the  maker  of  the  note,  also  a  corporation,  that  pay- 
ments made  to  the  latter  under  a  certain  contract  would  be 
applied  on  the  note,  and  that  they  were  not  so  applied,  this 
involving  to  that  extent  a  failure  of  consideration.  Leonard 
V.  Union  Trust  Co.,  192 

4k  Equitable  plea. 

The  defense,  in  an  action  on  a  note,  of  either  conditional 
delivery,  or  of  failure  of  consideration,  is  available  at  law, 
and  can  therefore  not  be  made  the  ground  of  an  equitable 
plea.    Leonard  v.  Union  Trust  Co.,  203 

BILLS  OF  EXCEPTION. 
See  Appeals,  5-12. 

BOND. 

To  dissolve  attachment,  see  Attachment,  9. 
To  stay  proceedings  pending  appeal,  see  Judicial  Sales,. 
3,4.  , 
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BOUNDAEIES. 

A  boundary  upon  a  natural  pond  or  lake  in  this  State  carries 
title  to  its  centre.    Linthicum  v.  Shipley,  96 

BRIEFS. 

Cost  of  printing,  see  Costs,  2,  3. 

BROKERS. 

Stock  broker,  repledge  of  securities,  see  Pledge,  1,  2. 
1.  Real  estate  brokers. 

One  employed  to  find  a  purchaser  for  land,  or  to  sell  land, 
has,  in  the  absence  of  express  authority  to  that  effect,  no  power 
to  sign  a  contract  of  sale.    KarupTcat  v.  Zoph,  242 

2. . 

In  an  action  by  a  real  estate  broker  for  commissions,  hrld 
tliat  whether  plaintiff  was  the  procuring  cause  of  the  sale  was, 
under  the  evidence,  a  question  for  the  jury.  Wieghardt  v. 
Wagner,  188 

« 

Authority  given  a  real  estate  broker  to  sell  certain  land  held 
to  have  been  revoked  by  a  notification  to  him  from  the  owner 
not  to  sell  it.    Karupkat  v.  Zoph,  242 

4^ ;  procuring  cause  of  sale. 

In  an  action  to  recover  commissions  on  a  sale  of  real  estate, 
instituted  by  one  to  whom,  with  others,  defendant  had  casually 
mentioned  his  willingness  to  pay  commissions  to  any  i>er8on 
who  might  effect  a  sale  of  his  property,  held  that  a  verdict 
should  have  been  directed  for  defendants  by  reason  of  lack  of 
evidence  that  the  sale  was  accomplished  as  a  result  of  plaintiff*s 
efforts  or  negotiations.    Taft  v.  Bayne,  688 

5. ;  lease  to  goyemment. 

In  an  action  by  a  broker  to  recover  commissions  for  procur- 
iiis^  the  United  States  Post  office  Dcpartnient  ps  a  tenant  for 
defendant's  property  under  a  lease,  held  that,  in  view  of  the 
Postal  Regulations,  adopted  August  30th,  1918,  forbidding 
agreements  to  pay  brokerage  on  contracts  with  such  depart- 
ment, and  the  general  policy  of  the  law  against  compensation 
for  procuring  government  contracts,  plaintiff  could  not  re- 
cover. Stejfey,  Inc,  v.  Bridges,  429 
6. ;  termination  of  relation. 

If  one,  employed  to  sell  property  as  a  broker,  thereafter  pro- 
poses to  purchase  the  property  for  hini?elf  and  in  his  own 
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BROKERS— Continued. 

najne,  lie  thereby  terminates  the  relation  :f  agency,  and  cani»ot 

recover  commissions.     Wieghardt  v,  Wagner,  188 

7.  Merchandise  brokers* 

A  broker  who  negotiated  a  sale  of  several  thousand  tons  of 
acid  phosphate,  with  an  agreement  for  commissions  to  be  paid 
him  of  a  named  sum  per  ton,  held  entitled  to  recover  commis- 
sions, not  on  the  full  amount  contracted  for,  but  only  on  that 
actually  shipped  or  delivered,  the  evidence  showing  that  this 
was  in  accord  with  the  intention  of  the  parties.  Wood  v. 
Standard  Phosphate  Co.,  654 

8.  Insurance  brokers. 

Plaintiffs,  authorized  to  place  certain  insurance  in  behalf  of 
a  city,  having  agreed  with  defendant,  in  consideration  of  com- 
missions to  be  paid  them,  to  place  it  with  defendant  for  the 
terms  of  the  existing  (mayoralty)  administration  only,  could 
recover  commissions  on  such  insurance  issued  by  defendant  to 
the  city  during  a  subsequent  administration,  although  their 
original  contract  with  defendant  was  unenforcible  because 
plaintiffs  had,  at  that  time,  no  license  to  act  as  insurance 
brokers,  they  having,  after  the  end  of  the  first  administration, 
received  such  commissions  for  several  years,  and  having  in  the 
meanwhile  procured  a  license,  and  their  authority  to  place 
insurance  in  behalf  of  the  city  not  having  been  revoked.  0 old- 
smith  V.  United  States  Fidelity  Co.,  67 
0. • 

In  an  action  to  recover  the  commissions,  under  such  circum- 
stances, it  was  error  to  exclude  a  question  asked  of  one  of 
plaintiffs  as  to  whether  their  authority  to  place  insurance  in 
behalf  of  the  city  was  ever  revoked.  Goldsmith  v.  United  States 
Fidelity  Co.,  67 

CARRIERS. 

L  Who  Is  a  passenger. 

One  who  goes  to  a  railroad  station  with  the  intention  of 
taking  a  train,  but  abandons  such  intention  or  leaves  the  sta- 
tion platform  just  before  the  arrival  of  the  train,  does  not 
occupy  the  relation  of  passenger  toward  the  railroad  company. 
Wash.,  B.  &  A.  R.  Co.  v.  State,  115 

2.  Passenger  crossing,  track. 

Where  it  is  necessary  to  cross  tracks  in  approaching  or  leav- 
'itg  a  train,  a  passenger  may.  assume  that  the  railroad  corn- 
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pany  will  so  operate  its  other  trains,  or  otherwise  perfoniL  its 
duty,  as  not  to  put  him  in  peril,  and  he  is  not  under  the  same 
obligation  to  look  and  listen  as  is  incumbent  in  general  on  a 
person  who  approaches  a  railroad  track  with  intent  to  cross  it 
Wash.,  B.  &  A.  R.  Co.  v.  State,  115 

S 

The  rule  that  it  is  not  per  se  contributory  negligence  for  a 
passenger,  in  going  from  a  depot  to  a  train,  or  vice  versa,  to 
attempt  to  cross  a  track  without  first  looking  and  listening, 
does  not  apply  when  there  is  no  invitation  or  inducement  to 
cross,  as  where  the  car  or  train  is  not  standing  at  a  place 
appointed  by  the  carrier  for  the  exit  or  entrance  of  passengers, 
or  where  the  passenger  alights  from  the  wrong  side  of  a  train- 
Wash.,  B.  d  A.  R.  Co.  v.  State,  115 

CAVEAT. 

To  grant  of  patent,  see  Public  Lands,  3. 

CHECKS. 

Acceptance,  as  ratification  of  accoimt,  see  Account. 
Indorsement  by  attorney,  see  Attorney   and  Cubnt, 
1,  2. 

CHILDREN. 

Parent's  liability  for  child's  negligence,  see  Parent  ant« 
Child^  1,  2. 

CODE  OF  PUBLIC  GENERAL  LAWS  (1888). 

Art.  16,  sec.  125. — Suit  by  person  under  disability.  51 

CODE  OF  PUBLIC  GENERAL  LAWS  (1911-1918). 

Art.      5,  sec.    29. — Appeal ;  stay  of  proceedings.  545 

Art.      5,  sec.    38. — Appeal ;  remand  of  case.  53 

Art.      5,  sec.    51. — Appeal ;  costs.  308 

Art.      5,  sec.    80. — Appeals  in  criminal  cases.  164 

Art.      9,  sec.    13. — Garnishment ;   proof  of  assets.  520 

Art.  9,  sec.    19. — Dissolution  of  attachment.         ,  520 

Art.  13,  sec.    38. — Negotiable    instrument ;    signature  by 

agent.  669 

Art.  16,  sec.  114. — Chancery  jurisdiction  over  lunatics.  50 

Art.  16,  sec.  137. — Partition  sales.  131 

Art.  23,  sec.    35. — Corporate  stock;  issue  for  services.  588 

Art.  23,  sec.  218. — Xnsarance  brokers.  W 
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CODE  OF  PUBLIC  GENEKAL  LAWS  (1911-1918)— Con/. 
Art.    27,  sec.    75.— Wife  desertion.  311 

Art.    27,  sec.  436.— Sabbath  breaking.  341 

Art.    27,  sec.  520. — Suspension  of  sentence.  315 

Art.    33,  sec.  199B. — Primary  elections.  459 

Art.    54,  sec.    49. — Land  office ;  patents.  98 

Art.    63,  sec.      1. — Mechanics'  liens.  5 

Art.    75,  sees.  25,  26. — Abatement  and  revivor.  596 

Art.  81,  sees.  218,  219.— Taxation  of  distilled  spirits.  232 
Art.  93,  sees.  14,  16, 18,  23.— Eight  to  administration.  170 
Art.  93,  sec.  104. — ^Actions  by  and  against  executors.  597 
Art.    93,  sec.  228.— Executor  indebted  to  estate.  240 

Art.  101,  sees.  36,  44,  51,  52,  54. — Workmen's  compensa- 
tion. 624-626 

COMMISSIONS. 
See  Brokehs. 

COMPETENCY. 

Of  witness,  see  Witness,  1-4.  ' 

CONDITIONAL  SALES. 
See  Sales,  5,  6. 

CONFLICT  OF  LAWS. 

See  Descent  and  Distribution. 

CONSIDEKATION. 

Failure  as  defense  to  note,  see  Bills  and  Notes,  3. 

CONSTITUTION  OF  THE  UNITED  STATES. 

Eighteenth  Amendment.  234 

CONSTEUCTION. 

Of  statute,  see  Statutes. 
Of  will,  see  Wills. 

CONTEACTS. 

For  sale  of  land,  see  Specific  Perpobmancs;  Vendor 
AND  Purchaser. 

Impossibility  of  performance,  see  Sales,  1-4. 

To  issue  stock,  see  Corporations,  5,  6. 
L  niegrality. 

Where  an  illegal  contract  is  still  executory,  in  that  one  party 
thereto  has  not  performed  his  part  thereof,  the  other  may 
repudiate  or  disaffirm  it,  and  recover  the  consideration  paid  by 
him.     Harrington  v.  Boschenshi,  24 
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( 'OHfTHACTS— Continued. 
2,  ProTlslon  for  arbitration. 

A  clause  in  a  contract,  providing  for  arbitration  of  dis- 
putes, does  not  require  an  arbitration  as  a  condition  precedent 
to  an  action  to  enforce  the  contract,  unless  it  is  so  expressly 
provided  by  the  contract  or  is  necessarily  implied  from  its 
terms.     Wilson  d  Co.  v.  Curlett,  147 

«. 

A  stipulation  that  "all  disputes  under  this  contract  shall  be 
arbitrated  in  the  usual  manner"  does  not  prima  facie  require 
the  parties  to  submit  to  arbitration  their  ultimate  right  to  the 
enforcement  of  the  contract,  when  this  contains  various  provi- 
sions to  any  of  which  such  stipulations  might  apply.  Wilson 
d  Co.  V.  Curlett,  147 

4  Abandonment. 

One  who  had  contracted  to  superintend  the  construction  of 
certain  apartment  houses  in  consideration  of  his  sharing  in 
the  resulting  profits  held,  on  conflicting  evidence,  not  to  have 
abandoned  the  contract  before  completion  of  the  buildings^  or 
to  have  relinquished  his  interest  under  the  contract.  Larkin  v. 
Maclellan,  670 

CONTRIBUTORY  NEGLIGENCE. 
See  Neoijoewcb,  7-9. 
Of  passenger  crossing  track,  see  Cabbeebs,  2,  3. 

CONVERSION. 

See  Tbovsb  and  Conversion. 

CORPORATIONS. 

1.  Stock  issue  for  serrlces. 

The  issue  of  stock  in  an  apartment  house  company  to  one 
who  had  agreed  with  the  company  to  construct  certain  buildings 
in  consideration  of  the  issue  to  him  of  such  stock,  held  to  have 
been  with  the  intention  of  passing  title  to  the  stock.  Larkin  v. 
Maclellan,  570 

2. . 

That  services  for  which  corporate  stock  was  issued  had  not, 
at  the  time  of  such  issue,  been  fully  performed,  did  not  affect 
the  validity  of  the  issue  as  between  the  beneficiary  thereof  and 
the  president  of  the  corporation,  such  beneficiary  having  con- 
tracted to  render  the  services,  and  having  at  that  time  partially 
performed  them,   and  such   president,   the  only  other  person 
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interested,  having  agreed  to  tlie  valuation  of  such  services,  as 
shown  by  his  issuance  of  the  stock  certificates.  Larhin  v.  Mac- 
lellan,  570 

«. 

Where  the  holder  of  every  share  of  stock  in  a  corporation, 
and  every  person  interested  in  the  corporation,  authorized  and 
participated  in  the  issue  of  certain  stock  to  an  individual  for 
services  rendered,  that  the  meeting  which  authorized  such  issue 
was  not  "duly  warned,"  as  required  by  Code,  art.  23,  sec.  35,  is 
immaterial.    Larhin  v.  Maclellan,  570 

4. 

Code,  art.  23,  sec.  36,  providing  that,  when  corporate  stock 
is  issued  for  services  or  property,  the  books  of  the  corporation 
shall  be  so  kept  as  to  show  the  transaction,  and  requiring  the 
corporate  officers  to  file  a  certificate  with  the  clerk  of  court 
showing  the  circumstances  and  details,  and  providing  penalties 
for  a  failure  to  file  such  certificate,  does  not  invalidate  the 
issue  in  case  of  a  non-compliance  therewith.  Larhin  v.  Mac- 
lellan, 570 
&  Contract  to  Issue  stock. 

Where  the  attorney  and  agent  for  a  corporation  agreed  that 
certain  persons  should  receive  a  named  number  of  shares  of  the 
capital  stock  for  services  rendered  the  corporation,  and  at  an 
annual  stockholders'  meeting  a  resolution  was  adopted  agreeing 
to  such  contract,  held  that  the  corporation,  by  accepting  those 
services,  ratified  the  contract.    Larhin  v.  Maclellan,  570 

«. . 

Where,  after  the  issue  of  all  the  authorized  stock  of  a  cor- 
poration, the  holders  of  such  stock  assented  to  and  accepted 
the  benefits  of  a  contract  made  on  behalf  of  the  corporation 
by  which  a  certain  number  of  shares  were  to  be  issued  in  con- 
sideration of  services  rendered,  held  that  such  stockholders  were 
equally  bound  with  the  corporation  to  carry  out  the  terms  of 
the  contract,  and  to  transfer,  in  proportion  to  their  holdings, 
the  agreed  number  of  shares  to  the  other  parties  to  the  con- 
tract. Larhin  v.  Maclellan,  570 
7.  Excessive  issue. 

That  the  number  of  shares  named  in  a  certificate  of  stock 
exceeds  the  total  authorized  issue  of  the  corporation  does  not 


Digitized 


by  Google 


716  INDEX.  [140 

GOUFORATIONS— Continued. 

render  the  certificate  void  as  to  the  number  authorized.  Larkin 

V.  Maclellan,  670 

8. . 

The  president  of  a  corporation,  after  issuing,  with  full 
knowledge  of  all  the  facts,  the  whole  number  of  shares  author- 
ized by  the  charter,  cannot  assert,  for  the  purpose  of  invali- 
dating such  issue,  that  he  already  held  in  his  possession  other 
shares  of  stock.    Larkin  v.  Maclellan,  570 

COSTS. 

h  What  to  be  included. 

The  costs  in  the  Court  of  Appeals,  the  docket  costs  in  the 
lower  court,  the  cost  of  a  certified  copy  of  the  opinion  of  the 
Court  of  Appeals,  and  the  cost  of  taking  and  transcribing  the 
court  copy  of  testimony,  were  properly  taxed  as  costs.  Maloy 
V.  McLean,  306 

2.  Printing  of  briefs. 

It  is  proper  to  tax,  as  part  of  the  costs  on  appeal,  the  cost 
of  printing  briefs  in  the  Court  of  Appeals.    Maloy  v.  McLean, 
306 
«. 

Under  Rule  40  of  the  Court  of  Appeals,  the  appellee  will,  on 
affirmance,  be  allowed  the  cost  of  his  printed  argument  only  to 
the  extent  to  which  it  does  not  exceed  the  purposes  of  a  brief, 
which  is  defined  by  Bule  39  as  ^'an  abstract  of  the  case  and  a 
full  and  explicit  statement  of  the  several  points  relied  on,  with 
the  authorities  sustaining  them,  accurately  cited,  and  distrib- 
uted under  their  proper  heads."  Jordan  v.  Piano  Co.,  207 
4.  Decision  of  appellate  court. 

The  lower  court  is  bound  by  the  decision  of  the  Court  of 
Appeals  as  to  the  incidence  of  costs  as  between  the  parties. 
Maloy  V.  McLean,  306 

COURTS. 

1.  Pleading  in  orphanK'  courts. 

Formal  pleadings  are  not  required  in  the  orphans'  court. 
Simmons  v.  Hagner,  848 

2. • 

When  a  case  is  submitted  to  the  orphans'  court  on  a  petition 
and  answer,  both  under  oath,  and  no  testimony  is  taken,  the 
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allegations  of  the  answer  are  to  be  taken  as  true.     Dorsey  v. 
Dorsey,  167 

9.  Issue  irom  orphans'  coart 

The  form  of  an  issue  is  not  required  to  state  all  the  matters 
alleged  in  the  pleadings,  but  should  contain  only  a  clear  state- 
ment of  the  question  of  fact  made  by  the  pleadings.  Simmons 
V.  Hagner,  248 

4 

Where  the  proposed  issue  is  simply  the  single,  material  fact 
alleged  in  the  petition  and  denied  in  the  answer,  it  cannot  be 
attacked  as  indefinite  or  as  failing  to  inform  the  respondent  of 
the  nature  of  the  claim  against  him,  since  such  objections 
should  have  been  made  to  the  petition.  Simmons  v.  Hagner, 
248 
5 

On  a  petition  filed  against  an  executor,  under  Code,  art.  93, 
sec.  228,  as  having  failed  to  return  in  the  list  of  debts  a  claim 
against  him  in  favor  of  the  estate,  it  was  proper  to  direct  an 
issue  to  be  transmitted  to  the  circuit  court  as  follows:  "Is 
R.  E.  S.  (the  executor)  indebted  to  the  estate  of  F.  B.  S.,  de- 
ceased ;  if  so,  how  much  ?"  such  issue  not  being  defective  by  rea- 
son of  indefiniteness,  or  as  failing  to  inform  the  executor  as  to 
the  character  of  the  alleged  indebtedness.  Simmons  v.  Hagner, 
248 

CRIMINAL  LAW. 

See  also  RECErviNO  Stolen  Goods. 
L  Defendant  as  witness;  self -Incrimination. 

One  accused  of  crime,  who  volunteers  to  meet  the  charge 
against  him  by  testifying  in  his  own  behalf  as  to  that  charge, 
cannot  be  compelled  to  testify  on  cross-examination  as  to  an- 
other crime  which  is  in  no  way  connected  with  that  for  which 
he  is  being  tried,  and  which  the  State  would  not  be  permitted 
to  prove  by  other  witnesses.    McAllister  v.  State,  647 

«. ; . 

That  defendant,  when  sought  to  be  cross-examined  as  to 
another  crime  committed  by  him,  makes  no  formal  claim  of 
privilege,  is  inunaterial,  if  it  is  apparent  from  his  protest 
against  such  examination  that  he  is  trying  to  protect  himself. 
McAllister  v.  State,  647 


Digitized 


by  Google 


718  INDEX.  [140 

CRIMINAL  LAW— Continued. 
3.  Appeal;  Judgment  for  purpose  of. 

An  order  imposing  on  one,  convicted  of  wife  desertion  or 
non-support,  an  obligation  to  pay  a  certain  sum  weekly  to  the 
wife,  as  authorized  by  Code,  art.  27,  sec.  75,  is  a  final  judg- 
ment from  which  an  appeal  will  lie,  since  such  obligation  is  an 
alternative  penalty  or  punishment  to  that  of  fine  or  imprison- 
ment, or  both,  as  first  provided  in  the  act,  and  no  other  punish- 
ment can  thereafter  be  imposed  on  him  unless  he  fails  to  com- 
ply with  the  terms  of  the  order.  Pritchett  v.  State,  310 
4» ;  refusal  of  new  triaL 

An  appeal  will  not  reach  the  action  of  the  court  on  a  motion 
for  a  new  trial.    Dunn  v.  State,  163 

& ;  snffieiency  of  record. 

In  order  to  obtain  a  reversal  on  account  of  rulings  in  r^ard 
to  the  admission  of  evidence,  appellant  must  include  in  the 
record  all  the  evidence  which  relates  to  or  could  affect  the  rul- 
ing complained  of.  Conaway  v.  State,  547 
«. ; . 

On  a  prosecution  for  abortion,  in  the  absence  from  the  rec- 
ord of  part  of  the  testimony  as  to  the  instnunents  used  by 
defendant  in  connection  with  the  crime,  the  action  of  the  court 
in  allowing  a  medical  witness  to  testify  as  to  the  name  of  a 
certain  instrument,  on  the  assumption  that  an  instrument  of 
that  character  was  used  by  defendant,  is  not  a  subject  for 
review.     Conaumy  v.  State,  551 

7 ;  . 

An  averment  in  the  record  that  the  State's  Attorney,  in  the 
course  of  his  argument,  used  certain  language  quoted,  and  that 
the  use  of  such  language  was  objected  to  by  counsel  for  the 
traverser,  without,  however,  any  showing  that  a  request  waa 
made  that  the  objectionable  language  be  stricken  from  the 
record,  or  that  an  exception  was  taken  to  any  action  of  the 
court,  is  not  equivalent  to  a  bill  of  exceptions,  for  the  purpose 
of  authorizing  a  review  of  such  language  on  appeal.  Dunn  v. 
State,  163 

CKOSS-EXAMINATION. 
See  Wffness,  5,  6. 
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CUSTOMS  AND  USAGES. 
In  confllet  with  contract 

Evidence  as  to  a  custom,  which  is  in  conflict  with  the  terms 
of  the  contract  defining  the  rights  and  duties  of  the  parties,  is 
incompetent.    Jordan  v.  Piano  Co,,  207 

DAMAGES. 

L  For  personal  Injuries. 

It  was  proper  to  instruct  the  jury  that  if  they  find  for  the 
infant  plaintiflF  they  are,  in  estimating  damages,  to  consider  his 
health  and  condition  hefore  the  injuries  complained  of,  as 
compared  with  his  present  condition  in  consequence  of  said 
injury,  and  whether  said  injury  is  in  its  nature  permanent; 
also  the  physical  and  mental  suffering  to  which  he  has  been 
subjected  by  reason  of  said  injury,  and  they  are  to  allow  him 
such  damages  as  in  their  opinion  will  be  fair  and  just  com- 
pensation for  the  injury.  East  Balto.  Transfer  Co.  v,  Ooeb,  634 
%•  For  false  Imprisonment 

In  an  action  for  false  imprisonment,  held  that  it  was  proper 
to  grant  a  prayer,  not  specially  excepted  to,  that  if  the  jury  find 
for  plaintiff,  and  further  find  that  said  alleged  wrongs  were 
inflicted  maliciously  or  wantonly  or  with  circumstances  of  con- 
tumely and  indignity,  they  may  award  such  damages  as  will 
not  only  compensate  plaintiff  for  the  wrong  and  indignity  she 
has  sustained,  but  they  may  also  award  exemplary  or  punitive 
damages  as  a  pimishment  to  defendant.  Fleisher  v.  Ensminger, 
604 
It  For  Injury  to  personalty. 

In  an  action  for  injury  to  an  automobile  truck,  plaintiff  can- 
not, after  introducing  evidence  that  the  truck  was  a  total 
wreck,  show  the  expense  which  he  incurred  in  hiring  other 
trucks  in  its  place,  since  if  he  recovers  the  value  of  the  truck, 
as  for  a  complete  destruction,  he  cannot  also  recover  the  value 
of  its  use.    Barnes  v.  United  Railways,  16 

DEATH. 

Abatement  by,  see  Abatement  op  Actions,  1-3. 

DECLARATIONS. 

See  Evidence,  6. 

By  agent,  see  Principal  and  Agent,  6,  7. 
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DESCENT  AND  DISTRIBUTION. 
Conflict  of  laws. 

Leasehold  property  situated  in  Maryland^  belonging  to  a 
decedent  domiciled  in  Pennsylvania,  is,  as  personal  property, 
to  be  distributed  under  the  laws  of  Pennsylvania.  Craig  v. 
Craig,  322 

DESERTION. 

Of  wife,  see  Criminal  Law,  3;  Husband  and  Wife. 
3,4. 
DISTRIBUTION. 

See  Descent  and  Distkibution. 

DIVORCE. 
L  Adultery. 

That  one  was  under  the  influence  of  liquor  at  the  time  of 
commission  by  her  of  adultery  is  no  defense  to  a  bill  for  divorce 
on  that  ground.     Miller  v.  Miller,  60 

2. ;  evidence. 

A  divorce  will  not  be  granted  on  the  ground  of  adultery  ex- 
cept upon  clear,  unequivocal,  and  convincing  proof.  McCleary 
r.  McCleary,  659 

8. 

The  testimony  of  detectives,  in  support  of  a  charge  of  adul- 
tery, is  entitled  to  but  little  weight  if  uncorroborated  by  any 
circumstances.     McCleary  v.  McCleary,  659 

4. 

On  a  bill  for  a  divorce  against  a  physician,  on  the  ground  of 
adultery  with  a  patient  whom  he  was  treating  for  syphilis, 
held  that  the  evidence  was  insufficient  to  support  the  charge. 
McCleary  v,  McCleary,  659 

&.  Abandonment. 

Evidence  as  to  the  wife's  habits  of  intoxication  held  to  pre- 
clude her  from  asserting  the  husband's  abandonment  of  her  as  a 
ground  of  divorce.    Miller  t\  Miller,  60 

DRUGGISTS. 

Within  license  act,  see  Intoxicatino  Lxquoks. 

EASEMENTS. 
Appurtenant;  conTeyance. 

The  owner  of  land  to  which  there  is  appurtenant  a  right  of 
way  over  adjoining  land  cannot  convey  a  right  of  way  for  rail- 
road purposes  to  a  stranger  without  any  interest  in  the  land* 
this  involving  an  additional  servitude  on  the  adjoining  land. 
Texas  Co.  v.  U.  S.  AsphaU  Co.,  $60 
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ELECTION. 

By  legatee,  see  Wills,  8. 

ELECTION  OF  REMEDIES. 

See  Specific  Febfobmance,  8. 

ELECTIONS. 

L  Petition  for  reylew. 

Code,  art.  3,  sec.  199B,  authorizing  a  candidate  for  nomina- 
tion, who  has  been  defeated  at  a  primary  election,  to  petition 
the  supervisors  of  elections  for  an  appeal  from  and  review  of 
the  action  of  the  judges  of  election,  and  providing  for  the  giv- 
ing by  the  petitioner  of  a  bond  to  be  approved  by  a  judge  of 
the  Baltimore  Supreme  Bench  or  of  the  circuit  court  of  the 
county,  contemplates  that  the  petition  shall  be  addressed  to  and 
filed  with  the  board  of  supervisors.  Yerkes  v.  Board  of  Super- 
visors, 455 
2. ;  time  of  petition* 

The  statute  authorizing  a  defeated  candidate  for  the  nomi- 
nation to  petition  the  supervisors  of  elections  for  a  review  of 
the  action  of  the  judges  of  election  "within  seven  days  after 
the  day  of  the  primary  election,"  it  was  not  sufficient,  when  the 
election  was  held  on  the  ninth  day  of  the  month,  to  file  the  peti- 
tion on  the  seventeenth  day  thereof.  Yerkes  v.  Board  of  Suppr- 
visors,  4r»5 

EMINENT  DOMAIN. 
1*  What  eonstitntes  taking. 

That  by  reason  of  a  change  in  the  grade  of  a  street,  made  by 
a  municipal  corporation  under  statutory  authority,  abutting 
property  is  rendered  more  difficult  of  access,  without,  however, 
the  destruction  of  all  means  of  ingress  and  egress,  docs  not  in- 
volve a  taking  of  property  within  the  meaning  of  the  constitu- 
tional prohibition  of  the  taking  of  private  property  for  public 
use  without  compensation.    Baltimore  v.  Dohler,  634 

2. * 

A  municipal  corporation  is  not  liable  to  an  abutting  prop- 
erty owner  by  reason  of  a  change  in  the  street  grade  which 
renders  the  property  more  difficult  of  access.  Baltimore  v. 
Boiler,  634 

vol.  140  24 
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EQUITABLE  ELECTION. 
See  Wills,  3. 

EQUITY. 

See  Injunction;  Reformation  of  Instbumbnts;  Sp»- 
ciFio  Febfobmance. 
L  Sufficiency  of  aTerment. 

See  also  Specific  Pebfobmance,  10,  11. 

In  a  bill  for  an  injunction,  an  averment  involving  merely  a 
conclusion  based  on  information,  the  sourco  of  wblcli  is  not 
disclosed,  and  v^ithout  the  giving  of  any  facts  or  circumstances 
to  enable  the  court  to  reach  its  own  conclusions,  is  insufficient. 
Baltimore  v.  Dohler,  634( 

«. * 

An  averment  made  entirely  upon  information  and  belief, 
without  stating  the  source  thereof,  is  insufficient.  Baltimore  v. 
Dohler,  634 

S.  Allegations  admitted* 

When  a  case  is  heard  by  agreement  upon  bill  and  answer, 
without  evidence  being  taken,  the  truth  of  all  matters  set  out 
in  the  answer,  which  are  susceptible  of  proof,  is  admitted. 
Kimmell  v.  Westemport,  506 

4  Laches. 

The  existence  of  laches  depends  on  the  concurrence  of  a  legal 
duty  to  do  some  act,  and  a  failure  to  do  that  act  for  a  time 
great  enough  to  cause  prejudice  to  an  adverse  party,  prejudice 
being,  generally  speaking,  anything  which  places  the  person 
affected  in  a  more  unfavorable  or  disadvantageous  position  than 
he  would  otherwise  have  occupied.    Roberto  v.  Catino,  38 

ESTOPPEL. 
To  assert  forgerj. 

Defendant,  who,  after  being  informed  by  plaintiff  bank  that 
her  name  appeared  on  a  note  discounted  by  the  bank  for  her 
husband,  failed  to  inform  the  bank  that  her  purported  signa- 
ture was  a  forgery,  with  the  result  that  the  husband's  assets 
were  applied  to  the  payment  of  his  other  obligations,  including 
notes  held  by  another  bank  on  which  both  husband  and  wife 
were  liable,  leaving  nothing  for  the  payment  of  plaintiff  bank, 
was  estopped  to  assert  the  forgery  as  a  defense  to  the  note.  First 
Nat.  Bank  v.  Wolfe,  479 
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EVIDENCE. 

See  also  Falsb  Imprisonment,  2,  3 ;  Receiving  Stolen 
Goods;  Witness. 

Of  adultery,  see  Divorce,  1-4. 

Of  agency,  see  Principal  and  Agent,  1-4. 

Of  fraud  or  mistake,  see  Reformation  of  Instruments. 

Of  ownership  of  automobile,  see  Motor  Vehicles,  1,  2. 

Motion  to  strike  out,  see  Trial,  1,  2. 
1.  Presumptions. 

It  appearing  that,  under  a  certain  will,  deceased  took  an  undi- 
vided fifth  interest  in  a  certain  farm,  and  that  she  exercised 
acts  of  ownership  in  regard  thereto,  it  will  be  presumed  that 
the  seisin  thus  obtained  continued  until  her  death.  Lewis  v. 
Carver,  121 

8.  Secondary  evidence. 

The  refusal  to  allow  a  witness  to  testify  as  to  the  contents 
of  a  letter  is  not  a  subject  for  review,  if  the  letter  itself  was  not 
relevant.    Jordan  v.  Piano  Co.,  207 

8.  Opinion  evidence. 

A  physician  cannot  testify  as  an  expert  as  to  whether  a  man 
could,  by  the  impact  of  a  vehicle,  be  thrown  a  named  distance 
without  showing  signs  of  external  injury.     Riley  v.  State,  137 

4. 

In  an  action  on  account  of  personal  injuries  caused  by  de- 
fendant's automobile  truck,  while  running  on  the  left  side  of 
the  street,  that  a  witness  was  asked  whether  there  was  any- 
thing in  the  center  of  the  street  at  that  time,  and  that  ho  an- 
swered, "nothing  in  the  middle  of  the  street  to  stop  the  chauf- 
feur from  being  on  the  right-hand  side,  where  he  ought  to 
have  been,"  involved  no  reversible  error  or  injury  to  defend- 
ant.   East  Balto.  Transfer  Co.  v.  Goeb,  534 

6. 

The  mere  opinion  of  a  single  witness,  an  automobile  me- 
chanic, based  on  the  worn  appearance  of  the  bolts,  that  they 
were  improperly  adjusted,  and  that  this  improper  adjustment 
caused  the  accident,  was  not  legally  sufficient  to  support  a  ver- 
dict for  plaintiff.  Lowenthal  v.  Backus  Motor  Co.,  33 
IL  Self-serrlng  declarations. 

On  an  issue  as  to  false  representations  by  an  applicant  for 
life  insurance,  involving  the  concealment  of  the  fact  that  he 
had  been  treated  for  tuberculosis,  self-serving  declarations  by 
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EYTDEiaCE— Continued. 

the  insured,  that  the  insurer's  agent  was  informed  by  him  of 
the  falsity  of  the  statements  in  his  application,  are  inadmis- 
sible.   Loving  v.  MuL  Life  Ins,  Co.,  173 

EXCEPTIONS,  BILLS  OF. 
See  Appeals,  5-12. 

EXECUTION. 

1*  Sale  under  exeentioiL 

That  a  notice  of  an  execution  sale  of  Baltimore  City  prop- 
erty was  not  posted  on  the  property  will  not  support  a  suit, 
brought  twelve  years  later,  to  set  aside  the  sale,  it  having  been 
advertised  in  the  Daily  Record,  and  a  notice  posted  on  the 
court  house  door.    Roberto  v.  Catino,  38 

2. * 

The  execution  defendant  not  having  questioned  the  sale  until 
more  than  twelve  years  after  it  was  made,  although  fully  in- 
formed in  regard  thereto,  the  execution  plaintiff,  who  pur- 
chased at  the  sale,  his  attorney,  and  the  auctioneers,  having  all 
in  the  meanwhile  died,  and  the  property  having  largely  in- 
creased in  value,  held  that  the  execution  defendant  was  barred 
by  laches  from  attacking  the  sale.    Roberto  v.  Catino,  38 

S. 

The  testimony  of  the  execution  defendant  as  to  the  value  of 
the  property,  which  was  contradicted  by  the  only  other  witness 
as  to  value,  held  insuiBcient  to  show  that  the  price  obtained  was 
grossly  inadequate.    Roberto  v.  Catino,  38 

EXECUTORS  AND  ADMINISTRATORS. 

Action  against  executor  of  wrongdoer,  see  Abatement 

OF  Actions. 
Issue  as  to  executor's  indebtedness,  see  Courts,  5. 
Succession  to  award,  see  Workmen's  Compensation. 
L  Eligibility  as  administrator. 

That  one  is  indebted  to  the  estate  does  not  affect  the  validity 
of  his  appointment  as  administrator.  Dorsey  v.  Dorsey,  167 
2.  Selection  of  administrator. 

The  selection  of  the  one  of  the  class  of  persons  named  in 
Code,  art.  93,  sec.  18,  to  whom,  to  the  exclusion  of  the  otherS| 
letters  of  administration  shall  issue,  is  committed  to  the  dis- 
cretion of  the  orphans'  court,  and  from  its  order  in  that  respect 
no  appeal  will  lie.    Dorsey  v.  Dorsey,  167 
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EXECUTOKS  AND  ABMINISTHATOHS— Continued. 
8.  Appointment  of  co-admlnlstrator. 

The  person  appointed  as  administrator,  from  the  class  of 
persons  first  entitled,  is  the  person  first  entitled,  within  Code, 
art.  93,  sec.  15,  providing  that  administration  raay  be  granted 
to  two  or  more  persons,  with  the  consent  of  the  person  first 
entitled,  and  consequently,  after  appointing  the  son  of  de- 
ceased administrator,  the  orphans'  court  cannot,  without  his 
consent,  appoint  the  widow  as  co-administrator.  Dorsey  v, 
Dorsey,  167 

ik  Kotice  of  application* 

One  who  knew,  in  time  to  appeal,  of  the  grant  of  letters  to 
another,  and  failed  to  appeal,  or  to  ask  the  revocation  of  the 
letters,  and  filed  a  petition  asking  to  be  appointed  co-adminis- 
trator, thereby  waived  the  absence  of  notice  of  such  other's 
application  for  administration.     Dorsey  v,  Dorsey,  167 

&.  Time  of  appointment 

The  provision  of  Code,  art.  93,  sec.  16,  that  "no  such  admin- 
istration shall  be  granted  imtil  at  least  twenty  days  after  the 
death  of  the  supposed  intestate  and  at  least  seven  days  after 
application  therefor*'  is  applicable  only  when  the  intestacy  is 
not  notorious,  or  has  not  been  proved  to  the  satisfaction  of  the 
orphans'  court,  and  does  not  apply  when  the  intestacy  is  alleged 
and  admitted.     Dorsey  v.  Dorsey,  167 

^  Sale  by  legatees. 

Even  before  administration,  the  legatees  under  the  will  of 
property  not  required  for  the  payment  of  debts,  had  an  incho- 
ate title  thereto,  and  could  execute  a  valid  and  effective  con- 
tract for  the  sale  thereof,  administration,  when  obtained,  relat- 
ing back  to  the  contract,  and  the  administrator  being  bound  to 
recognize  the  vendee's  rights  under  the  contract,  and  to  report 
the  sale.    Craig  v.  Craig,  322 

EXEMPLAKY  DAMAGES. 
See  Damages,  2. 

FALSE  IMPRISONMENT. 

Instruction  as  to  damages,  see  Damages,  2. 
1.  What  constitntes. 

Any  deprivation  of  the  liberty  of  another  without  his  con- 
sent, whether  by  violence,  threats  or  otherwise,  constitutes  an 
imprisonment  and,  if  this  is  done  unlawfuDy,  it  is  false  im- 
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FALSE  IMPRISONMENT— Conhnuerf. 
prisonment,  without  regard  to  whether  it  is  done  with  or  with- 
out probable  cause.     Fl either  r.  Ensminger,  604 
2.  Eyidenee. 

In  an  action  for  false  imprisonment  against  plaintiff's  em- 
ployer, based  on  the  allied  detention  of  plaintiff  in  defend- 
ant's private  office  during  investigation  of  a  charge  that,  in- 
stead of  accounting  for  money  received  by  her  for  goods  sold, 
she  had  placed  it  in  her  pocket,  held  that  plaintiff  was  entitled 
to  show  how  she  came  by  a  part  of  the  money  found  in  her 
pocket  at  the  time  of  the  investigation.  Fleisher  r.  Enjmiinger. 
604 
S. 

In  an  action  for  false  imprisonment  against  plaintiff's  em- 
ployer, based  on  the  aUeged  detention  of  plaintiff,  by  means  of 
threats,  in  defendant's  private  office  during  an  investigation 
into  an  alleged  theft  by  her,  held  that  the  evidence  was  sufficient 
to  go  to  the  jury.    Fleisher  v.  Engminger,  604 

4.  iBstmctioBS. 

In  an  action  for  false  imprisonment  against  plaintiff's  em- 
ployer, a  prayer  submitted  by  plaintiff  which  recited  various 
facts  in  evidence  as  to  defendant's  conduct  in  summoning  plain- 
tiff to  his  office  and  there  charging  her  with  theft  and  telling 
her  that  he  could  have  her  arrested,  and  which  told  the  jury 
that  if  such  language  and  conduct  might  reasonably  lead  a  rea- 
sonable person  of  the  tender  years  of  plaintiff  to  believe  that 
she  would  be  arrested  if  she  left  the  room,  and  that  plaintiff 
did  so  believe  and  remained  because  she  feared  arrest,  and  she 
was  innocent  of  the  theft,  then  their  verdict  must  be  for  plain- 
tiff, held  to  present  the  case  fairly  and  to  require  the  finding  of 
every  fact  necessary  to  recovery.  Fleisher  v.  Ensminger,  604 
6.  -^ 

That  defendant's  prayer  denying  the  right  of  recovery  if  the 
jury  believed  that  plaintiff  was  satisfied  and  willing  to  re- 
main in  defendant's  office,  and  to  get  her  pocketbook  for  his 
inspection,  was  modified  by  the  lower  court  by  the  addition 
of  words  to  the  effect  that  such  satisfaction  and  willingness 
alone  were  not  sufficient  to  defeat  recovery  if  they  were  pro- 
duced by  the  belief  that,  if  she  did  nut  do  any  of  these  things, 
she  would  be  arrested  or  force  would  be  used,  did  not  make  the 
prayer  misleading  when  considered  in  connection  with  other 
granted  prayers.     Fleisher  r.  Ensminger,  604 
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FERE. 

Injuring  property  sold,  see  Judicial  Sales,  6-9. 

FORFEITURE. 

Provision  in  contract  of  sale,  see  Specific  Pebfoem- 
ANCB,  9;  Vendob  and  Pukchaseb,  2. 

FORGERY. 

Estoppel  to  assert,  see  Estoppel. 

FRAUD. 

In  incurring  debt,  see  Attachment,  3. 

In  procurement  of  marriage,  see  Marbiagb. 

On  sale  of  land,  see  Vendob  and  Pubchaseb,  3,  4. 

GIFTS. 

By  pnrcliase  for  husband. 

A  wife,  by  the  use  of  her  money  in  the  purchase  of  property 
to  be  conveyed  to  her  and  her  husband  as  tenants  by  the  entirety, 
may  make  an  effective  gift  to  her  husband,  which  will  not  be  set 
aside  if  it  is  free  from  any  fraud  or  undue  influence.  Lewis  v. 
Lewis,  524 

HARMLESS  ERROR. 

See  Appeals,  14,  15. 

HIGHWAYS. 

Mismanagement  of  vehicle,  see  Nboligencb,  1-3,  8,  9. 
Dangerous  tree  on  road. 

In  an  action  against  county  commissioners  on  accoimt  of 
injury  to  one  driving  on  a  public  road,  caused  by  the  faD  of  the 
limb  of  a  tree,  held  that,  in  view  of  the  evident  age  of  the 
tree,  the  marks  or  evidences  of  decay  thereon,  and  the  position 
of  the  limb  as  overhanging  the  road,  it  was  for  the  jury  to 
determine  whether  the  accident  was  due  to  the  decayed  condi- 
tion of  the  limb  or  tree,  and  whether  defendant  knew,  or  by  the 
exercise  of  reasonable  care  could  have  known,  of  the  dangerous 
condition  in  time  to  have  prevented  the  accident.  Washington 
County  V.  Gaylor,  876 

HUSBAND  AND  WIFE. 

Alienation    of    wife's    affections,    see    Abatement    of 
Actions,  8. 
L  Tenancy  by  entireties. 
See  also  Gifts. 
Specific  performance  of  a  contract  for  the  conveyance  of 


Digitized 


by  Google 


728  INDEX.  [140 

HUSBAND  AND  WIFE— Continued, 

property  held  by  the  entireties  cannot  be  enforced  if  tbe  wife 
was  not  a  party  to  contract.  Weininger  v,  Weininger,  227 
2. . 

Where  husband  and  wife  hold  land  by  the  entireties,  a  con- 
tract for  the  sale  thereof,  signed  by  the  wife  alone,  is  not 
enforcible  against  the  husband.    Fox  v,  Fraebel,  54 

S*  Desertion  and  non-snpport 

Code,  art.  27,  sec.  75,  creates  two  separate  and  distinct 
offenses,  one  of  wife  desertion  and  the  other  of  non-support, 
and  it  is  consequently  proper  to  charge  such  offenses  in  sepa- 
rate counts  of  an  indictment.  Pritchett  v.  State,  310 
4. 

The  offense  of  desertion  is  sufficiently  comprehensive  to 
include  that  of  non-support,  but  the  offense  of  non-support 
might  exist  without  full  desertion  within  the  meaning  of  the 
statute.    Pritchett  v.  State,  310 

INADEQUACY  OF  PRICE. 
See  Judicial  Sales,  2. 

INCUMBRANCE. 

See  Vendor  and  Purchaser,  1. 

INJURIES  TO  THE  PERSON. 

What  are,  see  Abatement  of  Actions,  3. 

INJUNCTION. 

See  also  Unfair  Competition. 

Against  mortgage  sale,  see  Mortgages,  2. 

Averment  involving  conclusion,  see  Equity,  1. 
Mandatory  InJnnctioiL 

Where  the  removal  of  structures,  erected  by  one  of  two  ad- 
joining owners  on  a  right  of  way  reserved  for  use  by  such 
owners,  would  injure  the  owner  who  erected  it  to  an  extent 
wholly  disproportionate  to  the  benefit  which  might  enure  to  the 
other  owner  from  such  action,  a  mandatory  injunction  will  not 
be  issued  at  the  suit  of  the  latter  to  compel  the  removal  of 
such  structures.    Texas  Co.  v,  U,  S,  Asphalt  Co.,  350 

INSANE  PERSONS. 

Mental  competency  of  witness,  see  Witness,  1-4. 
L  Snit  by  next  friend* 

A  court  which  has  appointed  the  committee  for  a  lunatic 
should  not  appoint  a  guardian  ad  litem  or  next  friend  for  the 
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purpose  of  filing  a  caveat  to  a  will  on  behalf  of  the  lunatic, 
by  reason  of  the  committee's  alleged  personal  interest  in  up- 
holding such  will,  without  first  giving  the  committee  notice  of 
the  petition  for  such  appointment,  and  an  opportunity  to  an- 
swer it  and  be  heard.  In  re  Paca,  46 
2. • 

Tn  view  of  Rule  9,  of  the  General  Equity  Rules  adopted  by 
the  Court  of  Appeals  under  authority  of  the  State  Constitu- 
tion, providing  that  persons  under  any  disability  to  sue  may  sue 
by  their  guardian  or  committee,  if  any,  or  by  their  prochein 
ami,  the  Circuit  Court  may  approve  a  suit  by  a  lunatic  through 
his  next  friend,  when  the  interest  of  the  committee,  previously 
appointed  by  such  court,  is  in  conflict  with  that  of  the  lunatic. 
In  re  Paca,  46 

3.  Petition  to  court. 

When  a  petition  by  the  near  relative  of  a  lunatic  alleged  that 
the  committee,  previously  appointed  by  the  court,  was  inter- 
ested, by  reason  of  a  bequest  to  such  committee  and  his  appoint- 
ment as  executor,  in  upholding  a  will  made  by  one  incompe- 
tent to  make  it,  and  that  it  was  to  the  interest  of  the  lunatic, 
as  the  next  of  kin  of  such  alleged  testator,  to  have  the  validity 
vel  non  of  such  will  determined,  and  physicians'  affidavits  a?  to 
the  incompetency  of  the  alleged  testator  were  filed  as  exhibits 
with  the  petition,  held  that  it  was  for  the  court  to  take  some 
action  to  have  the  facts  passed  upon.    In  re  Paca,  45 

risrsuRANCE. 

Commissions  for  placing,  see  Brokeks,  8,  9. 

No  obstacle  to  recovery  for  injury,  see  Toets. 
1.  Life  insurance;  misstatement  by  applicant. 

The  beneficiary  under  an  insurance  policy  cannot  avoid  the 
effect  of  a  material  misstatement  made  in  the  application  for 
insurance,  by  showing  that  the  insurer^s  agent  knew  and  ap- 
proved of  the  misstatement,  this  involving  a  fraud  upon  the 
insurer,  and  an  agent's  knowledge  not  being  imputable  to  the 
principal  in  favor  of  a  third  person  who  knows  that  the  agent 
will  not  advise  the  principal.  Loving  v.  Mut.  Life  Ins.  Co., 
173 
2. ;  . 

That  an  applicant  for  life  insurance  stated  that  he  had  never 
had  any  illness  or  disease  other  than  minor  complaints,  that 
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he  had  been  treated  within  five  years  by  but  a  single  physician, 
whose  name  he  gave,  and  that  he  had  never  been  under  treat- 
ment in  any  hospital  or  sanitarium,  involved  material  mis- 
statements, when  he  had  in  fact  had  pulmonary  tuberculosis, 
had  within  five  years  been  treated  by  two  other  physicians,  and 
had  been  for  over  a  year  under  treatmient  in  a  sanitarium  for 
that  disease.    Loving  v.  MuL  Life  Ins.  Co.,  173 

8. ; . 

In  the  case  of  a  defense  to  an  action  on  a  life  insurance 
policy,  based  on  a  false  statement  by  the  insured  involving 
concealment  of  the  fact  that  he  had  been  treated  for  tubercu- 
losis, the  issue  is,  not  whether  he  actually  had  the  disease,  but 
whether  he  concealed  from  the  insurer,  knowingly  or  inad- 
vertently, facts  known  to  him  of  such  probative  force  or  value 
that,  in  all  reasonable  probability,  the  insurer  would  have  ac- 
cepted them  as  sufficient  proof  that  he  had  been  aflFlicted  with  it 
Loving  v.  Mui.  Life  Ins.  Co.,  173 

^ — ;  — • 

On  an  issue  as  to  false  representations  by  an  applicant  for 
life  insurance,  involving  the  concealment  of  the  fact  that  he 
had  been  treated  for  tuberculosis,  evidence  that  the  insured 
might  possibly  have  lived  for  a  period  of  normal  duration 
although  he  had  such  disease,  and  that  before  his  last  illness  he 
was  apparently  in  good  health,  was  irrelevant  Loving  v.  Mui. 
Life  Ins.  Co.,  173 

&. ; • 

That  the  records  of  a  "medical  information  bureau,''  an 
organization  maintained  to  afford  to  insurance  companies  infor- 
mation relating  to  persons  applying  for  insurance  to  the  com- 
panies served  by  the  bureau,  showed  that  "Kobert  A.  Loving*' 
had  pneumonia  in  1914,  did  not  charge  a  company,  to  which 
he  applied  for  insurance  five  years  later,  under  the  name  of 
"Arthur  Loving,"  with  knowledge  of  the  falsity  of  a  statement 
then  made  by  him  that  he  had  never  had  any  but  minor  dis- 
eases. Loving  v.  Mui.  Life  Ins.  Co.,  173 
«. ; . 

That  the  applicant  for  life  insurance  made  false  statements 
of  a  material  character,  in  reliance  on  which  a  policy  was 
issued,  constitutes  a  defense  to  an  action  on  the  policy,  r^^ard- 
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less  of  whether  he  made  ihem  in  good  faith.    Loving  v,  MuU 

Life  Ins.  Co.,  178 

7. ; . 

Where  the  falsity  and  materiality  of  the  representations 
made  by  the  insured  are  shown  by  clear,  convincing,  and  uncon- 
tradicted evidence,  the  court,  in  an  action  on  the  policy,  may 
so  rule  as  a  matter  of  law.    Loving  v.  Mui.  Life  Ins.  Co.,    173 

8.  False  statement  In  policy;  acceptance. 

Where  the  insurer's  agent,  without  asking  about  incum- 
brances on  the  property,  inserted  in  the  policy  a  false  state- 
ment in  this  regard,  the  insured,  by  accepting  the  policy, 
adopted  such  statement,  and  cannot  claim  that  the  insurer  was 
estopped,  by  the  action  of  its  agent,  to  assert  the  falsity  of  such 
statement,  both  the  insurer  and  its  agent  being  ignorant  thereof 
until  after  the  loss.    Eagle,  Star,  etc.,  Ins.  Co.  v.  Main,       220 

9.  Description  of  property. 

A  printed  statement  in  the  policy  that  the  insurer  shall  not 
be  liable  in  excess  of  a  named  per  cent,  of  the  amount  of  insur- 
ance on  silks,  furs  and  laces  does  not  show  that  the  policy,  which 
in  terms  covered  woollen  goods  only,  was  intended  also  to  cover 
silk  goods.    Aetna  Casualty  Co.  v.  Gerher,  441 

10. . 

Where  the  insuring  clause  of  a  policy  refers  to  a  warranty 
clause  for  a  description  of  the  property  insured,  and  such  war- 
ranty clause  contains  the  only  description  of  such  property,  the 
effectiveness  of  that  clause  for  the  purpose  of  description  is 
independent  of  its  materiality  as  a  warranty.  Aetna  Casualty 
Co.  V.  Oerber,  441 

11. • 

Where  a  policy  of  burglary  insurance  covered  "direct  loss  by 
burglary  of  merchandise  described  in  the  warranties,'*  and  "loss 
by  damage  to  such  merchandise  *  ♦  ♦  including  furniture,  fix- 
tures," etc.,  and  the  warranties  described  only  "woollen  cloth" 
and  "woollen  skirts,"  there  could  be  no  recovery  if  the  evidence 
showed  that  only  silk  merchandise  was  stolen,  and  there  was  no 
evidence  of  damage  to  furniture  or  fixtures.  Aetna  Casualty 
Co.  V.  Oerber,  441 

12. ;  parol  evidence. 

If  the  policy  contains  a  certain,  clear,  and  definite  descrip- 
tion of  the  property  insured,  parol  evidence  is  not  admissible 
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to  show  that  the  policy  was  intended  to  cover  other  and  differ- 
ent property.    Aetna  Casualty  Co.  v.  Oerber,  441 

INTOXICATING  LIQUORS. 

Tax  paid  by  warehouseman,  see  Taxation. 
L  Local  Ucense  act 

The  provision  of  Acts  1892,  ch.  281,  as  amended  by  Acts 
1902,  ch.  249,  that  "no  person"  shall  sell  intoxicating  liquor  in 
Ellioott  City  without  a  license,  applies  to  druggists  and  pliai^ 
macists,  the  statutes  making  no  exception  in  their  favor.  State 
V.  Mellor,  364 

2.  RefDnding  of  Ueense. 

Acts  1920,  ch.  431,  authorizing  and  directing  Baltimore  City 
to  refund,  to  every  holder  of  a  license  to  sell  intoxicating 
liquors  for  the  year  May  1st,  1919,  to  May  1st,  1920,  "the 
amount  of  the  unused  license  from  July  1st,  1919,  to  May  Ist, 
1920,  which  was  paid  to  the  city,"  required  the  city  to  refund, 
not  the  license  fee  received  for  the  entire  period  last  named, 
but  merely  such  portion  thereof  as  represented  the  portion  of 
such  period  during  which  the  license  was  imused  by  the  licensee. 
Engel  v.  Baltimore,  284 

S. 

One  was  not  entitled  to  have  the  license  fee  refunded  for 
the  time,  after  the  sale  of  intoxicating  liquors  became  iU^^gal, 
during  which  he  used  his  license  for  the  sale  of  liquors  which, 
though  not  in  fact  intoxicating,  were  within  the  definition  of 
intoxicating  liquors  as  given  in  the  city  charter.  Engel  v. 
Baltimore,  284 

4.  Dlegml  sale;  recovery  of  payseBt 

In  an  action  to  recover  money  paid  for  liquor,  iU^ally  sold 
to  plaintiff,  which  was  to  be  subsequently  delivered,  a  question 
asked  of  defendant  as  to  where  he  expected  to  get  the  liquor 
which  he  was  selling  was  properly  excluded  as  immateriaL 
Harrington  t\  BoschensJci,  24 

a. ;  * 

A  question  asked  defendant's  agent  as  to  whether  he  knew 
that  the  money  paid  by  plaintiff  was  for  liquor  to  be  ill^ally 
obtained  from  the  government  was  properly  excluded  as  irrele- 
vant   Harrington  r.  Boschenshi,  24. 
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ISSUE. 

See  Pl-EADING. 

From  orphans'  court,  see  Courts^  3-6. 
What  constitutes  issue,  see  Plbading. 
Of  stock,  see  Cobpobations. 

JUDGMENT. 

Of  condemnation,  see  Attachment,  4-8,  10. 

JUDICIAL  SALES. 

See  also  Execution;  Pabtition. 
L  Advertisement. 

That  the  advertisement  of  a  mortgage  sale  made  no  mention 
of  the  improvements  on  the  land,  except  by  a  reference  in  the 
head  line  thereof  to  the  property  as  "valuable  improved  prop- 
erty," was  not  ground  for  setting  aside  the  sale,  in  the  absence 
of  evidence  that  such  omission  was  prejudicial  to  the  sale  of  the 
property  at  a  fair  and  adequate  sum,  and  that  at  a  resale  a 
greater  amount  would  probably  be  received  therefor.  Cockey 
V.  Hampson,  551 

2.  Adequacy  of  price. 

For  the  purpose  of  determining  the  adequacy  of  the  price 
received  at  a  judicial  sale,  the  cost  of  constructing  the  build- 
ings on  the  land,  plus  the  value  of  the  land,  is  not  the  proper 
standard  or  measurement  by  which  the  marketable  value  of  the 
property  is  to  be  ascertained.     Cockey  v,  Hampson,  551 

8.  Appeal  from  ratification;  effect 

The  rights  of  a  purchaser  at  a  judicial  sale,  who  complies 
with  the  terms  thereof,  are  not  affected  by  an  appeal  from,  or 
reversal  of,  the  order  of  ratification,  if  no  bond  was  given  to 
stay  the  proceedings.  Raith  v.  New  Balto.  Bldg.  Assn,,  542 
4 5  . 

If,  by  reason  of  the  failure  to  give  an  appeal  bond,  an 
appeal  from  a  decree  ratifying  a  judicial  sale  did  not  operate 
to  prevent  the  purchaser  from  immediately  taking  possession 
of  the  property,  he  was,  after  the  aflSrmance  of  the  decree, 
liable  for  expenses  on  the  property  and  interest  on  the  balance 
of  the  purchase  money  from  the  day  of  sale  to  the  day  of  set- 
tlement, no  equitable  considerations  existing  to  relieve  him 
from  such  liability.    Raith  v.  New  Balto.  Bldg,  Assn,,  542 

&  Damage  by  fire;  abatement  of  price. 

In  case  there  is  a  material  diminution  in  the  value  of  piop- 
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erty  sold  at  trustee's  sale,  by  reason  of  a  fire  occurring  between 
the  date  of  the  sale  and  its  ratification,  the  court  should  make 
an  abatement  in  the  purchase  price.    Fine  v.  Beck,  817 

«. ; . 

In  case  property  sold  at  trustee's  sale  is  damaged  by  fire 
pending  ratification  of  the  sale,  the  abatement  of  the  purchase 
price  to  which  the  purchaser  is  entitled  is  the  cost  of  restoring 
the  property  to  its  former  condition,  if  such  cost  is  not  dis- 
proportionate to  the  real  injury,  while  if  that  is  impracticable, 
the  difference  in  value  of  the  property  before  and  after  the 
injury  is  the  correct  measure  of  abatement.  Fine  v.  Beck.  317 
7. ;  taking  of  possession. 

That  one  to  whom  property  was  sold  at  trustee's  sale  placed 
"for  rent"  sigrs  on  the  property  before  the  ratification  of  the 
sale  did  not  constitute  such  a  taking  of  possession  by  him  as  to 
deprive  him  of  a  right  to  abatement  of  the  price  to  the  extent 
of  damage  caused  by  a  fire  subsequently  occurring.  Fine  v. 
Beck,  317 

s. ; . 

That  the  keys  to  an  unoccupied  dwelling  house  on  the  prop- 
erty were  not  turned  over  to  the  purchaser  pending  ratifica- 
tion of  the  sale  tended  to  show  that  he  did  not  take  posses- 
sion. Fine  v.  Beck,  317 
9. ; . 

That  the  purchaser,  before  ratification  of  the  sale,  objected 
to  removal  of  certain  fixtures  by  the  lessees  of  the  property  did 
not  indicate  that  he  assiuned  possession  or  control  of  the  prop- 
erty.   Fine  v.  Beck,  817 

LACHES. 

In  attacking  execution  sale,  see  Exbcution,  2. 
What  constitutes,  see  Equity,  4. 

LAKES  AXD  PONDS. 

See  BorNDAKiEs;  Public  Lands. 

LANDLORD  AND  TENANT. 
L  Lessor's  tiUe. 

On  an  issue  as  to  the  validity  of  a  lease,  held  that  the  lessor 
was  the  real  owner  of  the  property,  though  the  title  was  nomi- 
nally in  his  son  and  partner.    Waters  v.  }Yamback,  353 
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2.  R«iit;  nncompleted  apartment. 

Where  the  lease  of  an  apartment  in  a  building  in  course  of 
construction  provided  that  the  monthly  rent  named  should 
begin  from  completion  of  the  apartment,  the  fact  that  the 
lessee  took  possession  before  the  apartment  was  completed  did 
not  impose  on  him  liability  for  such  rent  from  the  time  of  his 
taking  possession,  but  he  was  liable  only  for  the  fair  value  of 
his  use  and  occupation  of  the  unfinished  apartment.  Guilford 
Bldg.  Co.  V.  Goldsborough,  169 

8. ;  dependent  coyenants. 

In  a  lease  by  one  cotenant  to  the  other,  the  lessee's  covenant 
to  pay  rent  and  the  lessor's  covenant  to  pay  his  share  of  ex- 
penses on  the  property  held  to  be  intended  to  be  interdependent. 
Brady  v.  Brady,  403 

i» ;  payment  by  expenditures. 

One  cotenant  having  leased  to  the  other  the  former's  undi- 
vided interest,  with  a-  covenant  by  the  former  to  pay  a  named 
proportion  of  the  taxes,  ground  rent,  insurance,  and  other  neces- 
sary expenses,  held  that  evidence  as  to  the  course  of  dealing 
between  the  parties  during  four  years  after  the  execution  of  the 
lease,  and  of  declarations  by  the  lessor,  in  that  regard,  showed 
that  the  rent  was  to  be  paid  by  the  payment  of  the  net  balance 
due  the  lessor  upon  an  account  stated  from  time  to  time  after 
deducting  the  named  proportion  of  expenditures  made  by  the 
lessee.    Brady  v.  Brady,  403. 

6. ; . 

The  lessor  having  covenanted  to  pay  a  certain  proportion  of 
necessary  repairs  on  the  property,  it  is  immaterial  that  such 
repairs  were  made  by  the  lessee  without  notice  to  the  lessor. 
Brady  v.  Brady,  403 

«. ;  . 

In  an  action  of  ejectment  by  a  landlord,  based  on  the  asserted 
non-payment  of  rent,  the  burden  on  plain tiflF  of  showing  tuch 
non-payment  was  not  discharged  by  evidence  that  he  had,  dur- 
ing a  named  period,  not  received  any  money  or  other  thiug  of 
value  on  account  of  rent,  the  terms  of  the  lease  authorizing  the 
lessee  to  deduct  from  the  rent  the  amount  of  necessary  expendi- 
tures on  the  property,  and  accounts  in  plaintiff's  possession, 
furnished  by  defendant,  showing  that  such  expenditures  during 
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this  period  exceeded  the  amounts  of  the  rent  payments.    Brady 
V.  Brady,  403 

7.  Option  of  purchase;  continuance. 

Where  a  lease  for  six  months,  with  a  privilege  of  renewal 
for  another  six  months,  provided  that  all  its  provisions  and 
covenants  should  "continue  in  force  from  term  to  term  sfter 
the  expiration  of  the  term"  first  mentioned,  but  either  of  the 
parties  should  have  the  right  to  terminate  the  lease  at  the  end 
of  any  term  by  giving  thirty  days'  notice,  and  that  the  lessee 
should  have  an  option  to  purchase  the  property  "within  the 
term"  of  the  lease,  held  that  the  lessee  had  the  right  to  exercise 
such  option  until  the  lease  was  brought  to  an  end  by  the  method 
prescribed.     Waters  v.   Wambach,  253 

LEASE. 

See  Landlord  and  Tenant. 

LEGATEES. 

Contract  by,  before  administration,  see  Executoes  and 
Administrators^  6. 

LICENSE. 

See  Intoxicating  Liquors^  1-3. 

Of  automobile  owner,  see  Motor  Vehicles,  1,  2. 

Validity  of  ordinance  requiring,  see  Municipal   Coii- 

PORATIONS,  1-3. 

LIFE  INSUEANCE. 

See  Insurance,  1-7. 

LIQUIDATED  DAMAGES. 

Effect  of  provision,  see  Specifio  Performance,  9 ;  Ven- 
dor AND  Purchaser,  2. 

LUNATICS. 

See  Insane  Persons. 

MALICIOUS  PROSECUTIOK 
1*  Probable  cause. 

Plaintiff  must  prove,  not  only  that  the  prosecution  was  insti- 
gated by  defendant  and  that  it  terminated  in  an  acquittal,  dis- 
missal, or  abandonment,  but  also  that  there  was  no  probable 
cause  for  defendant's  action.    Jordan  v.  Piano  Co.,  207 
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2. . 

There  being  probable  cause  for  a  prosecution  for  embezzle- 
ment, the  fact  that  the  grand  jury,  before  whom  the  defend- 
ant's complaint  was  made,  indicted  plaintiff  for  larceny  as  well 
as  for  embezzlement  imposes  no  liability  upon  defendant.  Jor- 
dan V.  Piano  Co.,  207 

8 

A  retail  dealer,  to  whom  pianos  were  consigned  by  the  manu- 
facturer for  sale  on  account  of  the  latter,  the  proceeds  to  be 
collected  by  the  consignee  as  agent  and  immediately  remitted, 
having  failed  to  remit  or  account  for  the  proceeds  of  pianos 
sold,  and  having  made  reports  which  failed  correctly  to  show 
what  sales  had  been  made  and  monies  collected,  held  that  there 
was  probable  cause  for  the  action  of  the  manufacturer  in  caus- 
ing the  dealer's  prosecution  for  embezzlement.  Jordan  v. 
Piano  Co.,  207 

4. 

The  sufficiency  of  the  evidence  to  prove  want  of  probable 
cause  is  a  question  which  the  court  is  authorized  to  decide. 
Jordan  v.  Piano  Co.,  207 

6 

Want  of  probable  cause  is  not  to  be  inferred  merely  because 
defendant  may  appear  to  have  been  actuated  by  malice  in  pro- 
moting the  prosecution,  although  from  the  want  of  probable 
cause  an  inference  of  malice  may  be  justified.  Jordan  v.  Piano 
Co.,  207 

«. . 

It  is  wholly  immaterial  whether  the  accused  was  actually 
guilty,  if  the  facts  known  to  defendant  were  such  as  to  lead 
"a  cautious  man"  to  that  conclusion.  Jordan  v.  Piano  Co.,  207 
7.  Purpose  of  prosecution. 

Where  probable  cause  existed,  it  is  immaterial  that  defend- 
ant instigated  the  prosecution  of  plaintiff  as  a  means  of  enforc- 
ing payment  of  the  latter's  indebtedness  to  the  former,  or  that 
he  offered  to  refrain  from  criminal  prosecution  if  plaintiff 
would  repay  the  money  misappropriated  by  him.  Jordan  v. 
Piano  Co.,  207 
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MANDAMUS. 

L  ^'ol  to  Issue  if  nugatory. 

The  writ  of  mandamus  will  not  issue  when  it  would  be  nuga- 
tory, as  to  compel  certain  action  on  dates  that  are  past.  Gror 
ham  V,  Gaither,  330 

2.  To  control  officer's  discretion. 

See  also  Police,  1,  2 ;  Sunday,  1,  2. 

An  officer  clothed  with  a  power  to  act  may  be  compelled  by 
mandamus  to  exercise  that  power,  but  his  honest  discretion  in 
the  exercise  thereof  cannot  be  controlled.     Graham  v,  Gaither, 
330 
8. 

The  right  to  a  mandamus  to  the  police  commissioner,  in 
connection  with  the  enforcement  of  the  Sunday  law  against 
professional  baseball  playing,  was  not  made  out  by  a  sho\%nng 
that  the  commissioner  not  only  did  not  adopt  the  method  of 
enforcement  which  the  petitioners  insisted  upon  as  the  best, 
but  that  he  adopted  another  method  which,  although  author- 
ized by  law,  had  proved  ineffective,  not  because  the  commis- 
sioner did  not  do  what  he  could  to  make  it  effective,  but  because 
another  department  of  the  law  did  not  do  its  part.  Graham  v, 
Gaither,  330 

4.  Form  of  writ 

A  writ  of  mandamus  must  issue  as  prayed,  if  it  issue  at  aD. 
Graham  v,  Gaither,  330 

MARRIAGE. 

L  Procured  by  fraud. 

In  Maryland  a  marriage  procured  through  fraud  may  be 
avoided.     Broum  v.  Scott,  258 

a.  — . 

Regarded  as  a  ground  for  the  annulment  of  marriage,  there 
is  no  distinction  between  a  fraud  which  induces  consent,  and  a 
fraud  which  induces  the  appearance  but  not  the  reality  of  con- 
sent Brown  v.  Scott,  258 
8. . 

Where  fraud  is  recognized  as  a  ground  for  the  annulment 
of  a  marriage  contract,  it  must  be  of  such  a  character  as  to  go 
to  its  very  essence,  and  affect  the  free  consent  thereto  of  the 
injured  party,  and  therefore,  in  any  inquiry  as  to  the  existence 
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of  such  fraud,  the  capacity  of  the  party  upon  whom  it  was 
practiced  is  a  material  fact.    Brown  v.  Scott,  258 

4. . 

Where  the  misrepresentations  or  fraud  relate  to  accidental 
•matters,  such  as  rank,  fame,  fortune,  habits,  temperament  or 
the  like,  they  do  not  go  to  the  essence  of  the  contract,  and  are 
not  sufficient  to  justify  the  annulment  of  the  marriage,  but 
where  the  fraud  relates  to  essential  matters  necessarily  affect- 
ing the  health  or  well-being  of  the  parties  themselves  or  any 
offspring  of  the  marriage,  it  is  sufficient  for  this  purpose. 
Brown  v.  Scott,  258 

5. 

Where  a  professional  swindler,  whose  life  had  been  largely 
>jpent  in  prisons  and  reformatories,  and  who  was  thereafter 
arrested  and  sentenced  for  crimes  previously  committed,  in- 
duced a  girl  eighteen  years  old  to  marry  him  by  false  state- 
ments that  he  had  left  college  to  serve  in  the  World  War,  that 
he  was  four  years  in  service  at  the  front  and  had  been  severely 
wounded,  and  that  he  was  an  honorable  member  of  society, 
occupying  a  responsible  position,  held  that,  the  girl  having,  as 
soon  as  she  discovered  the  fraud,  severed  their  relations  and 
repudiated  the  marriage,  she  was  entitled  to  have  the  marriage 
annulled.    Brown  v.  Scott,  268 

«. * 

Where  a  fraud,  practiced  upon  a  person  of  immature  years 
or  weak  mind,  of  such  a  character  as  to  necessarily  affect  the 
health  or  well-being  of  the  person  injured,  and  whore  the  true 
facts  are  such  that  no  person  of  ordinary  prudence  would  have 
made  the  contract  with  knowledge  of  them,  induces  such  person 
to  enter  into  a  marriage  contract,  that  contract  may  be  avoided 
upon  the  application  of  the  injured  person,  provided  the  appli- 
cation is  made  promptly  upon  the  discovery  of  the  fraud,  where 
the  status  of  the  parties  has  not  been  affected  by  the  interven- 
tion of  the  rights  of  children,  bom  or  unborn.  Brown  v. 
Scott,  258 

MASTER  AND  SERVANT. 

See  Workmen's  Compensation. 
Contract  protecting  business. 

An  employer  may  expressly  contract  with  his  employee  that 
the  latter  shall  not^  on  leaving  the  employer's  service,  solicit 
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business  in  the  same  line  from  the  customers  of  the  employer 

in  a  particular  territory.    Fulton  Laundry  Co.  v.  Johnson,  359 

MECHANICS'  LIENS. 
L  Non-llenable  Items. 

When  lienable  and  non-li^nable  items  are  included  in  one 
entire  contract  for  a  specific  sum,  and  the  value  of  the  lienable 
and  non-lieuable  items  is  not  apportioned,  but  is  made  the  basis 
of  a  lumping  charge,  no  lien  can  be  enforced.  Gill  v.  Mtdlan,  1 
2.  Coal  oil  and  depreciation  as  materials. 

Coal  and  oil  used  in  running  the  machinery  employed  by 
the  contractor  in  doing  the  work,  and  depreciation  of  the 
machinery,  do  not  constitute  materials  furnished,  for  the  pur- 
pose of  the  mechanics'  lien  law,  which  gives  no  lien  for  mate- 
rials furnished  in  Baltimore  City,  and  consequently  the  inclu- 
sion of  such  items  in  the  total  contract  price  for  work  to  be 
done  there,  without  any  apportionment  of  the  items,  will  not 
preclude  the  claim  of  a  lien  for  work  so  dono.  Gill  v.  MuU 
Ian,  1 

S.  Inclusion  of  profit 

The  inclusion  of  a  profit  in  the  contract  price,  without  any 
apportionment  of  such  item,  does  not  affect  the  right  to  a  lien 
for  the  amount  due  under  the  contract.    Gill  v.  Mullan,  1 

4»  Time  of  filing  claim. 

When  materials  are  furnished,  or  work  done,  under  sepa- 
rate contracts,  the  right  to  a  lien  must  date  from  the  time  of 
furnishing  the  different  parcels  of  material,  or  of  doing  the 
different  pieces  of  work,  and  not  from  the  last  item.  GUI  v., 
Mullan,  1 

6. 

That  certain  notes  were  given  to  a  contractor  on  account  of 
work  done  by  him,  which  notes,  by  the  provision  of  the  con- 
tract, were  to  be  given  only  on  the  completion  of  the  work, 
was  not  conclusive  that  the  work  was  completed  when  they 
were  given,  for  the  purpose  of  determining  the  time  within 
which  a  lien  claim  could  be  filed.    Gill  v.  Mullan,  1 

«. * 

The  delay  of  a  contractor  in  the  final  completion  of  certain 
grading  work  held,  on  the  evidence,  not  to  have  been  for  the 
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purpose  of  bringing  his  notice  of  intention   to   claim   a  lien 

within  the  time  fixed  by  statute.     Gill  v.  Mullan,  1 

7. . 

That  a  company,  which  was  on  the  bond  of  a  contractor, 
took  over  the  work  for  its  own  protection,  did  not  affect  the 
right  of  a  subcontractor,  subsequently  completing  his  subcon- 
tract, to  file  a  claim  within  the  statutory  period  after  such  com- 
pletion.    Gill  V.  Mullan,  1 

MEDICAL  TESTIMONY. 
See  Evidence,  3. 

MISREPRESENTATIONS. 

Marriage  effected  by,  see  Mabbiagb. 

On  sale  of  land,  see  Vendob  and  Pubchaseb,  3,  4. 

MONEY  HAD  AND  RECEIVED. 
See  Assumpsit. 

MONEY  LOANED. 

See  Attobney  and  Client. 

MORTGAGES. 

Action  by  mortgagee  for  amount  loaned,  see  Attobnet 
AND  Client. 

Advertisement  of  sale,  see  Judicial  Sales,  1. 

Trustees  under,  right  of  appeal,  see  Appeals,  3,  4. 
1*  ProTlslon  for  sale. 

A  provision  in  a  mortgage  that,  in  case  of  default,  "it  shall  be 
lawful"  for  the  mortgagee,  her  personal  representatives  or 
assigns,  to  sell  the  property  described  in  the  mortgage,  is  suffi- 
cient to  confer  authority  to  sell  in  case  of  default.  CocJccy  v, 
Hampson,  651 

2.  Injunction  against  sale. 

A  mortgagor  who  admits  that  there  is  a  balance  due  on  the 
mortgage  must  pay  such  balance  to  the  mortgagee,  or  into 
court,  before  he  is  entitled  to  an  injunction  to  restrain  a  sale 
under  the  power  contained  in  the  mortgage,  on  the  ground  that 
the  mortgagee  has  refused  to  give  the  proper  credit.  Talbott 
V,  Laurel  Bldg.  Assn.,  666 
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MOTOR  VEHICLES. 

See  also  Neolioence,  1-3^  8^  9. 
Injury  to,  see  Damages,  3. 

Owner  not  as  such  liable  for  injury,  see  Negligence,  3 ; 
Paeent  and  Child,  1,  2. 
1.  ETidence  as  to  ownership. 

In  an  action  against  one  alleged  to  be  the  owner  of  an  auto- 
mobile truck  on  account  of  injuries  caused  by  it,  the  records 
of  the  automobile  commissioner,  showing  that  defendant  was 
the  owner  of  the  license  number  which  the  truck  bore,  were 
admissible.    East  Balio.  Transfer  Co,  v.  Goeb,  634 

2. . 

Proof  of  the  license  number  of  the  automobile  which  caused 
the  injury,  coupled  with  evidence  that  defendant  held  the 
license,  was  sufficient  prima  fade  proof  that  defendant  was  the 
owner  of  the  car,  and  that  the  custodian  of  the  car  was  engaged 
in  the  owner's  service.  East  Balto.  Transfer  Co.  v.  Goeb,  634 
S.  Negligent  repairs. 

In  an  action  based  on  allegations  that  defendant,  in  install- 
ing a  wheel  on  plaintiff's  automobile,  did  .it  so  negligently 
that  it  came  off,  as  a  result  of  the  breaking  of  bolts  by  which 
it  was  attached  to  the  axle,  held  that  the  evidence  did  not  show 
such  an  improper  adjustment  of  the  bolts  as  to  cause  them  to 
wear  and  shear  off.    Lowenthal  v.  Backus  Motor  Co.,  33 

MUNICIPAL  CORPOEATIONS. 

Change  of  street  grade,  resulting  liability,  see  Eminent 
Domain. 

Police  Commissioner,  see  Police. 

Refunding  liquor   license,   see   Intoxicating   Liquoss, 
2,  3. 

Speed  ordinance,  see  Street  Railboads,  2,  3. 
L  License  requirement;  validity. 

Under  the  provision  of  the  charter  of  Westernport,  as 
amended  by  Acts  1920,  c.  714,  authorizing  the  town  council  to 
regulate  and  license  the  business  of  conducting  restaurants, 
saloons,  hotels  or  any  other  business  enterprise,  the  Mayor  and 
C-ommissioners  had  power  to  pass  an  ordinance  requiring  any 
person  applying  for  a  license  to  conduct  a  restaurant,  ice-cream 
parlor,  soda-water  fountain,  or  to  sell  soft  drinks,  near  beer, 
and  general  beverages,  to  make  a  written  application,  stating 
the  character  and  location  of  the  intended  business,  with  a  cer- 
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tificate  from  five  reputable  property  owners  in  that  neighbor- 
hood as  to  the  applicant's  moral  character,  and  authorizing 
the  Mayor  and  Commissioners  to  refuse  such  license  in  case  the 
applicant  is  not,  in  their  opinion,  of  good  moral  character,  or 
the  location  named  is  not  a  proper  one  for  the  business.  Kim- 
mell  V,  Westemport,  606 

2. , . 

Such  ordinance  is  not  ultra  vires  or  in  restraint  of  trade, 
and  does  not  tend  to  create  a  nioiiojjoly  and  to  dejn'ive  an  unsuc- 
cessful applicant  for  a  license  of  his  property  and  business 
without  due  process  of  law.  Kimmell  v,  Westemport,  606 
8. ;  . 

The  sale  of  soft  drinks,  is  not,  under  present  conditions,  and 
in  view  of  the  past  experience  of  Westernport  and  other  towns. 
80  innocuous  as  not  to  be  made  the  subject  of  regulations. 
Kimmell  v.  Westernport,  606 

NEGLIGENCE. 

See  also  Cakriers,  2,  3 ;  Stbeet  Railboads,  1-3. 
In  repairing  automobile,  see  Motor  Vehicles,  3. 
Of   child,   parent's   liability,   see   Parent   and   Chiu), 
1,  2. 
L  In  management  of  vehicle. 

In  an  action  for  injuries  to  a  child  five  years  old,  struck, 
while  crossing  the  street,  by  a  truck  running  on  the  wrong  side 
thereof,  held  that  it  was  proper  to  refuse  to  direct  a  verdict  for 
defendant.     East  Balto,  Transfer  Co.  v.  Qoeb,  634 

2. • 

That  the  plaintiff's  decedent,  killed  by  defendant's  automo- 
bile while  he  was  crossing  diagonally  at  a  street  int^jrsection, 
did  not  have  the  right  of  way  over  the  automobile,  did  not  jus 
tify  a  peremptory  instruction  for  defendant.     Riley  v.  State, 
137 
8. . 

Where  the  uncontradicted  evidence  shows  that  the  person  in 
possession  of  a  vehicle  or  machine  was  not,  at  the  time  of  an 
accident  caused  by  it,  the  servant  or  agent  of  its  owner,  there 
can  be  no  recovery  against  the  owner.  Myers  v.  Shipley,  380 
4.  In  sale  of  beverage. 

One  who  bottles  and  sells  to  the  public  a  drink  which  it  rep- 
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resents  as  not  injurious  to  health,  thereby  assumes  a  duty  to 
the  public  of  exercising  at  least  reasonable  care  to  see  that  euch 
of  its  product  as  is  sold  for  public  consumption  is  not  injurious 
to  health.    Bottling  Co.  v,  Sindell,  488 

6 

The  sale  of  a  beverage  which  may  produce  death  or  serious 
bodily  injury  to  an  unsuspecting  customer,  who  buys  it  upon 
the  representation  that  it  is  wholesome  and  safe,  and  with  no 
warning  of  its  real  character,  is  so  obviously  destructive  of  the 
safety  of  the  person  drinking  it,  and  so  tortious  in  its  nature, 
as  to  justify  application  of  the  doctrine  of  res  ipsa  loquitur. 
Bottling  Co.  v.  Sindell  488 

«. . 

The  presence  of  broken  glass  in  a  bottle  of  a  beverage  at  the 
time  the  bottle  was  sold  by  the  bottler  is  evidence  of  negligence 
on  the  part  of  the  latter.    Bottling  Co.  v.  Sindell,  488 

7*  Contributory  negligence. 

The  act  rqlied  on  to  establish  as  a  matter  of  law  the  exist- 
ence of  contributory  negligence  must  be  distinct,  prominent, 
and  decisive,  and  one  about  which  ordinary  minds  would  not 
differ  in  declaring  it  to  be  negligent.    Riley  v.  State,  137 

8. ;  pedestrian  on  li^liway. 

One  is  not  negligent,  as  a  matter  of  law,  in  walking  on  the 
macadamized  part  of  the  highway,  and  whether  plaintiff,  struck 
by  defendant's  automobile  while  so  doing,  was  guilty  of  con- 
tributory negligence,  is  a  question  for  the  jury.  Hall  v.  AU 
hertie,  673 

S. ;  instmctioB. 

It  was  proper  to  instruct  the  jury  that  if,  on  a  certain  date, 
plaintiff's  husband,  at  a  named  street  intersection,  was  injured 
by  being  struck  and  knocked  down  by  an  automobile  operated 
bv  defendant,  of  which  injuries  he  thereafter  died,  and  said 
injuries  resulted  directly  from  the  want  of  ordinary  care  and 
prudence  of  the  defendant  in  o|)erating  and  managing  said 
automobile,  and  not  from  the  want  of  ordinary  care  and  pro- 
dt*nce  on  the  part  of  said  deceased^  directly  contributing  to 
said  injury,  the  plaintiff  is  entitled  to  recover.  Riiey  r.  State, 
137 
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10.  Bes  ipsa  loquitur. 

See  also  supra,  5,  6. 
The  "control"  by  defendant  of  the  injurious  agency,  which 
is  necessary  to  render  the  doctrine  of  res  ipsa  loquitur  appli- 
cable as  against  him,  is  not  necessarily  such  control  at  the  time 
of  the  injury,  but  it  is  sufficient  that  the  agency  was  in  his  con- 
trol  at  the  time  of  the  negligent  act  which  caused  the  injury. 
Bottling  Co.  v.  Sindell,  4:8S 

NEGOTIABLE  INSTEUMENTS. 
See  Biixs  and  Notes. 

NEW  TRIAL. 

Discretion  of  lower  court,  see  Appeals,  17;  Criminal 
Law,  4. 

NEXT  FRIEND. 

Suit  by,  see  Insane  Peesons. 

NON-NAVIGABLE  STREAM. 

Ownership  of  bed,  see  Waters  and  Watbrcoursbs. 

NON-SUPPORT. » 

Of  wife,  see  Husband  and  Wife,  3,  4. 

NOTES. 

See  Bn,L8  and  Notes. 

NOTICE. 

From  possession,  see  Vendor  and  Purchaser,  6. 
Of  execution  sale,  see  Execution,  1. 
Of  mortgage  sale,  see  Judic  ial  Sales,  1. 

OFFICER. 

Discretion  of,  see  Mandamus;  Police. 

OPINION  EVIDENCE. 
See  Evidence,  3-5. 

ORPHANS'  COURT. 

See  Courts. 

PARENT  AND  CHILD. 

1*  Responsibility  for  cliild's  negligenee. 

The  owner  of  an  automobile,  provided  by  him  for  the  use 
of  his  family,  is  not  liable  to  one  injured  by  the  negligence  of 
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his  son,  who  was  using  it  wholly  for  his  own  purposes  and  not 
for  the  purposes  of  such  owner,  and  that  the  son  had  the  father's 
special  or  general  permission  to  use  the  car  is  immaterial  in 
this  regard.    Myers  v,  Shipley,  380 

2. . 

Where  an  automobile  was  purchased  by  a  mother  for  family 
use,  her  children  paying  her  interest  on  the  cost  thereof  and 
all  contributing  to  the  expense  of  running  it,  held  that  the 
mother  was  not  liable  for  injuries  caused  to  a  stranger  by  the 
negligence  of  one  of  the  children  who  was,  at  the  time,  the  only 
one  of  the  family  in  the  car.    Baitary  v.  Smith,  437 

PAETITION. 
Right  to  sale. 

That  one  had  but  a  small  interest  in  the  property  as  com- 
pared with  the  interests  of  his  co-owners,  cannot  affect  his 
right  to  have  the  whole  property  sold  as  not  being  partible  in 
kind  without  loss  or  injury  to  the  owners.    Lewis  v.  Carver,  121 

PASSENGERS. 

See  Cabbibrs. 

PATENTS. 

See  Public  Lands. 

PAYMENT. 

Acceptance  as  ratification  of  account,  see  Account. 
On   illegal   sale,   recovery,   see  Intoxicating   Liquobs, 
4,  5. 

PLEADING. 

Equitable  plea,  see  Bills  and  Notes,  4. 

In  equity,  see  Specific  Perfobmancb,  10,  11. 

In  orphans'  court,  see  Coubts,  1,  2. 
What  is  an  issne. 

An  issue  is  a  single,  certain  and  material  point,  issuing  out 
of  the  allegations  of  the  plaintiff  and  defendant.  Simmons  v. 
Hagner,  248 

PLEDGE. 

Conversion  by  pledgee,  resulting  implied  contract,  see 
Assumpsit. 
L  Right  of  rehypothecatlon* 

A  pledgee  of  corporate  stock  who  rehypothecates  it  to  secure 
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a  personal  loan  to  him  for  a  sum  greater  than  the  amount  for 
which  it  has  pledged  with  him,  and  by  so  doing  places  the  slock 
beyond  his  power  to  return  it,  or  stock  of  the  sanio  kind,  to  the 
pledgor,  upon  his  paying  or  offering  to  pay  the  indebtedness 
for  which  it  is  pledged,  is  guilty  of  a  wrongful  conversion. 
Turner  v.  Schwarz,  465 

a. — . 

A  printed  memorandum  upon  the  quarterly  statements  ren- 
dered by  a  firm  of  brokers  to  their  customers,  stating  that  "it  is 
understood  and  agreed  that  all  securities  carried  in  this  account 
or  deposited  to  secure  the  same  may  be  carried  in  our  general 
loans,"  could  not  impair  the  effectiveness  of  a  special  written 
agreement  with  a  particular  customer,  that  the  latter  should 
have  a  right  to  the  return  of  the  securities  pledged  by  him,  or 
securities  of  like  kind  and  amount,  on  the  payment  of  his  in- 
debtedness. Turner  v,  Schwarz,  465 
8.  Injury  to  article  pledged. 

One  to  whom  an  article  is   pledged  as  collateral  security,, 
with  an  express  transfer  to  him  of  any  claim  for  damages  aris- 
ing out  of  any  injury  to  the  article,  may  sue  for  injuiy  thereto. 
Barnes  v.  United  Railways,  16 

POLICE. 

See  also  Mandamus;  Sunday. 
1*  Discretion  of  police  conunlssloner. 

The  police  commissioner  of  Baltimore  City  has  large  discre- 
tion as  to  the  best  method  to  be  pursued  in  order  to  stop  the 
violation  of  law.    Graham  v.  Gaither^  330 

2. . 

If  the  commissioner  was  honest  in  what  he  did,  and  the  way 
of  enforcing  the  law  which  he  adopted  was  one  of  those  author- 
ized, the  court  could  not,  by  a  writ  of  mandamus,  compel  him 
to  adopt  the  other  way,  unless  it  was  certain  that  his  method 
was  and  would  be  futile,  and  this  was  shown  by  proof.  Gra^ 
ham  V.  Gaither,  330 

PRAYERS  AND  INSTRUCTIONS. 
As  to  damages,  see  Damages^  1. 

In  action  for  false  imprisonment,  see  Falsb  Imprison- 
MXNT,  4,  5. 
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PRESUMPTION. 

Of  continuance  of  seisin,  see  Evidence,  1. 

PRIMARY  ELECTION. 
See  Elections. 

PRINCIPAL  AND  AGENT. 

See  also  Bbokebs. 
L  Eyidence  of  agency. 

As  a  general  rule,  the  fact  of  an  agency,  and  the  extent  of 
an  agent's  powers,  when  not  created  by  a  written  instrument^ 
are  questions  for  the  jury  to  determine  under  proper  instruc- 
tions. Forest  Hill  Bldg.  Assn.  v,  Fisher,  666 
2. . 

That,  after  one,  who  had  contracted  to  purchase  lots  from 
defendant,  and  had  resold  three  of  such  lots,  with  a  contract 
with  each  purchaser  to  build  a  house  thereon,  defaulted  in  his 
contracts  as  to  the  houses,  defendant  built  houses  for  two  of 
the  purchasc^rs  and  repaid  thein  the  amounts  previously  paid 
by  them  to  the  defaulting  contractor,  did  not  show  that  such 
contractor  was  the  agent  of  defendant,  so  as  to  impose  liability 
on  the  latter  for  sums  paid  to  such  contractor  by  the  third 
purchaser  on  account  of  the  house  to  be  built  for  niiri.  Culver 
V.  Nichols,  448 

8. • 

On  an  issue  as  to  whether  one  to  whom  defendant  had  sold 
a  number  of  suburban  lots,  out  of  a  tract  of  land  in  course  of 
development  by  defendant,  had,  in  view  of  the  circumstances, 
including  the  grant  of  permission  to  use  defendant's  branch 
office  near  the  property,  apparent  authority  to  represent  de- 
fendant for  the  purpose  of  sales  and  receipt  of  purchase  money, 
held  that  the  evidence  was  sufficient  to  go  to  the  jury.  Culver 
V,  Nichols,  448 

4* . 

That  defendant,  while  denying  liability  to  plaintiff  for  the 
acts  of  another,  offered  to  take  measures  looking  to  the  possible 
reimbursement  of  plaintiff  for  the  loss  caused  by  such  other's 
acts,  did  not  show  that  such  other  was  his  agent.  Culver  v. 
Nichols,  448 

4.  Scope  of  authority. 

A  defendant  asserting  that  an  act  on  the  part  of  plaintiff's 
agent  on  which  it  bases  its  defense  was  within  the  agent's 
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authority,  has  the  burden  of  proof  on  that  issue.    Forest  Hill 
Bldg.  Assn.  v.  Fisher,  666 

^  Declarations  of  agent 

The  declaration  of  an  agent,  to  be  binding  upon  the  princi- 
pal, must  at  least  have  been  made  during  the  agency,  and  pend- 
ing the  transaction  to  which  it  relates.  Loving  v.  Mut.  Life 
Ins.  Co.,  173 

1. * 

An  agent  cannot,  by  unauthorized  statements  as  to  the 
agency  of  another  person  for  the  same  principal,  subject  the 
latter  to  liability  for  the  acts  of  such  other  person.  Culver  v. 
Nichols,  448 

8.  Ratlficatioiu 

One's  conduct,  while  ignorant  that  a  check  had  been  drawn 
to  his  order  and  handed  to  another,  cannot  be  regarded  as 
involving  a  ratification  of  the  act  of  such  other  in  indorsing 
and  cashing  the  check.  Forest  Hill  Bldg.  Assn.  v.  Fisher,  666 
9. . 

The  question  whether  the  act  of  an  alleged  principal  is  a 
ratification  of  a  supposed  agency  depends  upon  his  intention, 
and  when  the  act  relied  on  to  show  ratification  is  equally  con- 
sistent with  a  purpose  to  the  contrary,  an  intent  to  ratify  is  not 
ordinarily  implied.     Culver  v.  Nichols,  448 

10, • 

To  hold  one  liable  for  the  tortious  act  of  another,  not  com- 
mitted by  him  or  his  order,  the  adoption  of  the  other's  act 
must  be  explicit  and  with  a  full  knowledge  of  the  facts.  Myers 
V,  Shipley,  380 

11. . 

If  one  ratifies  an  act  of  his  agent  before  he  knows  the 
material  facts,  he  may  afterwards  disaflirm.  Myers  v.  Ship- 
ley, 380 

PRIVITY. 

As  to  sale  of  land,  see  Specific  Performance,  2. 

PROBABLE  CAUSE. 

See  Malicious  Prosecution,  1-6. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 
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PUBLIC  LANDS. 

1.  When  land  patentable. 

If  a  pond,  though  not  capable  of  use  for  purposes  of  com- 
merce and  travel,  is,  because  connected  by  a  channel  with  a 
navigable  river,  to  be  regarded  as  itself  navigable,  there  can, 
in  view  of  the  Act  of  1862,  be  no  grant  of  a  patent  for  land 
covered  by  the  water  of  the  pond.  Linthicum  v.  Shipley,  96 
2. . 

The  State  cannot  grant  a  patent  to  land  of  which  the  appli- 
cant for  the  patent  is  already  owner.  Linthicum  v.  Shipley,  96 
S.  Caveat 

The  caveator  to  the  grant  of  a  patent  need  not  prove  that 
he  has  any  interest  in  the  alleged  vacant  land,  it  being  suffi- 
cient if  he  shows  that  the  State  has  no  title.  Linthicum  v.  Ship- 
ley, 96 

PUNITIVE  DAMAGES. 
See  Damages,  2. 

RAILROADS. 

See  also  Carriebs. 
1.  Contract  witb  city. 

On  an  issue  as  to  whether  a  railroad  company  should  bear 
the  cost  of  relocating  a  city  water  main  upon  a  bridge  owned 
by  the  company  over  its  tracks,  held  that  the  company  wslb 
under  no  obligation  in  that  regard,  by  reason  either  of  the  con- 
tract between  it  and  the  city  in  regard  to  the  bridge,  of  any 
purj)ose  or  convenience  of  the  company  served  by  such  reloca- 
tion, or  of  any  necessity  therefor  growing  out  of  the  raising  of 
the  floor  of  the  bridge  for  the  benefit  of  the  company.  Penn- 
sylvania R.  R.  Co.  V.  Baltimore,  77 
8.  Person  Injured  on  track. 

A  person  who,  at  a  flag  station,  leaving  a  position  of  safety. 
undertook  to  cross  the  track  in  front  of  a  train  which  wa» 
visible  at  a  distance  of  seven  hundred  feet,  held  guilty  of  con- 
tributory negligence.    Wash,,  B,  d  A,  R.  Co.  v.  State,  115 

RATIFICATION. 

See  Principal  and  Agent,  8-11. 

REAL  ESTATE  BROKERS. 
See  Bbokers,  1-6. 
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RECEIVING  STOLEN  GOODS. 
L  Evidence. 

On  a  prosecution  for  receiving  a  stolen  article,  the  admis- 
sion of  evidence  that  the  person  from  whom  defendant  received 
the  article  had  stolen  other  articles  from  the  same  store  held 
to  be,  although  erroneous,  not  prejudicial,  defendant  not  being 
charged  with  receiving  any  of  such  other  articles,  and  they 
having  been  stolen  long  after  the  taking  of  the  article  which 
defendant  was  charged  with  receiving.  McAllister  v.  State, 
647 

a. — . 

Evidence  as  to  other  articles  subsequently  taken  by  the  thief 
to  the  house  from  which  defendant  obtained  the  article  in 
question,  in  connection  with  which  other  articles,  however, 
defendant  was  not  accused  of  any  crime,  was  inadmissible.  Mc- 
Allister V.  State,  647 

RECORD. 

On  appeal,  see  Appbals,  5-13. 

REFORMATION  OF  INSTRUMENTS. 
Evidence. 

In  a  suit  to  secure  the  reformation  of  a  conveyance,  made 
to  plaintiff  and  her  husband  as  tenants  by  the  entirety  by  a 
trustee  acting  under  a  decree,  so  as  to  vest  the  title  in  the  plain- 
tiff exclusively,  held  that  the  proof  failed  to  substantiate  plain- 
tiff's alternative  charges  of  fraud  or  mistake  in  reference  to 
the  deed  sought  to  be  reformed.    Lewis  v.  Lewis,  524 

REMAINDERS. 
Acceleration. 

A  widow's  renunciation  and  election  to  take  as  against  the 
will  is  equivalent  to  her  death,  for  the  purpose  of  the  accelera- 
tion of  remainders,  unless  this  contravenes  some  manifest  in- 
tention of  the  testator  as  expressed  by  the  will.  Craig  v,  Craig, 
322 

RENT. 

See  Landlord  and  Tenant,  2-6. 

RES  IPSA  LOQUITUR. 

See  Nbouqencb,  5,  6,  10. 

RESIDENCE. 

See  Attachment.  1. 
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RIGHT  OF  WAT. 

See  Easements. 

SABBATH  BREAKING- 
See  Sunday. 

SALES. 

Of   assets   before   administration,   see   Exbcutosb   aivi> 

Administkatoes,  6. 
Under  execution,  see  Execution. 
L  Impossibility  of  dellyery;  goyemment  reqnlsltioiu 

A  vendor  of  goods  is  not  liable  for  failure  to  make  delivery, 
if  this  was  rendered  impracticable  by  reason  of  the  Govern- 
ment's requisitioning  of  the  goods  under  statutory  autliority. 
Wilson  &  Co,  V.  Curlett,  147 

2. ;  . 

That  the  vendor  of  tomatoes  to  be  packed  by  him  received  a 
notice,  purporting  to  have  been  issued  by  a  committee  acting 
"with  the  Council  of  National  Defense,"  and  instructing  the 
canners  of  the  United  States  to  reserve  for  the  Grovemment 
eighteen  per  cent,  of  their  pack  of  tomatoes,  coupled  with  evi- 
dence that  the  Government  sent  its  agent  to  the  vendor's  fac- 
tory to  warn  him  to  reserve  eighteen  per  cent,  of  his  pack  in 
accordance  with  said  notice,  and  later  took  eleven  hundred 
cases  of  the  tomatoes  from  the  warehouse  in  which  they  were 
stored  in  his  name,  justified  a  finding  that  such  eleven  hundred 
cases  were  requisitioned  by  the  Government.  Wilson  d^  Co,  v, 
Curlett,  147 

S. ;  rain  and  frost 

A  clause,  in  a  contract  for  the  sale  of  packed  tomatoes,  excus- 
ing the  vendor  from  making  full  delivery  if  prevented  from 
so  doing  by  "destruction  of  factory  or  other  providential  hin- 
drances beyond  his  control,"  applied  if  the  fulfillment  of  the 
contract  was  prevented  by  rain  and  early  frost,  making  it 
impossible  to  procure  tomatoes  for  packing  purposes  in  that 
section  of  the  country.     Wilson  d  Co,  v,  Curlett,  147 

4. ;  . 

Plaintiff  vendor  having  testified  that  it  was,  by  reasqn  of 
the  frost,  impossible  for  him  to  procure  tomatoes  with  which 
to  fill  the  contract,  the  question  of  such  impossibility  waa 
properly  left  to  the  jury.     Wilson  d  Co,  v,  Curlett,  147 
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&.  Conditional  sale;  action  for  Injuries. 

The  vendor  of  an  article,  retaining  the  title  thereto  until 
payment  of  the  price,  hut  allowing  the  vendee  the  use  thereof 
as  bailee,  is  entitled  to  bring  an  action  for  damages  against  one 
wrongfully  injuring  the  article.  Barnes  v.  United  Railways,  16 
(L ;  authority  to  selL 

A  letter  from  the  conditional  vendor  of  certain  articles  to  the 
vendee,  instructing  him  to  sell  them  at  a  named  price,  and  to 
remit  the  amount  still  due  the  former  thereon,  on  the  strength 
of  which  letter  another  purchased  the  articles  from  the  vendee, 
paying  him  such  price,  held  to  justify  a  finding  that  such  vendee 
was  constituted  the  vendor's  agent  to  resell  the  articles.  Oil 
Tank  Co.  v.  Middlehauf,  216 

SEISIN. 

Presimiption  of  continuance,  see  Evidencb,  1. 

SPECIFIC  PEEFOEMANCE. 

1.  As  matter  of  discretion. 

While  specific  execution  is  a  matter  not  of  absolute  right  in 
the  party,  but  of  sound  discretion  in  the  court,  yet  if  a  con- 
tract respecting  real  property  is  in  writing  and  is  certain  and 
fair  in  all  respects,  for  an  adequate  consideration,  and  capable 
of  being  performed,  it  is  as  much  a  matter  of  course  for  a  court 
of  equity  to  decree  specific  performance  thereof  as  it  is  for  a 
court  of  law  to  give  damages  for  its  breach.  Rogers  v.  Dor- 
ranee,  419 

2.  Who  may  claim. 

When  the  vendee  named  in  a  contract  for  the  sale  of  land 
thereafter  contracted  to  sell  the  land  to  another,  who  in  turn  re- 
sold, the  original  vendor,  not  having  assented  to  either  of  such 
resales,  was  not  in  privity  with  the  last  vendee,  and  conse- 
quently the  last  vendee  could  not  claim  specific  performance 
as  against  such  original  vendor.    Horwitz  v.  Kreuzer^  414 

8.  Certainty  necessary. 

A  court  of  equity  will  not  specifically  enforce  an  agreement 
unless  it  is  definite  and  certain  in  all  its  provisions.  Texas 
Co.  V.  U.  S.  Asphalt  Co.,  350 

4. 

In  a  suit  for  the  specific  performance  of  an  alleged  con- 
tract between  owners  of  adjoining  tracts,  for  the  extinguish- 

voL.  140  25 
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ineiit  by  releases  of  certain  mutual  easements  in  parts  of  the 
two  tracts,  constituting  a  reserved  area,  held  that  as  to  the 
location  of  a  new  right  of  way  for  use  by  both  parties,  wliicli 
was  an  essential  of  the  alleged  contract,  no  agreement  had  been 
reached,  and  consequently  specific  performance  must  be  re- 
fused. Texas  Co.  v.  V.  S.  Asphalt  Co.,  350 
5.  Mutuality  necessary. 

The  courts  will  not  specifically  enforce  a  contract  which  is 
lacking  in  mutuality  of  obligation,  such  as  a  contract  of  sale 
which  is  not  binding  on  both  plaintiff  and  defendants.  Fox 
V.  Fraebel,  54 

d.  Effect  of  misrepresentations. 

Misrepresentations,  to  constitute  a  defense  to  a  suit  for  spe- 
cific performance,  must  have  been  relied  on  by  the  ddundant. 
Rogers  v.  Dorrance,  419 

7.  Effect  of  changed  elrcomslaacf^s. 

If  the  contract  was,  at  the  time  at  which  it  was  entered  into, 
certain,  mutual,  and  fair  in  all  its  parts,  and  for  an  adequate 
consideration,  it  is  immaterial  that,  by  force  of  subsequent 
circumstances,  it  has  become  less  beneficial  to  one  party,  unless 
such  change  is  in  some  way  the  fault  of  the  party  seeking  its 
specific  execution.    Rogers  v.  Dorrance,  419 

8.  Election  against  performance. 

That  the  vendors  instituted  suit  to  obtain  an  injunction 
restraining  the  vendee  from  taking  possession  of  the  property 
sold,  in  violation  of  the  express  provision  of  the  contract  of 
sale,  did  not  involve  an  election  on  their  part  not  to  demand  jHsr- 
formance  of  the  contract,  the  vendors'  agent  having  informed 
the  vendee,  a  few  days  previously,  of  their  readiness  to  execute 
the  deed  for  the  property,  and  tendering  such  deed  a  few  days 
later.    Rogers  v.  Dorrance,  419 

9.  Provision  for  liquidated  damages. 

That  a  contract  for  the  sale  of  land  provides  that,  in  case 
the  vendee  fails  to  perform  the  covenants  and  stipulations 
thereof,  all  sums  paid  on  account  of  the  purchase  money,  and 
all  buildings  erected  on  the  land,  and  all  crops  planted  thereon, 
shall  be  forfeited  to  the  vendors  as  liquidated  damages,  does 
not  preclude  the  vendor  from  resorting  to  a  court  of  equity  for 
relief  by  way  of  specific  performance.    Sogers  v.  Dorrance,  419 
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SPECIFIC  FYRFOBMANClEr— Continued. 
10.  ATerments  necessary. 

One  seeking  specific  performance  of  a  contract  of  sale  must 
allege  that  he  is  both  able  and  willing  to  perform  his  part  of 
the  contract.    Eorwitz  v.  Kreuzer,  414 

IL ;  as  to  extension  of  time. 

A  bill  for  the  specific  performance  of  a  contract  of  sale, 
filed  by  the  vendee,  which  alleges  that  an  extension  of  time  for 
performance  was  granted,  should  state  the  length  of  that  exten- 
sion.   Eorwitz  V.  Kreuzer,  114 

STATEMENT. 

Of  account,  ratification,  see  Aoootjnt. 

STATUTES. 
Constmetlon. 

While  the  title  of  an  act  may  be  looked  to  in  doubtful  cases 
in  arriving  at  the  intention  of  the  Legislature,  it  will  not  be 
permitted  to  control  the  express  language  of  the  act.  Engel  v. 
Baltimore,  284 

STOCK. 

See  COBPORATIONS. 

STREET  RAILROADS. 
L  Collision  at  crossing. 

In  an  action  against  a  street  railway  company  for  damage 
to  an  automobile  truck  caused  by  the  collision  therewith  of  one 
of  defendant's  cars  at  a  crossing,  held  that,  under  the  evidence, 
the  question  of  defendant's  negligence  was  for  the  jury.  Barnes 
V,  United  Railways,  16 

2.  Ordinance  limiting  speed. 

Baltimore  City  Ordinance,  approved  May  12th,  1893,  lim- 
iting to  six  miles  an  hour  the  speed  of  street  cars  when  crossing 
an  open  street  within  the  city  limits,  applies  without  regard 
to  whether  the  city  owns  the  bed  of  the  street  at  the  crossing. 
Barnes  v.  United  Railways,  1ft 

«. . 

The  Annexation  Act  of  1918,  ch.  82,  extending  to  the  annexed 
territory  all  the  existing  ordinances  of  the  city,  made  applica- 
ble to  that  territory  an  existing  ordinance  limiting  the  speed  of 
street  cars  at  street  crossings.    Barnes  v.  United  Railways,     16 
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STKEETS. 

Change  of  grade,  liability  of  city,  see  Eminent  Domain. 

SUNDAY. 

Inclusion  in  computation,  see  Tims. 
L  Prohibition  of  labor. 

Code,  art.  27,  sec.  436,  forbidding  the  doing  of  work  or  any 
bodily  labor  on  Sunday,  is  of  the  same  binding  eflFect  as  any 
other  provision  of  the  criminal  code,  and  applies  to  the  play- 
ing of  baseball  on  Sunday  by  professionals.  Oraham  v.  Oaither, 
330 
2.  Enforcement  of  law. 

In  a  mandamus  proceeding  against  the  police  commissioner 
of  Baltimore  City  to  compel  him  to  enforce  the  Sunday  law 
in  connection  with  the  playing  of  professional  baseball  games, 
held  that  the  averments  in  the  respondent's  answer,  including 
denials  of  practically  every  allegation  in  the  petition,  and 
statements  as  to  the  demonstrated  unwillingness  of  grand  and 
petit  juries  to  co-operate  in  prosecutions  and  convictions  for 
such  violations  of  law,  were  suflBcient  to  make  it  necessary  for 
the  petitioner  to  reply  thereto,  so  that  the  court  might  have 
evidence  before  it  to  determine  whether  the  facts  would  justify 
the  issue  of  a  mandamus.    Oraham  v.  Oaither,  330 

TAXATION. 
LIqnor  In  warehouse. 

Code,  art.  81,  sees.  218-228,  requiring  every  warehouseman 
to  pay  the  State  taxes  on  distilled  spirits  in  his  warehouse,  and 
giving  him  a  lien  thereon  to  secure  his  reimbursement,  is  still 
valid  and  effective,  in  spite  of  the  adoption  of  the  Eighteenth 
Amendment  to  the  United  States  Constitution,  and  the  Act  of 
Congress  known  as  the  Volstead  Act,  since  these  latter  prohibit 
the  sale  of  intoxicating  liquor  for  beverage  purposes  only,  and 
the  warehouseman  can  still  enforce  his  lien  by  sale  of  the 
liquor  for  non-beverage  purposes.  Tax  Commission  v.  Distil- 
lery Co.,  231 

TIME. 

Of  filing  lien  claim,  see  Mschakics^  LnsN,  4-7. 
Computation;  inclusion  of  Sunday. 

See  also  Elsctions^  2. 
When  by  a  statute  or  a  rule  of  court  the  time  stipulated  for 
the  performance  of  an  act  is  such  that  it  does  not  necessarily 
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TIME— Continued. 

include  a  Sunday,  that  day  will  be  excluded  in  the  computa- 
tion of  time  for  the  performance  of  the  act  without  an  express 
requirement;  and  when  the  time  stipulated  must  necessarily 
include  one  or  more  Sundays,  that  day  will  be  included,  in  the 
absence  of  an  express  proviso  for  its  exclusion.  Yerkes  v.  Board 
of  Supervisors,  455 

TORTS. 

Effect  of  Insurance. 

One's  right  to  recover  for  injury  to  his  property  is  not 
affected  by  the  fact  that  the  property  was  insured  against  such^ 
injury.    Barnes  v.  United  Railways,  16 

TRADE  SECRET. 

See  Unfair  Compbtition,  1. 

TREES. 

On  highway,  injury  by  fall,  see  Highways. 

TRIAL. 

Reopening  case  for  further  testimony,  see  Appeals,  16. 
Verdict  in  attachment  case,  see  Attachment,  4-8. 
1.  Motion  to  strlge  out  testimony. 

A  motion  to  strike  out  all  the  testimony  of  a  witness  is  prop- 
erly refused  if  some  of  such  testimony  is  admissible.  Wash- 
ington County  V.  Oaylor,  876 
2. . 

If  no  exception  was  taken  to  evidence  at  the  time  it  was 
admitted,  and  it  was  not  admitted  subject  to  exceptions,  an 
exception  to  a  subsequent  refusal  to  strike  out  all  the  testimony 
of  that  witness  was  too  late.  Washington  County  v.  Oaylor, 
375 
S.  Walyer  of  objection. 

The  refusal  to  direct  a  verdict  for  defendant  at  the  close  of 
plaintiff's  evidence  is  waived  if  defendant  proceeds  with  his 
own  evidence.     Washington  County  v.  Oaylor,  876 

TROVER  AND  CONVERSION. 

Conversion  by  pledgee's  repledge,  see  Assumpsit;  At- 
tachment, 3;  Pledge,  1. 


Digitized 


by  Google 


758  INDEX.  [140 

TRUSTS. 

Trustee's  sale,  see  Judicial  Sales,  5-9. 
Trustee  under  mortgage,  right  of  appeal,  see  Appeals, 
3,  4. 

UNFAIR  COMPETITION. 

See  also  Masteb  and  Servant. 
1.  Trade  secret 

The  list  of  customers  on  a  "laundry  route,"  being  obtainable 

by  a  rival  concern  merely  by  observation,  is  not  a  trade  secret, 

to  be  protected  as  such  by  a  court  of  equity.    Fulton  Laundry 

Co.  V,  Johnson,  859 

'2.  Securing  former  employer's  cnstomenu 

An  employee  in  an  ordinary  business,  on  going  into  business 
for  himself  or  into  the  employ  of  another,  should  not  be  en- 
joined from  seeking  to  do  business  with  friends  made  by  him 
in  the  course  of  a  previous  employment,  merely  because  he 
became  acquainted  with  them  while  so  engaged  and  as  a  result 
of  such  previous  employment.  Fulton  Laundry  Co,  v,  Johrir 
son,  859 

USE  AND  OCCUPATION. 

Landlord  and  Tenant,  2. 


VENDOR  AND  PURCHASER 

See  also  Brokers,  1-7;  Judicial  Sales;  Specific  Per- 
formance. 
L  Incumbrance  on  title. 

The  presence,  in  a  warehouse  on  certain  distillery  property, 
of  barrels  of  alcohol,  occupying  two  per  cent,  of  the  available 
storage  space,  held  not  an  incumbrance  within  a  provision,  in  a 
contract  for  the  sale  of  the  distillery  property,  that  it  was  free 
of  incumbrances,  so  as  to  justify  the  purchaser  in  repudiating 
the  purchase,  he  having  known  of  the  presence  of  the  alcohol  at 
the  time  of  his  purchase.  Balio,  Trust  Co,  v.  Com  Products 
Co,,  667 

2.  Provision  as  to  effect  of  default 

A  provision,  in  a  contract  for  the  sale  of  land,  that  in  case 
of  default  by  the  vendee,  all  cash  payments  made  by  him  on 
account  of  the  purchase  money,  and  the  buildings  and  crops  on 
the  land,  shall  be  forfeited  and  retained  by  the  vendors  as 
liquidated  damages  for  the  breach,  and  the  contract  shall  be 
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VENDOR  AND  PUECHASER— Conttntiei. 
void,  is  for  the  exclusive  benefit  of  the  vendor,  and  the  vendee 
cannot,  by  his  own  default,  put  an  end  to  the  contract.    Sogers 
V.  Dorrance,  419 

IL  Effect  of  misrepresentations* 

A  court  of  equity  has  jurisdiction  to  set  aside  a  sale  for 
misrepresentations  by  the  vendors,  and  to  require  them  to  repay 
money  paid  as  a  deposit  on  the  sale.  Kleiman  v.  Needle,  107 
4L 

A  misrepresentation  on  behalf  of  the  vendor  as  to  the  aggre- 
gate annual  rentals  from  the  property  at  the  time  of  the  sale, 
held  to  be  sufficiently  material  to  justify  the  setting  aside  of 
the  sale,  although,  before  the  time  at  which  the  purchaser  was 
to  take  over  the  property,  the  rentals  were  raised,  by  the  efforts 
of  the  vendor,  to  the  amount  originally  named  by  his  repre- 
sentative. Kleiman  v.  Needle,  107 
5.  Notice  from  possession. 

One  purchasing  property  with  knowledge  that  plaintiff  was 
in  possession  of  the  property  was  charged  with  notice  as  to 
plaintiff's  rights  and  interests  under  a  lease  thereof  to  him. 
Waters  v.  Wamhach,  258 

VERDICT. 

In  attachment  case,  see  Attachment,  4-8. 

VOLSTEAD  ACT. 
See  Taxation. 

WATERS  AND  WATERCOURSES. 
L  Non-navigable  stream;  ownersliip  of  bed. 

A  grant,  by  the  owner  of  the  bed  of  a  non-navigable  stream, 
of  land  bounding  thereon,  conveys,  even  without  express  lan- 
guage, ownership  to  the  middle  of  the  stream.  Linthicum  v, 
Shipley,  96 

a. — J — . 

There  is  a  prima  facie  presumption  that  riparian  proprie- 
tors on  non-navigable  streams  own  the  soil  ad  filium  medium 
aquae.    TAnthicum  v.  Shipley,  96 

WIFE  DESERTION, 

See  Husband  and  Wifb^  8,  4. 
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WILLS. 

Rights  of  legatees  before  administration^  see  Exscuross 
AND  Administbators,  6. 
L  Construction;  real  and  personal  property. 

A  testamentary  disposition  of  "all  my  personal  property 
including  my  share  of  the  estate  inherited  from  our  parents" 
held,  in  view  of  the  presumption  against  intestacy,  to  include 
real  estate,  as  well  as  personal  property,  inherited  from  the 
parents.    Lewis  v.  Carver,  121 

2. ;  snrrlying  children  and  grandson. 

Testator  having  provided  that,  in  case  of  the  death  of  any 
of  his  six  children  named,  without  leaving  issue,  the  share  or 
shares  of  the  one  or  more  so  dying  should  be  held  in  trust  "for 
my  surviving  children  and  my  grandson,"  held  that,  in  view  of 
testator's  evident  intention  to  treat  his  grandson,  the  son  of  a 
daughter  deceased  at  the  time  of  the  execution  of  the  will,  as 
one  of  his  children,  the  word  "surviving"  applied  to  the  grand- 
son as  well  as  the  children,  so  that  the  grandson's  children  did 
not  take  any  portion  of  the  share  of  a  child  of  testator  who 
died  after  the  grandson's  death.    Iglehart  v.  Hall,  293 

8.  Equitable  election. 

A  devise  of  "the  Jerusalem  Farm,"  which  farm  had  been 
occupied  by  testatrix  as  an  entirety  for  several  years,  held  to 
be  intended  as  a  devise  of  the  entire  interest  in  the  farm,  and 
not  merely  of  the  part  interest  therein  belonging  to  her,  and 
consequently  to  call  for  the  application  of  the  doctrine  of 
equitable  election  as  against  the  owners  of  the  other  part 
interest,  to  whom  legacies  were  given  by  the  same  wilL  Lewis 
V.  Carver,  121 

WITNESS. 

Expression  of  opinion,  see  Evidence,  3-5. 

Self-incrimination,  see  Criminal  Law,  1,  2. 
1.  Mental  competency. 

Right  of  appeal  as  to,  see  Appeals,  1. 
A  witness  should  not  be  debarred  from  testifying,  on  the 
ground  of  mental  incapacity,  unless  the  proof  of  such  disquali- 
fication is  clear  and  conclusive,  the  test  of  incompetency  being 
whether  the  witness  has  sufficient  understanding  to  appreciate 
the  nature  of  an  oath,  and  sufficient  capacity  to  observe  and 
describe  correctly  the  facts  in  regard  to  which  she  is  caBed  to 
testify.    Johnston  v,  Frederick,  272 
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•  WITX  ES^^Continued. 
2. . 

That  an  alienist  testified  that  the  witness  in  question  would 
be  apt  to  exaggerate  and  misrepresent  in  regard  to  matters 
on  which  she  had  delusions  was  no  reason  for  barring  her  from 
testifying  as  to  matters  as  to  which  she  was  not  shown  to  have 
delusions.    Johnston  t\  Frederick,  272 

3, . 

One  is  not  to  be  excluded  from  the  witness  stand  because 
his  hostility  towards  the  party  against  whom  his  testimony  is 
to  be  adduced  may  make  it  unreliable.    Johnston  v,  Frederick, 
272 
4. 

The  belief  of  the  relatives  of  the  proposed  witness,  as  testi- 
fied to  by  them,  that  her  feeling  against  defendants  would 
prompt  her  to  misrepresent  the  facts  to  their  disadvantage, 
is  not  a  ground  of  disqualification.  Johnston  v.  Frederick,  272 
^  Cross-examlnatlom 

On  an  issue  as  to  whether  any  rent  was  due  plaintiff  from 
defendant,  the  former  having,  during  his  examination  in  chief, 
testified  that  he  had  received  no  rent  since  a  named  date,  it  was 
proper  to  allow  him  to  be  asked  on  cross-examination  whether 
he  had  not,  during  the  period  in  question,  received  statements 
from  defendant  showing  the  state  of  accounts  between  them, 
and  also  checks  in  settlement  of  such  statements.  Brady  v. 
Brady,  403 

«• . 

It  being,  under  the  circimistances,  proper  to  cross-examine 
plaintiff  as  to  the  accounts  and  checks,  it  was  no  abuse  of  dis- 
cretion to  allow  them  to  be  admitted  in  evidence  in  connection 
with  such  cross-examination.    Brady  v,  Brady,  403 

WORKMEN'S   COMPEXSATIOX. 
Death  of  recipient  of  award. 

In  the  absence  of  a  specific  statutory  provision  to  the  con- 
trary, an  award  to  one  as  having  been  wholly  dependent  for 
support  on  a  deceased  employee,  vests  in  such  dependent  when 
the  award  is  made,  so  that,  in  case  of  the  death  of  the  depend- 
ent, his  or  her  personal  representative  is  entitled  to  the  bal- 
ance, if  any,  remaining  unpaid.  Accident  Fund  r.  Jacob's 
Admr,,  622 

VOL.   140  2() 
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